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CASES    •     '••::>:. 

ARGUED  AMD  DETERMINED  '      .-'ISSS. 


IN  THS 


Court  of  COMMON  PLEAS, 

AND 

OTHER    COURTS, 


IM 


Michaelmas  Term, 

la  the  Seventh  Year  of  the  Reign  of  George  IV. 


MEMORANDA. 

IN  the  course  of  the  last  yacB0Q  the  Right  Honour- 
aUe  LiOrd  Gtffbrdf  Master  of  theHolls,  died.  He  was 
succeeded  by  Sir  John  SingleioH  Ccptey^  Knight,  his 
Majes^'s  Attorney-GeneraL 

Sir  Charles  JVetheretty  Knight,  his  Majesty's  Solidtoiv 
General,  succeeded  to  the  office  of  Attorney-General 
and   Nicholas    Conyngham  Tindal^   of  UfieoMs  Inn^ 
Esquire,  succeeded  to  that  of  Solicitor-General,  and 
was  afterwards  knighted. 


Vol.  IV.  B 


G^BjES  in  MICHAELMAS  TERM 


1826. 


Nov.  7. 


Dancer  v.  Hastings. 


CognizapQ^*,^  • 
for  rentjujhgar 

-^tlmleasey  that 
•9^*wa8  a  re- 

ceiver  in 
Clianceiy)  ^  in 
a  cause  where- 
in A.'WtB 

Plaintiff  and 
B.  Defend- 
ant;" the  red- 
dendum wit 
to  W.  or  any 
future  re- 
ceiver: 

Held>  that 
the  lessee 
could  not 
plead  non 
tenuit. 


j^EPLEVIN.  Cognisance  by  Defendant  as  bailiff  to 
R.  JValter,  for  rent  arrear  6n  a  demise  from  Walker. 
Plea,  Turn  tenuit,  and  issue  thereon. 

At  the  trial  before  Burrough  J.,  last  Hereford  assizes/ 
the  demise  appeared  by  the  lease  to  be  from  JB.  Walker^ 
a  receiver  appointed  by  Chancery  (in  a  cause  wherein 
A.B.  was  plaintiff  and  C  D.  defendant,)  to  the  Plaintiff 
in  this  action,  for  a  term  of  fourteen  years,  he  paying 
to  Walker,  or  any  future  receiver,  the  sum  of  20/.  per 
annum* 

A  verdict  having  been  found  for  the  Defendant, 

Peake,  Serjt.  moved  for  a  rule  nisi  to  set  it  aside,  on 
the  ground  that  the  nature  of  the  lessor's  title  appearing 
upon  the  lease,  the  bailiff  ought  to  have  made  cognisance 
under  the  persons  beneficially  interested  in  the  pro- 
perty, and  not  under  the  mere  receiver.  The  lessee 
held  of  the  person  beneficially  entitled,  and  though  the 
receiver  might  demise,  he  could  only  do  so  for  the 
benefit  of  the  owner.  If  the  receiver  might  have  sued 
pn  a  covenant  made  to  him,  at  all  events  he  could  not 
distrain,  for  he  had  no  reversion;  but  there  was  no 
instance  in  which  a  receiver  had  been  a  plaintiff. 


The  C(m%  however,  were  clear  that  the  Plaintiff 
pould  not  take  a  lease  from  Walker,  aud  then  turn 
round  and  say  that  Walker  had  not  demised;  and 
Gaselee  J.  observed,  that  probably  it  was  not  decided 
who  was  interested  in  the  property,  so  that  if  the 
receiver  were  excluded,  there  would  be  no  one  who 
could  distrain. 

Rule  refused. 


IN  THE  Seventh  Year  of  GEO.  IV. 


CouRTENAY  V.  FisHER  and  Another.  Nov.  9. 

npRESPASS  for  cutting  down  and  carrying  away  Where  the 

PiaintiflPs  oak  tree.  baiUffofa 

manor  sssigii" 
Plea,  that  the  lands  on  which  the  tree  stood  were  ed  to  a  tenant 

part  of  a  tenement  demised  by  indenture  for  ninety-  i"  -^frilf  por- 

nine  years,  in  1 782,  by  A.  M.  Throckmorton  to  Samuel  ^^^^^^  ^^  ^ 

Fisher^  trees  excepted,  with  a  proviso  that  if  the  said  leaM,  a  tree 

Samud  Fisher,  his  executors,  administrators,  or  assigns,  fju^  j^^f^ 

should  permit  the  demised  premises  to  be  in  decay  for  discharged  in 

want  of  reparations,   he  having  towards  such  repairs  ^^J*  *"^  ^ 

sufficient  house-bote,  gate-bote,  and  bar-bote,  by  de-  down  the  tree 

livery  of  the  known  steward  or  bailiff  for  the  time  m  October: 

being  of  the  said  manor,  and  not  otherwise,  the  same    ^enlniverv 

to  be  spent  on  the  premises,  and  not  elsewhere,  and  and^pit  the 

without  waste  or  spoil,  the  said  indenture  should  be  tenant  was  ea- 

,•      ,  ,    ,  ,        ,      titled  to  fell 

void,  and  the  term  thereby  granted  determme :  that  the  xht  tree  in 

term  was  afterwards,  on  the  death  of  5.  Fishery  vested  in  October* 

Matthew  Fisher,  and  continued  so  at  the  time  of  the 

supposed  trespass :  that  during  his  possession  a  barn 

and   some   outhouses  being  in  want  of   repair,    one 

Anthony  Bcrmden,  being  at  the  time  of  the  supposed 

trespass,  and  at  the  time  next  thereinafter  mentioned, 

the  known  bailiff  of  the  manor,  did  on  the  lOth  oi  April 

1823,  assign,  point  out,  and  deliver  to  the  Defendant 

Matthew  Fisher  the  tree  mentioned  in  the  declaration, 

then  growing  and  being  upon  the  demised  premises ; 

whereupon  Defendants,  as  his  servants,  cut  it  down  for 

the  purpose  of  using  it  in  the  repairs  mentioned. 

Replication,  de  injuria,  and  issue  thereon. 

At  the  trial  before  Littledale  J.,  last  Devon  assizes,  it 
appeared  that  the  tree,  though  assigned  in  April  18^3  by 

B  2  Bowden 
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1826.  Bamden  for  the  reparations  mentioned  in  the  plea,  and 
marked  for  the  purpose  of  being  cut  down,  was  not  cut 
down  till  October.  It  appeared  also  that  Batoden  was  in 
the  meantime  discharged  for  misconduct. 

An  attempt  to  show  that  the  assignment  was  fraudu- 
lent, failed,  and  LitUedak  J.  left  it  to  the  jury  to  say 
whether  there  had  been  a  sufficient  delivery  according 
to  the  custom  of  the  -country.  The  jury  found  in  the 
affirmative,  and  gave  a  verdict  for  the  Defendant; 
whereupon 

Tdddy  Seijt.  moved  for  a  rule  nisi  to  enter  up  judg- 
ment for  the  Plaintiff,  nan  obstante  veredicto^  on  the 
ground  that  the  tree  not  having  been  felled  at  the  time 
it  was  assigned,  there  was  no  delivery  of  it  by  the  bailiff. 
The  custom  of  the  country  could  not  regulate  the  con- 
struction of  deeds,  and  delivery  could  only  be  predicated 
of  a  chattel.  The  bailiff  ought  to  have  caused  the  tree 
to  have  been  cut  down,  and  then  to  have  delivered  it* 
But  even  if  this  were  a  delivery^  it  could  not  operate 
to  excuse  the  tenant,  unless  he  cut  down  the  tree  im- 
mediately afterwards ;  had  he  cut  it  down  in  the  spring, 
when  the  sap  rises,  the  landlord  would  have  been  en- 
abled to  strip  off  and  dispose  of  the  bark,  which  could 
not  be  applied  to  repairs.  By  postponing  the  fall  till 
October,  the  tenant  deprived  the  landlord  of  this 
advantage. 

Best  C.  J.  No  authority  has  been  addaced  to  show 
that  there  was  not  a  sufficient  delivery  of  this  tree. 

There  was  an  assignment  of  the  tree  by  the  bailiff; 
a  permission  to  fell ;  and  that  excuses  the  tenant  from 
any  action  on  the  part  of  the  landlord. 

It  was  not  necessary  for  him  to  cut  the  tree  down 
immediately  after  the  assignment;  he  might  cut  it  at 
any  subsequent  time,  unless  countermanded. 

The 
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The  supposed  injary  to  the  landlord  by  being  de-  1826. 

prived  of  the  bark,  might  perhaps  entitle  him  to  a  cross  ^  '   ^  '- 

action,  but  does  not  enable  him  to  sue  the  tenant  as  a  ^ 

trespasser.  »  Fisher. 

Park  J.  The  lease  contains  an  express  provision 
for  the  bailiff  to  deliver  trees  for  house*bote. 

When  he  had  once  pointed  out  and  assigned  a  tree 
for  that  purpose,  the  lord  should  have  countermanded 
the  licence  if  he  proposed  that  the  tenant  should  not 
act  upon  it.  There  was  a  sufficient  delivery,  and  the 
tenant  was  entitled  to  act  on  it. 


BuiiROUGH  J.    There  was  a  clear  delivery, 
a  shamefiil  action. 


This  is 


GaseleeJ.  The  delivery  was  the  only  delivery 
possible,  for  the  lord  could  not  enter  on  the  tenant's 
land  to  fell  the  tree  himself,  without  being  a  trespasser. 

Rule  refused. 


Kemfson  v.  Saunders. 


Nov.  lo. 


'^FHIS  was  an  action  for  money  had  and  received,  ^.having 

brought  under  the  following  circumstances,  which  f®'^  ^*  •hire§ 
appeared  in  evidence  at  the  trial  before  Best  C.  J.,  Lon-  joint  stock 
don  sittings  after  Trinity  term  last.  company,  and 

The  Defendant  had  sold  to  the  Plaintiff  at  8/.  5s.  JjSaJS"^" 
premium,  twenty  shares  in  a  projected  company  for  been  abandon- 
constructing  a  rail-road  from  Birmingham  to  Bristol^  ed  before  any 

pursuant  to 
the  project :  Held,  that  B,  might  recover  from  ^,  the  money  paid  for  the  shares 


6  3 


upon 
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Kbmpsok 


upon  each  of  whioh  shares  a  deposit  of  21.  had  been 
paid  by  the  original  holder,  of  whom  they  had  been 
purchased  by  the  Defendant.  The  committee  who  had 
framed  the  project  and  issued  the  scrip,  agreed  that 
nothing  should  be  done  till  the  sanction  of  the  legis- 
lature was  obtained ;  they  afterwards  abandoned  the  pro- 
ject, and  no  act  of  parliament  for  incorporating  the 
company  was  ever  obtained. 

Upon  the  failure  of  the  scheme^  the  Plaintiff  sought 
to  recover  from  the  Defendant  the  money  he  had  paid 
him  on  account  of  the  twenty  shares  in  the  projected 
undertaking. 

A  verdict  was  found  for  the  amount,  on  the  ground 
that  the  consideration  fer  the  payment  had  failed ;  but 
leave  having  been  given  to  the  Defendant  to  move, 


Vaughan  Seijt.  now  moved  to  set  it  aside  on  the 
ground  that  the  whole  transaction  being  Illegal,  and  the 
parties  in  pari  delicto^  one  of  them  could  not  sue  the 
other ;  Jaques  v.  Withy,  (a) 

It  was  true  that  in  NockeUs  v.  Orody  (&),  a  party  who 
had  contributed  to  a  proposed  tontine  scheme,  was,  on 
the  abandonment  of  the  project,  allowed  to  recover  his 
contribution  from  the  director;  but  it  was  holden  that 
the  tontine  scheme  was  not  within  the  bubble  act 
6  G.l.c.  18.,  whereas  the  present  project  was  an  under- 
taking direcdy  within  the  provisions  of  that  act,  and  the 
question  might  be  decided  on  the  principle  laid  down  in 
Howson  V.  Hancock  {c\  where  it  was  holden  that  the  loser 
could  not  recover  of  the  winner  money  paid  with  the  con- 
sent of  the  loser,  by  the  stakeholder,  on  an  illegal  wager. 


Best  C.  J.    I  entertun  the  same  opinion  now  as  I 
expressed  at  the  trial.    The  case  is  one  of  great  import- 


er) I  7.  £•  157.    >  ^-  ^^*  ^5* 


{c)  %T.R.5J5' 


ance. 
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anoe.  If  the  transactioii  in  which  the  Plaintiff  engaged 
had  been  illegal,  he  could  not  have  recovered  this  de- 
mand; the  law  on  that  head  is  clear,  and  most  beneficial 
in  its  consequences;  but  although  the  6  G.l.  c.lS. 
renders  illegal,  societies  of  the  kind  projected  in  this 
instance,  there  was  nothing  illegal  in  the  transaction  in 
which  the  Plaintiff  was  concerned,  because  at  the  meet- 
ing convened  for  the  purpose  of  framing  the  project,  it 
was  agreed  that  nothing  should  be  done  till  the  sanction 
of  the  l^slature  was  obtained.  While  things  were 
in  this  state,  the  Defendant,  who  was  not  an  original 
subscriber,  but  had  purchased  these  shares,  (which  in 
fiict  were  not  saleable  till  the  company  was  formed,} 
sold  them  to  the  Plaintiff:  but  he  sold  a  nothing,  —  an 
alleged  title,  of  no  value.  If  he  bought  of  another,  he 
may  sue  the  seller,  and  the  seller  the  party  from  whom 
)ie  purchased,  till  at  last  we  come  to  the  oripnal  pro- 
jeetors^  and  in  getting  at  them  a  great  service  will  be 
done. 

The  rest  of  the  Court  concurring,  the  rule  was 

Refused, 


1826. 
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(IN  THE  EXCHEQUER  CHAMBER.) 

Nov.is.  Vines  v*  Mayor  of  Reading  and  Othersi. 

^tionfor  ^    J^RROR.     The   Plamtifl&  below  declared  in   their 

evidence  that  \^\T^  count,   (on  which,   and  on  the  fourth  and 

the  Defend-     thirtieth  only,  a  verdict  was  taken,)  that  the  Defendant 

market^        below  was  indebted  to  the  said  PIainti&  in  divers,  to 

•old  forty-one  wit,  500  quarts  of  wheat,   500  quarts  of  barley,  500 

quartcrt  of       quarts  of  oats,  500  quarts  of  tares,  500  quarts  of  beans, 
com  h  tvfo  ^  *  -  *       n   %         1         i* 

sackj  pitched   ^^^  quarts  of  peas  of  great  value,  to  wit,  of  the  value  of 

in  the  market:  20L,  due  and  of  right  payable  and  renderable  by  the 
fideot^to  att-"  ^^^^  Defendant  to  the  said  Plaintiffs  as  and  for  certain 
thorite  a  yer-  tolls  of  wheat,  barley,  oats,  tares,  beans,  and  peas  by 
diet  against  ^he  said  Defendant  before  that  time  In-ougie  into  Ae 
Borough  of  Reading,  and  there  sold  and  disposed  of, 
whereby,  and  by  reason  of  the  said  tolls  being  and  re- 
maining wholly  unpaid  and  unreduced,  an  action  hath 
accrued  to  the  said  Plaintiffs,  to  demand  and  have  of 
and  from  the  said  Defendant  the  same  tolls.  The  fourth 
count  was  the  same,  substituting  only  the  word  market 
for  borough,  and  the  thirtieth  count  was  in  detinue  for 
detaining  like  quantities  of  grain,  the  property  of  the 
Plaintiffs  below.  At  the  trial  before  Abbott  C.  J.  Reading 
Spring  assizes  1826,  after  the  evidence  adduced  to 
establish  the  right  of  the  Plaintiffs  below  to  toll,  the  only 
evidence  that  the  Defendant  below  had  brought  into  the 
borough  or  market  of  ii^o^fin^,  and  there  sold  or  dis- 
posed of  corn,  was  as  follows :  George  Netcbar,  a  witness 
called  by  the  Plaintiffs  below,  stated  that  on  the  S  1st  of 
October  1818  the  Defendant  below  sold  to  Beryamin 
Chapman  41  quarters  and  a  half  of  wheat  in  the  market- 
place. 
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place,  on  a  market  day,  hy  two  sacks  pitched  in  the        1826* 
market 

The  Lord  Chief  Justice  in  his  charge  to  the  Jury, 
confined  his  observations  to  the  evidence  adduced  to 
establish  the  general  right  of  the  Plaintifis  below  to  toll, 
-without  commenting  on  the  evidence  which  had  been 
adduced  to  show  that  the  Defendant  below  had  ren- 
dered himself  liable  to  that  toll;  and  he  told  the  Jury, 
that  if  they  should  be  of  opinion  that  the  toll  was  taken 
before  the  time  of  legal  memory,  and  that  the  soil  of 
the  borough  was  in  the  hands  of  the  Abbot  of  Reading 
before  the  time  of  legal  memory,  there  was  sufficient  to 
warrant  them  in  finding  the  toll  to  be  a  toll  traverse,  as 
referable  to  the  ownership  of  the  soil  and  the  burthens 
attaching  tothat  ownership,  of  reparations  of  the  bridges 
and  the  market*place,  and  that  they  Ought  to  find  their 
verdict  for  the  PlaintiflS  below.  A  verdict  was  accord- 
ingly found  for  the  Plaintiffs  below.  Whereupon  a  bill 
of  exceptions  having  been  tendered  and  sealed,  one  of 
the  errors  assigned  was,  ^^  That  there  was  not  ^sufficient 
evidence  whereon  the  said  jury  could  or  ought  to  find 
a  verdict  for  the  said  Plaintiffs,  nor  was  there  sufficient 
evidence  to  entitle  the  said  Plaintiffs  to  a  verdict  on  the 
third,  fourth,  and  thirtieth  counts  of  the  declaration." 

This  bill  of  exceptions  was  argued  in  Trinity  term 
last,  when  a  question  was  raised,  whether  or  not  the 
Defendant  below  could,  in  this  Court,  make  any  other 
objections  on  matters  apparent  on  the  face  of  the  record, 
besides  the  objections  specified  in  the  exceptions. 

The  case  stood  over  to  this  term,  when  the  question 
was  again  raised.  But  the  Court  having  suggested, 
that  admitting  the  right  to  demand  toll  to  be  established, 
there  was  no  evidence  on  the  record  to  show  that  the 
Defendant  had  brought  wheat  into  the  borough  or 
market,  so  as  to  render  himself  liable  to  payment  of 
toll;  no  opinion  was  given  on  the  other  point. 

Jerois 


Mayor  of 

RSAIDDiQ. 
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iaS6b  Jervis  having  been  beard  for  the  Defendant  below, 

^      '  ■        and  having  relied  on  the  defect  of  evidence  as  applicable 
to  him, 

IL  Bin/ltf  for  die  Plaintiffs  below,  contended  that  there 
was  suflScient  evidence  to  justify  a  verdict  against  the 
Defendant  below.  It  appeared  that  he  sold  by  two 
sacks,  and  not  by  a  pocket  sample^  so  that  probably 
those  two  sacks  formed  part  of  the  quantity  sold,  and 
they  were  certainly  pitched  in  the  market.     But 

The  Court  after  observing  that  the  objection  now 
urged  fell  clearly  within  the  exception  on  record,  *^that 
there  was  not  sufficient  evidence  on  which  the  jury  conld 
find  a  verdict  for  the  Plaintiffs,"  said,  it  did  not  appear 
that  any  com  had  been  brought  into  the  market  and 
sold  by  the  Defendant  below ;  but  from  the  allegation 
that  the  sale  was  by  two  sacks,  it  might  rather  be  in* 
ferred  that  the  com  was  at  a  distance.  As  it  was 
manifest,  therefore,  that  this  objection  had  never  been 
urged  to  the  learned  judge  who  presided  at  the  trial,  but 
that  *his  attention  had  been  exclusively  directed  to  the 
evidence  which  went  to  establish  the  existence  of  the 
toll ;  the  Coutt  directed  a 

Venire  de  novo. 
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16d6. 

Bramston  ».  Robins.  Nov.  if. 


jD  EPLEVIN  for  goods.     Cognizance  by  Defendant,  A  lindlord't 

as  bailiff  to  Thomas  LaUer  and  James  Dashwood^  recdveraUow- 

ed  the  tenint 
for  392.  8&,  parcel  of  the  sum  of  272/.,  accruing  for  to  make  a  de- 

seventeen  years'  rent  in  arrear  to  the  said  T.  Loiter  and  Auction  in  re- 

J.  Daskaooodj  to  the  25th  March  1824,  by  virtue  of  a  ^J  for*£d- 

demise  theretofore  made  at  and  under  the  rent  of  16/.  tax  every  year 

payable  quarterly,  the  residue  of  the  said  sum  of  272/.  *^  '^^^ 
u  •  *•  n  J  y**"»  greater 

bemg  satisfied.  than  the  land- 

Plea,  riens  in  arriere  :  whereupon  issued  was  joined,  lord  wm  liable 
At  the  trial  of  the  cause  before  Best  C.  J.,  Middlesex  landlmlkiiow- 
attings  in  Easter  term  last,  a  verdict  was  taken  by  con*  ing»  or  having 
sent  for  the  Plaintiff,  subject  to  the  opinion  of  the  Court  i^^J^^^ 
on  the  following  case :  the  facu : 

In  the  year  1764,  Henry  Dawkins  was  seised  in  fee  ^^*  that  he 
.        ^1  ..1.1.      J-  could  not  dit- 

of  the  premises  for  the  rent  of  which  the  distress  was  ^^q  f^^  ^^ 

made^  being  one  of  two  dwelling-houses,  Nos.  9.  and  10.  amount  eno- 
Beatsfbrt  Buildings,  Strand,  in  the  county  of  Middlesex,  "^^£^^1, 
and  by  ind^ature  of  the  17th  of  October  in  that  year  the  reotipt 
(1764),  made  between  Dawkins  of  the  one  part,  and  ^^'^^J'^^ 
one  Henry  Mill  of  the  other  part,  Dawkins  demised  to  the  amount 
Millj  his  executors,  administrators,  and  assigns,  the  said  paid  and  the 
dwelliog-houses,  to  hold  the  same  from  Lady^day  1807,  J^^J 
for  the  term  of  forty-three  years,  at  the  yearly  rent  of 
I6L9  and  l^'*)  <^lear  of  all  manner  of  taxes  (except  the 
land-tax),  payable  quarterly,  at  the  four  most  usual 
days  of  pa3rment  of  rent  in  the  year;  the  first  payment 
to  be  made  on  Midsummer^y  next  ensuing  the  com- 
mencement of  the  term. 

Latter,  the  present  landlord,  and  his  trustee  ZXist- 
yaooodi  became  seised  of  this  property  on  the  26th  April 

1786. 


1826. 
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1786.  On  the  28th  December  1822,  J.  Whiting  be- 
came possessed  of  the  term  demised  by  the  inden- 
ture of  1764.  From  the  commencement  of  the  term 
to  the  time  of  Whitings  purchasing  in  the  year  1822, 
the  rent  of  16/.  and  16/*  per  annum  was  paid  to 
TyndaU  (who  acted  under  a  power  of  attorney  from 
Loiter  to  receive  his  rents,  pursuant  to  a  deed  of 
trust  for  securing  an  annuity  to  a  third  party),  the 
tenant  for  the  time  being,  deducting  first  thereout  the 
full  amount  of  the  land-tax  charged  upon  the  improved 
value  of  the  two  houses  (which  improved  rent  was  rated 
at  702.  per  annum)  for  each  house,  agreeable  to  the  fol- 
lowing receipt : 


«  Received,  16th  May  1817,  of  Mr.  Michel^  half  a  year's 
ground  rent,  due  to  Thomas  Latter,  Esquire,  at  Lady-- 
day  last,  as  under. 

Allowed  one  year's  land-tax,  due    £   s.  d. 

Lady-day  1817.  -  -     7     0     0 

Cash  received     -  -  -     9     0     0 


jfi  16     0     0" 


Whiting  and  the  Plaintiff  in  this  suit  were  partners, 
and  entered  into  possession  of  the  premises  soon  after 
the  28th  December  1822,  the  partnership  business  being 
carried  on  there. 

After  Whiting  became  assignee  of  the  term,  and  up 
to  Lady-day  1824,  the  full  amount  of  the  rent  was  paid 
without  any  deduction  whatsoever  in  respect  of  pay- 
ments on  account  of  the  land-tax. 

In  April  1824  a  demand  was  made  on  behalf  of 
Latter  upon  the  Plaintiff  for  100/  05.  5rf*,  arrears  of 
rent  for  the  house  No.  9.,  and  a  similar  demand  for 
1002.  05.  Sd.  in  respect  of  the  other  house.  No.  10. 

The 
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The  amounts  of  the  assessments  made  from  time  to        1826. 
time  upon  the  two  houses,  in  respect  of  the  land-tax, 
and  deducted  by  the  tenants  for  the  time  being,  without 
objection  on  the  part  of  the  receiver,  {Loiter  residing 
abroad  during  the  time,}  were  as  follows : 

^  s.  d. 

From  1807  to  1818   -        -         -       7     0  0 

For    -        -    1819          -•          -     10  17  0 

1820  -         -      -     10  16  8 

1821  -  -     10  16     6 

1822  -  -       9  15     0 

The  demand  made  on  the  behalf  of  the  landlord,  and 
for  which  the  distress  in  question  was  made,  was  for  the 
amount  allowed  for  land-tax  from  Lady^day  1807  to 
Ladjf-datf  1822,  upon  the  surplus  assessment  over  and 
^  above  the  proportion  of  such  assessment  as  attached  to 
the  rent  reserved  on  the  lease  of  1764,  in  respect  of  the 
bouse  in  which  the  distress  was  made. 

If  the  Court  should  be  of  opinion  that  the  tenants 
were  justified  in  making  such  retainer  and  deduction,  or 
that  the  Defendant  was'  otherwise  precluded  from  en- 
forcing his  demand  by  way  of  distress,  at  the  time  the 
dbtress  in  question  was  taken,  then  a  verdict  was  to  b^ 
entered  for  the  Plaintiff  for  the  sum  of  4/.  ^s.  and  costs. 

But  if  the  Court  should  be  of  opinion  that  the  De- 
fendant was  entitled  to  recover,  then  a  verdict  to  be  en- 
tered for  the  Defendant  for  ttle  sum  of  89/.  85.,  with  a 
finding  of  the  value  of  the  distress. 

Wilde  Serjeant  rose  on  the  part  of  the  Plaintifi^  but 
the  Court  called  on 

Lcewes  Serjeant  for  the  Defendant ;  he  contended  that 
the  landlord  was  entitled  to  the  rent  of  16/.,  and  16/., 
minus  only  the  land-tax  assessment  according  to  the  rate 

of 
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1S2G.       of  1764;  that  the  tenant  had  no  right  to  deduct  the 
I^v^     amount  of  the  assessment  upon  the  improved  rent;  and 
^  as  he  had  deducted  it  in  fact}  there  had  been  no  payment 

of  the  rent  reserved :  that  even  a  receipt  in  full  would  not 
have  been  conclusive  against  a  further  demand,  but  that 
a  receipt  like  that  which  had  been  given  in  the  present 
case,  specifying  the  amount  paid  and  the  amount  de- 
ducted, showed  that  the  amount  deducted  remained  due 
unless  the  tenant  had  a  right  to  deduct  it :  that  accept- 
ance of  less  than  was  due  was  no  discharge  of  the  full 
demand,  Fitch  v.  Sutton  {a) :  and  that  mere  acqui- 
escence in  non-payment  did  not  release  a  debt.  The 
assignee  distrained  upon  might  have  his  remedy  over 
against  the  assignor,  but  it  would  be  a  great  hardship  if 
the  landlord  were  to  be  derived  of  a  portion  of  rent  to 
which  he  had  never  renounced  his  claim. 

Best  C.  J.  The  facts  of  this  case  are,  that  from 
1807  to  1818  the  tenant  pays  nine  pounds  a  year  to- 
wards the  rent,  and  the  landlord  allows  the  remaining 
seven  on  account  of  a  payment  made  by  the  tenant  for 
land-tax ;  in  1819,  and  subsequent  years,  a  larger  allow- 
ance is  made  on  the  same  account,  and  it  is  not  till 
)832  that  the  landlord  is  awakened  by  the  disproportion 
between  the  amount  of  the  land-tax  and  the  amount  of 
rent.  By  that  time  the  premises  had  come  into  other 
hands,  no  doubt  under  the  usual  assurance  that  all  pre- 
vious demands  had  been  discharged.  It  has  been  urged 
that  this  distress  is  no  hardship  upon  the  tenant,  because 
he  may  resort  to  his  assignor  for  indemnity.  But  the 
assignor  may  be  insolvent,  bankrupt,  or  dead,  and  it 
would  be  indeed  a  hardship  if  the  assignee  were  com- 
pellable to  pay.  If,  however,  the  law  were  so,  we 
could  afford  him  no   relief;   and  it  has  been  urged 

(a)  s£ajt,%%9. 

that 
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tbiat  payment  of  part  of  the  rent  is  no  discharge  of  the  18S6; 
ifhole^  to  which  it  is  said  the  landlord  has  never  re* 
nounced  his  claim*  But  this  transaction  amounts  to  a 
payment  of  the  whole,  and  for  esteeming  it  so,  we  have 
the  authority  of  Dallas  C.  J.  and  the  rest  of  this  Court 
in  the  case  of  Andrew  v.  Haiicock.  (a)  In  that  case  the 
tenant  had  paid  the  full  rent,  and  had  omitted  to  deduct 
the  property  tax,  which  he  was  entitled  to  deduct;  and 
the  Court  held  that  he  could  only  deduct  it  at  the  time 
of  payment  But  it  is  an  established  principle,  that  if 
money  be  given  or  paid  (and  settlement  in  account  is 
the  same  thing  (i),  with  a  full  knowledge  of  all  circum- 
stances at  the  time  of  the  payment,  it  cannot  be  re- 
covered by  the  payer:  Brisbane  v.  Dacres.  (r)  For 
seventeen  years  this  rent  was  settled  in  account  and 
considered  as  paid,  so  that  an  action  for  the  amount 
would  have  been  answered  by  a  plea  of  payment.  1^ 
indeed,  the  landlord  had  made  this  allowance  under  the 
idea  that  it  was  for  the  amount  of  the  assessment  on  the 
old  rent,  and  without  the  means  of  knowing  that  it  was 
the  assessment  on  the  improved  rent,  it  might  have 
been  esteemed  an  allowance  by  mistake^  and  made  in 
ignorance,  and  might  perhaps  have  been  recovered: 
hat  the  landlord  must  have  known,  or  have  bad  the 
means  of  knowing  that  it  was  a  charge  on  the  improved 
rent.  If  he  knew,  or  had  the  means  of  knowing  all  the 
fiurts,  a  mistake  as  to  legal  rights  would  not  entitle  him 
to  make  this  claim. 

This,  therefore,  was  not  a  paitial  payment  of  the  rent 
from  time  to  time,  but  a  clear  settlement  of  the  account 
with  full  knowledge,  or  means  of  knowledge  of  the  fads 
on  the  part  of  the  landlord,  who  is  thereby  precluded 
from  sustaining  the  distress  he  has  made. 


[a]  I 


See  Skjring  v.  Greenwood^  4  £.  &f  C  a8z. 
Taunt*  143. 

Park 
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Park  J.  This  was  as  much  a  payment  as  if  the 
tenants  had  paid  down  the  whole  rent,  and  the  landlord 
had  returned  the  amount  of  the  land  tax.  The  receiver 
was  his  agent)  and  the  landlord  was  bound  by  tbe  re- 
ceiver's acts. 


BuRBOitGH  J.  This  is  not  the  case  of  a  single  pay- 
ment, but  of  a  series  of  settlements  for  sixteen  or  seventeen 
years.  What  the  landlord  has  allowed  in  those  settle- 
ments he  cannot  claim  again.  The  demand  is  most 
unconscientious; 

Gaselee  J.  concurring, 

Judgment  was  given  for  the  Plaintiff. 


Nov.  x8. 


Webbek  v.  Nicholas. 


The  C08U  of  a  TTPON  an  affidavit  by  the  Defendant,  that  at  the  sit- 
8uit  in  equity  ^j^gg  ^ft^j.  ]^^   Trinity  term  the  Plaintiff  had 

may  be  set  off  °  "^ 

against  the 
costs  of  an 


action  in  this 
court. 


obtained  a  verdict  against  him  for  ISO/.,  but  that 
in  April  preceding  a  bill  filed  in  Chancery  by  the 
Plaintiff  against  the  Defendant,  on  the  same  matters  in 
^difference,  had  been  dismissed  with  costs  for  want  of 
prosecution, 


Spankie  Serjt  obtained  a  rule  nisi  to  set  off  the  costs 
in  equity  against  the  costs  in  the  action.  He  relied  on 
Hall  v.  Ody  (a),  Emden  v.  Darley  (t),  and  Harrison  v. 
Bainbridge  (^),  where  the  defendant  was  allowed  to  set 


(a)  aB.iffP.%2. 
{i)  iN.R.%%. 


(c)  4  i>.  fit  363- 
C.  800. 


^B.i^ 


off 
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off  costs  on  a  bill  in  Chancery  dismissed  in  bis  &vour        1886. 
against  the  costs  of  an  action  in  the  Court  of  King^s 
Bench. 

Vaughan  and  Wilde  Serjts^  who  shewed  causei 
relied  on  the-  disapprobation  of  the  practice  expressed 
by  Mdon  C.  J.  in  HaU  v.  Ody ;  on  the  circumstance 
that  the  decision  in  Harrison  v.  Bainbridge  was  not  to 
the  prejudice  of  the  Plaintiff's  attorney's  lien ;  and  that 
these  costs  could  pot  be  recovered  in  action  at  law. 

Best  C.  J.  According  to  the  practice  of  this  Court 
the  attorney  must  rely  on  the  stability  of  his  own  client. 
HaU  T.  Ody  is  express  to  this  point,  where  the  set-off 
was  prayed  for  the  costs  of  an  action  in  the  King^s 
Bench ;  and  no  distinction  can  be  drawn  between  such 
costs  and  costs  in  equity.  In  Stephens  v.  Weston  {a\  where 
an  application  was  made  tq  set  off  costs  and  damages  in 
one  action  against  those  recovered  in  a  cross  action,  it 
was  holden,  that  an  attorney  has  a  lien  on  the  judgment 
obtained  by  his  client  against  the  opposite  party,  to  the 
tetent  of  his  costs  of  that  cause  only. 

Park  J.  It  does  not  follow  that  these  costs  may  not 
be  the  subject  of  a  set-off,  because  they  may  not  be  re« 
ooverable  in  An  action  at  law. 

The  rest  of  the  Court  concurring,  the  rule  was  made 

Absolute. 

(a)  zB.l^C.  5ZS* 


Vox.  IV. 
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1896. 

iw*.  w.  WiGLEY  V.  Dubbins. 

Venue  cannot    ^ADDY  Seijt.  moved  for  leave  to  change  the  veno^ 

after  pl^a  ^^^  ^  P^^^  ^  abatement,  of  non-joinder. 

abatement  Though  the  application  was  too  late  after  a  plea  in 

any  more  than  ^^  ^^  ^^y  j^  y^^  ^^^^^  j^^^  decided  that  it  would  be 

after  plea  1X1  ' 

bar,  too  late  after  plea  in  abatement,  for  which  less  time  was 

allowed.  The  rule  of  court  (3f.  T.  1654)  was,  "  Though 
the  declaration  be  delivered  seven  days  before  the  last 
day  of  the  next  precedent  term,  or  after,  yet  before  plea, 
on  oath  made,  the  venue  may  be  changed  upon  motion 
in  transitory  actions,  the  next  term  after,  and  the  de- 
fendant to  plead  without  delay;"  but  this  rule  had 
always  been  applied  to  pleas  in  bar. 

But  the  Couri  thought  there  was  no  colour  for  the 
application,  and  Taddy 

Took  nothing. 


Nov.  so.  Bridget  and  Another  v^  Mills. 

Fh)ving  one  A  ^  affidavit  of  the  Defendant  stated,  that  a  commts- 

debt  under  a  gj^^^  of  bankruptcy  was  issued  against  him,  January 

^^^^lo^  19th,  1826: 

not  preclude-  That  on  the  28th  of  the  same  month  the  PlaintiflS 

from  electing  P^ved  against  him  a  debt  of  242/.  135.  llrf.,  for  goods 

to  sue  for  sold  and  delivered : 

another.  rj.^^^  ^^  ^^  ^^^  ^j.  ^^^^^  following  they  proved 

another  debt  of  684/.  7^.  9(/.  for  goods  sold  and  de- 
livered, 
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IiTered,  in  respect  of  which  four  bills  of  exchange  had        1^B96. 

That  on  the  22d  of  the  same  month  they  arrested  the  «. 

Defendant  on  a  bill  of  exchange  fixr  206/.  Bs.^  drawn  by       Wxuuu 
the  Plaintifi  and  accepted  by  the  Defendant,  payable 
eight  months  after  date^  and  that  the  bill  was  accepted 
fi>r  goods  sold  and  deUvered  by  Plaintiffs  to  Defendant 
in  September  and  Odober  1825. 

WBde  Serjt,  upon  this  affidavit,  obtained  a  rule  nisi 
to  cancel  the  bail-bond  which  had  been  given  in  the 
above  action,  on  the  ground  that  the  Plaintiflfe  by  prov- 
ing under  the  commission  had  made  their  election,  and 
were  precluded  from  suing  the  Defendant  for  any  debt 
accruing  before  the  bankruptcv. 

VaugAan  Serjt.  shewed  cause  upon  an  affidavit  of  the 
Plaint!  fl6,  which  stated,  that  the  debts  proved  under  the 
commission  were  wkoUi/  distinct  from  and  unconnected  mth 
the  debt  for  which  this  action  was  brought:  that  the 
Plaintiffi  had  negociated  the  bill  for  206/.  95.  before  the 
Def^dant  became  bankrupt,  and  that  it  was  not  re- 
turned to  or  taken  up  by  them  till  after  the  month  of 
June  last 

He  relied  on  Watson  v.  Medex  (a),  in  which  it  was 
holden,  that  the  deb^  proved  under  the  commission  being 
separate  and  distinct  from  the  debt  under  which  the 
bankrupt  had  been  arrested,  the  statute  did  not  apply. 
The  only  difference  between  that  case  and  the  present 
was,  that  here  there  had  been  two  proofe,  and  the  bill 
on  which  the  PlaintiflFs  sued  was  in  their  hands  before 
they  made  the  second  proof.  The  decision,  however, 
m  Waison  v.  Medex  turned  on  the  circumstance  of  the 
dd>t  being  distinct. 

(«)  xJB.e9ril.zM. 

C  2  Wilde, 
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ffilde,  in  support  of  his  rule,  endeavoured  to  distiiv* 
guish  the  case  of  Watson  v.  Medex. 

But  the  Court  observing  that  there  was  nothing  in  the 
statute  to  prevent  a  creditor  from  suing  for  one  debt^ 
beeaose  he  had  proved  another  unconnected  with  it,  and 
adding,  that  it  was  clear  he  had  a  right  to  sue  for  or  to 
prove  each  individual  debt  as  might  best  suit  his  pur* 
posc^ 

Discharged  the  rule,  (a) 

(a)  See  Harie^  v.  Greenw0odf  s  B*^  J^  95* 


Nov.  to.         Flock,  Assignee  of  Dring,  a  Bankrupt,  r. 

Jones. 


SiptttHtfcr 
a4thx8s4*D., 
the  obligor, 
who,  on  Z4th 
€^  jtugujt  prt' 
ceding,  had 
quitted  pre- 
mitet  he  held 
of  the  obligee^ 
paid  the 
obligee  the 


^"•HE  Plaintiff  sued  the  Defendant  for  money  bad 
and  received  to  the  use  of  the  bankrupt,  and  to  the 
use  of  the  Plaintiff,  as  his  assignee,  under  the  following 
circumstances,  which  were  made  out  at  the  trial  before 
Best  C.  J.,  London  sittings  after  Trinity  term  last. 

The  Defendant  was  the  executor  of  one  ThomerSyto 
whom  Dring  the  bankrupt  had,  in  October  1818,  become 
bound,  on  a  valuable  consideration  for  the  tease  of  a 


balance  on  a 

bond  due  October  19th  following;  the  fixtures  left  on  the  premises,  which  were 
valued  on  the  34th  September^  being  taken  in  discharge  of  the  other  portion  of  the 
turn  payable  under  the  bond. 

In  Julf  precedmgy  Z)«,  upon  looking  into  his  affairs,  found  he  could  only  pay  l^s, 
in  the  pound  ;  and  he  sold  his  watch  and  part  of  his  stock  to  satisfy  some  claims  upon 
him.  D,  became  bankrupt,  October  iSth  i8a4»  but  said  he  had  no  intentioo  of 
becoming  bankrupt  at  the  time  he  paid  the  obligee*  though  he  made  the  payment 
because  he  expected  other  rreditors  would  ^  possession  of  his  property. 
.  In  an  action  by  D  's  assignee  against  the  pbligef,  Held,  that  the  jury  were  pro- 
perly directed  to  consider*  whether  the  payment  were  made  by  i>.  with  a  view  to  the 
probability  of  hif  becoming  bankrupt,  and  in  fraudulent  preference  of  the  obligee, 

brewery, 
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brewery,  in  a  joint  and  several  bond  for  the  payment  of 
1200/.  on  the  19th  of  October  1819. 

In  1819,  the  obligee  not  wanting  his  money,  took 
another  bond  from  Dring  for  the  same  amount,  payable 
the  1 9th  of  October  1 822. 

TAomas  having  died,  the  Defendant,  his  executor, 
extended  the  time  of  payment  to  October  19th,  1824. 

In  August  1822  a  great  part  of  the  brewery  was  con- 
sumed by  fire,  and  Drinks  lease  terminating  August  14th 
1824,  the  Defendant  about  that  time  agreed  to  take 
the  fixtures  at  a  valuation,  and  deduct  the  amount  from 
the  sum  due  on  the  bond. 

On  the  24th  of  September  1824,  the  fixtures  having 
been  valued  at  422/.  lOs.  lid.,  Dring  paid  to  Defend- 
ant 826L  Is.  ?€&,  the  balance  remaining  on  the  1200/« 
payable  on  the  bond  due  the  19th  of  October  following, 
and  the  bond  was  delivered  up  to  him. 

On  the  28th  of  October  a  commission  of  bankrupt  was 
issued  against  Dring^  upon  an  act  of  bankruptcy  com- 
mitted oB  the  18th. 

Drhigf  who  was  called  as  a  witness,  said,  that  in  the 
middle  of  Jufy  he  had  examined  his  afiairs,  and  found  he 
was  able  to  pay  17s.  in  the  pound ;  that  upoR  the  expir- 
ation of  his  lease  he  had  sent  two  or  three  times  to  the 
Defendant  about  the  calculation  of  the  fixtures,  and  had 
sold  part  of  his  stock  to  raise  money  to  pay  the  balance 
on  ihe  bond,  when  the  valuation  was  completed. 

That  he  was  indebted  to  his  bankers  1700/.,  and 
that  they  had  desired  him  to  shorten  his  account  That 
he  had  paid  in  200/.  shortly  before  his  bankruptcy,  and 
thought  the  bank  would  give  him  a  little  time;  that 
having  a  large  sum  to  make  up  about  the  same  time  for 
duty,  he  sold  his  watch  and  plate  and  some  malt  at  a 
loss ;  that  he  paid  the  money  on  the  bond  to  exonerate 
his  sureties,  and  because  he  expected  other  creditors 
woald  get  possession  of  his  property,  though  he  had  no  ^ 

C  S  intention 


M 
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1<82S^ 


intention  at  th£  time  to  become  a  bankrupt.  Another 
witness  stated,  he  had  told  Thing  some  time  before  die 
bankruptqr^  that  nothing  but  a  bankruptcy  could  settle 
his  affidrs. 

The  PlaintifiTs  counsel  contended  that  this  payment 
was  a  fraudulent  preference^  and  made  in  contemplation 
of  bankruptcy,  and  relied  on  Poland  v.  Glyn.  {a) 

The 


{a)  %D.(^R.3iu 
The  following  note  of  this 
lias  been  furnished  by  at  gentle- 
man at  the  bar :  — 

FoLAin?^  Assignee  of  Melan- 
csaz,  a  Bankrupt^  v*  Glyn. 

This  was  a  qaestion  of  fraudu- 
lent preference*  A  verdict  haying 
been  found  for  the  Plamtiff,  the 
assignee  of  the  bankrupt9 

JDenman  moved  for  a  rule  nigi 
for  a  new  trial ;  when 

Abbott  C.  J.,  who  tried 
the  causei  read  his  notes  of  the 
evidence^  and  stated^  that  the 
bankrupt  being  called  as  a  wk- 
nessy  swore  that  the  Plaintiff 
was  petitioning  creditor ;  that  a 
large  debt  being  due  to  the  Plain- 
tiff»  he  (the  bankrupt)  was  ar- 
rested on  the  a4th  Decembert  and 
the  act  of  bankruptcy  was  an 
imprisonment  commencing  on 
that  day ;  that  a  bill  for  a  con- 
siderable sum»  accepted  by  the 
bankniptf  became  due  to  the  De- 
fendant on  the  15th  of  Decern'- 
ber ;  payment  of  this  bill  was 
made  on  the  X4th.  <^  I  applied 
(said  the^banknipt)  m  September 
preceding  to  the  PiaintiiFto  bor- 
row money.  I  could  not  go  on 
without  it.  I  paid  the  Defendant 
the  balance  due  to  him  on  the 
14th  of  December,     I  paid  him 


because  I  thought  I  was  bound 
in  honour  to  do  so ;  but  I  did  not 
know  that  bankruptcy  was  in- 
efritable."  Another  witness  saifl* 
he  told  the  bankrupt  in  Septem* 
ber  that  a  bankruptcy  was  the 
only  mode  of  settling  his  affairs. 
The  bankrupt  was  then  recalled, 
and  stated,  that  he  had  proposed 
an  assignment  for  the  ben^t  of 
his  creditors^  but  had  been  told 
that  it  would  not  be  accepted. ' 
jibbott  C.  J.  said  he  told  the  jury, 
that  the  object  of  the  bankrupt 
laws  being  to  divide  the  whole 
of  the  bankrupt's  property  equally 
amongst  his  creditors,  if  a  trades- 
man found  himself  in  such  a  situ- 
ation that  in  the  judgment  of  any 
retutmahle  man  a  bankruptcy 
was  inevitable^  no  voluntary  pay- 
ment by  him  could  be  good,  al- 
diough  it  might  be  otherwise  If 
it  were  made  under  threat  or 
pressure.  The  bankrupt  avowed 
that  he  knew  he  could  not  go  on 
in  September;  and  why  should 
he  think  himself  bound  in  honour 
to  pay  the  Defendants,  unless  he 
thought  he  could  not  pay  others  ? 

Bayley  J.  This  <was  entirely 
a  question  for  the  jury^  and  I 
think  there  u  no  reason  to  com- 
plain of  the  manner  in  which  it 
was  left  to  them.  It  is  a  rule  of 
law,  that  if  a  man  be  in  such  a 
situation  that  he  must  be  pre- 
sumed to  think  bankruptcy  pro- 
hnble^ 
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The  Chief  Justice  told  the  jury  that  if  they  believed 
that  Dringj  at  the  time  of  the  payment  in  question, 
knew  he  could  not  go  on,  knew  that  there  was  a  proba- 
bility of  his  becoming  a  bankrupt,  and  had  preferred  a 
particular  creditor  in  contemplation  of  bankruptcy,  the 
Plaintiffs  would  be  entitled  to  a  verdict. 

A  verdict  having  accordingly  been  found  for  the 
Plaintiffs, 


1826. 


Taddy  Serjt.  moved  for  a  new  trial,  on  the  ground 
that  in  none  of  the  former  cases  had  a  payment  made 
so  long  before  the  act  of  bankruptcy,  and  upon  pro- 
bability only  of  an  act  of  bankruptcy,  been  deemed  a 
fraudulent  preference  made  in  contemplation  of  bank- 
ruptcy. In  Harman  v.  Fisher  {a)^  the  payment  was  made 
at  the  time  of  the  act  of  bankruptcy.     So  in  Rust  v.  Coo- 


bable,  then^  if  he  makes  a  pay- 
ment with  a  view  to  put  one 
creditor  in  a  better  situation  than 
the  rest»  such  payment  cannot  be 
supported.  The  bankrupt  said, 
he  paidy  not  in  consequence  of 
any  demand^  but  because  'he 
thought  he  was  bound  in  honour. 
The  whole  of  the  case^  and  his 
credibility,  qvas  entirelj  a  quei» 
tion  for  the  jury*  If  it  was  pro- 
bable that  a  bankruptcy  must 
ensue,  then  it  may  be  predicated 
of  him  that  he  contemplated  it. 

HoutOTD  J.  I  think  there  is 
no  ground  for  disturbing  the  ver- 
dict* The  bankrupt  says  he  paid 
this  debt  because  honour  bound 
him.  Perhaps  honour  did  bind 
him ;  but  so  it  did  in  Harman  v. 
Fuber.  Here  there  was  sufficient 
evidence  upon  wticJb  the  jury 
might  conclude  that  the  bankrtft 
contemplated  bankruptcy* 

Best  J.  I  think  the  direction 
of  the  Lord  Chief  Justice  was 

c 


right,  and  the  finding  of  the  jury 
right.  The  effect  of  the  bank- 
rupt laws  being  to  niake  a  rate- 
able distribution  of  the  property, 
any  disposition  of  his  property 
made  by  the  bankrupt  to  defeat 
that  object  is  a  fraud  upon  the 
bankrupt  Uws.  There  can  be  no 
reasonable  doubt  that  this  pay- 
went  was  made  in  contemplation 
of  bankruptcy  ;  for  in  September 
he  clearly  contemplated  insol- 
vency, having  at  that  time  offered 
an  assignnMk  for  the  benefit  of 
his  credit^  That  being  re- 
jected, he  must  have  known  that 
bankruptcy  would  follow.  The 
bankrupt  was  not  moved  to  the 
payment  by  any  thing  done  by 
the  Defendant ;  he  paid  because 
bound  in  honour.  If  he  did  not 
know  he  was  insolvent,  why  was 
he  bound  in  honour  to  pay  De- 
fendant's debt  first?  Clearly, 
therefore,  he  did  contemplate 
bankruptcy. 

Rule  refused. 
(a)  Cowp,  i»3. 

4  per. 
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1825-  per.  (a)  The  rule  was  clearly  laid  down  in  Hartshorn  ▼• 
Floddm  (6),  "  Any  payment  made  by  a  trader  l^efore  an 
act  of  bankruptcy,  and  in  contemplation  of  such  act,  and 
with  a  view  on  liis  part  to  give  a  preference  to  a  particular 
creditor,  is  void ;"  and  the  same  rule  was  adhered  to  in 
Fidgeon  v.  Sharp,  (c)  The  bankruptcy  must  be  im- 
pending, and  not  merely  probable.  But  where,  as  in 
the  present  case,  the  payment  was  made  more  than  a 
month  before  the  bankruptcy,  at  a  time  when  the  bank- 
rupt was  worth  1 75.  in  the  pound ;  where  the  payment 
was  also  of  a  bond  debt,  which  was  in  other  cases  in- 
titled  to  some  priority;  where  the  bankrupt  himself 
affirmed  that  he  did  not  at  the  time  contemplate  bank- 
ruptcy, the  payment  could  not  be  said  to  be  a  fraudulent 
preference,  or  made  in  contemplation  of  bankruptcy. 

The  case  of  Poland  v.  Glyn  was  certainly  an  au- 
thority which  might  be  relied  on  for  the  Plaintiffs,  but 
it  was  inconsistent  with  all  the  preceding  cases.  A  rule 
nisi  having  been  granted, 

:  Wilde  Seijt.  now  showed  cause;  he  commented  on  tlie 
&cts  of  the  case,  and  contended,  that  they  amply  war- 
ranted the  Jury  in  finding  that  the  payment  was  made 
in  contemplation  of  bankruptcy,  and  in  fraud  of  the 
bankrupt  laws,  although  made  a  month  before  the  act 
of  bankruptcy. 

Taddj/  in  support  of  the  rule.  The  principle  is,  Had 
the  party  the  intention  to  commit  a  fraud  on  the  bank* 
mpt  laws  ?  If  the  fair  result  of  the  evidence  be  merely^' 
that  the  party  finding  his  circumstances  failing,  deter- 
mines to  pay  A  creditor  who  is  intitled  to  a  legal  priority, 
he  cannot  be  said  to  contemplate  an  illegal  act.  To 
make  it  illegal,  it  must  be  in  distinct  contemplation  of  a 
distribution,  different  from  that  which  the  law  wonld 

< .  (a)  Cowp.  6»9.        (b)  %B^^P.  sBr^        (c)  s  Taimt.  547. 

make* 


IN  THE  Seventh  Year  of  GEO.  IV,  »# 

make.  That  is,  he  must  distinctly  contemplate  an  act  of  18J6; 
bankruptcy.  If  it  merely  amount  to  this,  that  under 
the  circumstances  the  party  may  probaUy  become  bank- 
rupt, it  cannot  be  said  to  be  in  contemplation  of  any 
illegal  act.  The  bankruptcy  must  be  inevitable,  or  at 
least  impending. 

The  principle  of  the  early  cases  is  this :  that,  as  a  man 
cannot,  after  an  act  of  bankruptcy,  dispose  of  bis  pro- 
perty, neither  shall  he  do  so  when  he  is  just  about  to 
commit  one.  To  permit  the  Plaintiffs  to  recover  in  the 
present  case  would  be  an  extension  of  the  words  of  the 
statute : 

They  have  pointed  out  a  distinct  point  of  time,  by 
which  generally  the  rights  of  the  parties  are  fixed ;  and 
the  consequence  of  carrying  the  extension  of  the  words 
of  the  statute  to  a  case  of  probability  of  future  bank- 
ruptcy may  go  to  an  indefinite  extent. 

Best  C.  J.  Many  important  facts  are  omitted  in  the 
published  report  of  the  case  o(  Poland  s.  Glyn^  and  they 
are  such  as  would  prevent  it  from  being  applicable  on  the 
present  occasion.  But  all  the  Court  are  of  opinion,  that 
in  this  case  the  law  was  correctly  stated  to  the  jury, 
and  I  think  they  came  to  a  right  conclusion  ;*  however, 
as  we  are  not  unanimous  on  that  point,  a  new  trial 
will  be  granted  on  payment  of  costs. 

Park  J.  The  law  is  correctly  stated  in  Fidgeon  v. 
Sharpci  but  I  cannot  accede  to  it  as  laid  down  in  the 
printed  report  of  Poland  v.  Glyn,  My  doubt  on  the 
present  occasion  is,  whether  the  jury  sufiiciently  consl* 
dered  what  was  the  state  of  mind  of  the  bankrupt  at  the 
lime  of  the  payment.  * 

BuRSOUGH  J.     My  opinion  is  founded  on.  the  great 
importance  of  this  question  to  the  interests  of  trade* 
The  decision  of  a  jury  in  such  cases  ou^ht  not  to  rest 

on 
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l'8S6»  ^     on  nice  distinctions,  but  on  some  palpable  fact,  from^ 
which  they  may  presume  that  an  act  of  bankruptcy  was 
in  contemplation  at  the  time  of  payment. 

The  only  person  in  the  present  case  to  speak  directly 
to  that  point,  is  the  bankrupt  himself;  and  he  denies 
that  he  had  any  such  act  in  contemplation ;  the  opposite 
inference  can  only  be  collected  from  shreds  and  patches 
of  evidenoei  which  are  not  a  sufficient  ground  for  a  safe 
condusiop* 

Gaselee  J.  I  think  the  case  was  properly  left  to 
the  jury,  and  that  they  have  come  to  a  right  conclusion ; 
but  as  they  may  not  have  taken  all  the  circumstances  of 
the  case  into  their  consideration,  a  new  trial  mfij  be  had 
upon  payment  of  costs. 

Rule  absolute. 


Nov.  %i.     ^  Jones  v.  Silberschildt. 

Chappell  v.  Ditto. 

WORSLEY  V.  Ditto. 

5,  having  oc-  J/^AUGHAN  Serjt.  moved  to  set  aside  three  annuities 
aSoo/  by  way  granted  by  the  Defendant  to  the  above  PlaintifJs, 
of  annuity,  and  to  vacate  a  judgment  entered  up  against  him  pur- 
desired  the  suant  to  warrants  of  attorney,  on  an  affidavit  which 
annuities  to  be  '' 
divided  into  Stated  tliat  the  Defendant,  a  Dane^  applied  through  his 

three ;  the        solicitors  to  Howard  and  Gibbs  to  raise  2800/.,  which 
for  all  three      ^^^^  agreed  to  do  upon  the  grant  of  annuities  to  the 
was  paid  at      amount  of  454/k  per  annum ; 
one  time  and 

place  to  one  person,  who  was  agent  to  all  the  grantees,  and  he  retained  300/. 
for  the  expences  of  all  three  annuities :  Held,  that  all  three  might  be  set  aside  on 
equitable  terms  on  account  t)f  this  retainer*  although  the  300/.  was  retained  in  a 
bank  note,  which  formed  part  of  the  consideration  money  of  only  one  of  the 
grantees. 

That 
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That  the  DefeKidant  thereupon,  in  consideration  of 
770t  expressed  in  the  deed  to  be  paid,  granted  by  in- 
denture oijanuaty  31  st,  1818,  an  annuity  of  124;,  pay- 
able to  the  plaintiff,  Jones  ; 

That  by  another  indenture  bearing  the  same  date^  he 
granted  an  annuity  of  250/.  to  T.  ChappeU  in  consider- 
ation of  1540/.  expressed  by  the  deed  to  be  paid ; 

That  by  a  third  indenture  bearing  the  same  date,  he 
granted  an  annuity  of  80/«  to  P.  Worsley^  in  consideration 
of  4902.  expressed  by  the  deed  to  paid ; 

That  the  deeds  were  drawn  up  by  Hofward  and 
GSfbs^  who  acted  as  agents  to  Plaintiff,  and  the  annuities 
were  divided  into  three  at  the  request  of  Defendant,  the 
grantor; 

TbQt  the  Defendant,  in  company  with  his  solicitor, 
attended  at  H&mard  and  Gibb^s  office  on  the  day  of  the 
date  of  the  deeds^  when,  after  the  execution  of  the 
deeds,  and  after  Defendant's  solicitor  had  withdrawn, 
Gibbs  gave  the  Defendant  2400/.  or  25002.  instead  of 
2S0O2.,  retaining  the  residue  by  way  of  commission  for 
the  loan,  and  for  expences  of  deeds,  though  he  never 
handed  Defendant  any  account  of  the  charges.  The 
Court  referred  the  matter  to  the  prothonotary;  and  he 
reported,  that  it  being  usual  to  indorse  on  the  deeds  the 
numbers  of  the  bank  notes  in  which  the  consideration  was 
paid,  he  had  discovered  that  the  SOO/.  returned,  was  one 
of  the  notes  alleged  to  have  been  paid  for  the  consider- 
ation of  the  annuity  to  Chappelh  he  also  found  that 
Howard  and  Gibbs  were  the  agents  of  the  grantees,  and 
that  the  money  was  retained  or  returned  upon  the  exe- 
cution of  the  deeds.     A  rule  having  been  granted. 


IS26. 


Wilde  and  Spankie  Serjts.,  after  having  urged  that 
Howard  and  Gibbs  were  not  agents  for  the  grantees,  and 
that  therefore  tliere'was  no  retainer,  opposed  the  rule 
on  the  part  of  Jones  and  JVorjley^  on  the  ground  that 
the  annuity  having  been  divided  into  three  at  the  re- 
quest 
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quest  of  the  grantor,  the  considerations  were  distincty 
and  the  payments  distinct,  so  that  the  return  or  retainer, 
if  any,  applied  only  to  the  transaction  with  ChappelL 

Upon  the  first  point,  the  Court  were  clear  that  Howard 
and  GMs  must  be  deemed  the  agents  of  the  grantees, 
who  were  responsible  for  the  retainer  by  their  agents, 
according  to  the  decisions  in  Williamson  v,  Gould  {a) 
and  Calton  v.  Porter*  (6)     Upon  the  second. 

Best  C.  J.  said,  The  whole  transaction  was  originally 
one;  all  the  money  was  paid  at  one  time  by  the  De* 
fendant,  the  agent  of  the  three  parties  received  it  all, 
and  did  not  retain  the  300/.  for  any  one  of  the  three 
annuities,  but  for  the  expences  of  all.  We  should  be 
trifling  with  the  act  if  we  did  not  hold  that  the  retainer 
extended  to  all  three.  The  annuities  must  be  set  aside 
on  equitable  terms,  deducting  what  may  be  due  for 
principal  and  interest  at  5  per  cent. 

Rule  absolute. 

{a)  iB$ngb.iyit  %34.  {h)  %BmsihZ7e. 


Nov.  %%.     Sir  John  Ferrino,  Bart;,  Shaw,  and  Barber  v^ 

Hone. 

The  Plaintiff**  HTHE  Plaintiffs  sought  to  recover  2000/.  on  a  pro* 
toT^'^^'h^i  missory  note,  given  by  the  Defendant  and  others  to 
with  thoae  of  the  Plaintiffs'  firm  under  the  following  circumstances, 
•cveral  other 

•obfcriben  to  a  projected  joint  stock  company.  The  Plaintiff  received  certain  acrip 
racetptat  but  told  them  before  the  deed  for  the  formation  of  the  company  waa  exe- 
cuted, and  he  was  Hot  a  party  to  that  deed: 

Held,  neverthettsa,  that  he  waa  a  partner  in  the  concern. 

as 
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as  proved  at  the  trial  before  Best  C.  J.,  London  sittings  1M& 
after  Trinity  term  last.  The  declaration  contained 
counts  on  the  promissory  note,  and  for  mon^y  lent, 
paid,  &C.  The  Defendant,  and  other  persons  parties 
to  the  note,  had  in  the  year  1825  .projected  a  joint 
stock  company,  to  be  called  the  Imperial  Distillery  Com- 
pany. Having  occasion  to  borrow  money  for  the  pur- 
pose of  the  concern,  these  parties,  in  August  1825,  signed 
a  joint  and  several  promissory  note  for  2000/.,  payable  to 
the  Plaintiffs'  order  two  months  after  date.  The  2000/. 
was  advanced  to.  the  company  in  the  Defendant's 
presence,  and  paid  into  the  bankers  on  account  of  the 
company.  AVhen  the  note  became  due,  a  moiety  only 
was  paid,  and  the  note  on  which  the  present  action  was 
brought  was  given  for  the  residue.  This  latter  note,  as 
originally  drawn,  and  when  signed  by  the  Defendant 
and  other  members  of  the  company,  was  joint,  and  not 
joint  and  several;  and  the  secretary  for  the  company 
afterwards,  without  the  knowledge  of  the  Defendant, 
interlined  the  words  jointh/  and  severally  to  make  it 
conformable  to  the  first  note.  An  application  by  letter 
having  been  made  to  the  Defendant  to  pay  his  joint  and 
several  note;  he  returned  for  answer,  that  the  commu- 
nication should  have  his  earliest  attention. 

At  the  time,  when  the  company  was.  projected,  the 
names  of  Sir  John  Pening  and  Mr.  SAaw,  along  with 
many  others,  were  entered  in  a  book  as  some  of  the 
original  subscribers  to  the  undertaking,  and  cert^im 
scrip  receipts  were  issued  to  them  by  the  directors, 
which,  scrip  was  afterwards  sold  by  Sir  John  and  Mr. 
Sham  before  the  execution  of  the  company's  deed,  which 
deed  was  never  signed  by  them.  The  deed  contained  a 
provision,  that  no  member  of  the  company  should  djs- 
pose  of  his  share  without  notice  to  the  directors  of  the 
name  and  address  of  the  transferee. 

Upon  this  evidence  the  Chief  Justice  thought  jtliat 

tk« 
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Ae  note  was  void  against  the  Defendant,  and  tbat  the 
Plaintifis  continued  to  be  partners  in  the  concern ;  he 
therefore  directed  a  nonsuit,  with  leave  for  them  to 
move  to  set  it  aside  and  have  a  new  trial,  or  a  v^dict 
entered  for  1025/. 


Tadd^  Serjt  moved  for  a  rule  nisi  accordingly,  on 
the  ground  that  Sir  John  Perring  having  ^d  his  scrip, 
and  having  never  executed  the  partnership  deed,  ivad 
not  a  partner  in  the  concern ;  and  that  the  alteration  m 
the  note  having  been  made  by  the  secretary  to  the 
company,  must  be  taken  to  have  been  made  with  the 
Defendant's  assent,  especially  as  the  first  note  was  in  the 
same  form ;  and  the  Defendant  wrote  afterwards,  saying, 
the  matter  should  have  his  attention. 


Wilde  Seijt.  opposed  the  rule.  Sir  John  Perrir^  be* 
came  a  partner  upon  his  name  being  entered  with  his 
assent  in  the  books  of  the  company:  the  acceptance  of 
the  scrip  was  evidence  of  such  assent;  and  he  could  not 
divest  himself  of  the  partnership  by  merely  selling  the 
scrip.  The  consequences  would  be  mischievous  if  per- 
sons of  substance  were  to  obtain  credit  for  a  company 
by  publishing  their  names  as  members,  and  then  to 
exempt  themselves  from  responsibility  as  soon  as  any 
charge  accrued.  The  members  of  the  company  were 
all  partners  as  soon  as  they  agreed  to  carry  on  the  under- 
taking, and  they  could  not  transfer  to  others  a  mere 
privity  of  contract  which  existea  among  themselves. 

At  all  events,  the  iteration  of  the  note  from  a  joint 
to  a  several  responsibility  has  been  ^ected  without 
the  Defendant's  knowledge.  Without  a  new  stamp, 
even  an  acknowledgment  by  the.  Defendant  would  not 
establish  the-  note;  but  the  Defendant's  letter  did  not 
amount  to  an  acknowledgment  favourable  to  the  Plain- 
tiffi'  demand  against  him. 

Taddj/. 
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Toddy.  If  all  th6  members  of  the  company  whose 
names  are  entered  in  the  original  book  are  partners,  the 
Defendant  is  a  partner  also,  and  as  sach,  cannot  object 
to  the  alteration  of  the  note  {Bolton  v.  Puller  {a) ),  which 
was  efiected  by  the  secretary  of  the  company.  Under 
such  circumstances  the  alteration  must  be  taken  to  have 
been  efiected  with  the  Defendant's  assent,  and  therefore 
does  not  exonerate  him:  Kershaw  v.  Cox{b):  the  alter- 
ation, too,  having  been  made  pursuant  to  the  original 
note  to  which  the  Defendant  was  a  party,  and  being 
in  effect  a  continuation  of  the  same  transaction,  is 
binding  on  him  whether  a  partner  or  not  But  the 
note  having  been  given  to  the  Plaintiff,  not  in  their 
capacity  of  partners  in  the  company,  but  as  bankers,  and 
on  a  separate  account,  they  are  entitled  to  sue  the  De^ 
fendant  upon  it  The  circumstance  of  Sir  J»  Perrin^s 
being  a  partner  in  the  distillery  company,  though  it 
mig^t  preclude  him  in  the  character  of  a  member  of  that 
company  from  suing  the  Defendant,  does  not  preclude 
him  from  suing  in  a  totally  difierent  character,  namely, 
as  here^  in  the  character  of  a  lender  of  money  to  the 
company.  Sir  J.  Perring^  however,  was  not  a  partner, 
tor  he  neither  acted  in  the  concern  nor  signed  the  deed, 
and  one  of  the  two  things  was  necessary  to  constitute 
him  a  partner.  In  Fraser  v.  Hopkins  (c)  it  was  holden, 
that  the  entry  of  a  person's  name  in  the  custom*hous6 
books  would  not  constitute  him  the  responsible  owner 
of  8  ship,  unless  he  acted  as  such.  The  sale  of  scrip  by 
Sir  J.  Perring  amounted  to  nothing ;  it  was  not  the 
transfer  even  of  a  chose  in  action,  but  a  mere  claim  to 
eng^e  in  an  inchoate  undertaking. 


IBOe. 


Best  C.  J.  I  reserved  these  points  at  the  trial,  not 
because  diere  seemed  to  be  any  difficulty  in  them,  but 
because  the  first,  at  least,  is  of  vexy  general  import- 

{a)  iB.&P.  546.     •  (A)  3  Ejp.  N.  P.  C.  »46.      {c)  %  Taunt.  5. 

ance. 
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ance.  With  regard  to  the  second,  it  is  clear  that  the  note 
was  altered  after  it  had  been  signed  by  the  Defendant. 
He  subscribed  a  joint  promissory  note,  which  afterwards 
was  made  joint  and  several  without  his  knowledge ;  as 
to  him,  dierefore,  it  became  void  unless  his  subsequent 
assent  can  be  shewn ;  but  there  was  nothing  adduced  to 
shew  that  assent,  beyond  a  letter,  in  which  he  says,  the 
application  made  to  him  on  the  subject  of  the  note  shall 
have  his  earliest  attention;  but  giving  attention  to  a 
matter  is  very  different  from  giving  assent  The  assent 
by  the  other  partners  will  only  bind  the  Defendant  with 
respect  to  acts  necessary  to  carry  on  the  partnership, 
but  they  have  no  authority  to  make  a  joint  and  several 
note  binding  on  a  partner  who  does  not  sign,  where  the 
note  is  not  subscribed  in  the  name  of  the  firm,  but  by 
the  individuals  severally  composing  it. 

It  is  clear,  therefore,  the  PlaintiiEs  cannot  recover  on 
the  promissory  note.  Can  they  then  recover  the  money 
as  lent  to  the  Defendant  ?  It  was  proved,  indeed,  that 
he  was  present  when  the  money  was  advanced ;  but  it 
was  not  advanced  to  him,  but  to  the  Imperial  Distillery 
Company,  and  paid  into  the  bankers  on  account  of  the 
company. 

The  Plaintiffs,  therefore,  as  partners  in  the  concern, 
were  precluded  from  suing  the  Defendant.  It  has  been 
contended  that  none  were  partners  but  they  who  signed 
the  deed.  But  all  who  subscribed  to  the  partnership 
fund  must  be  taken  to  have  assented  to  the  deed;  an 
assent  which  the  Plaintiffs  countenanced  by  afterwards 
attempting  to  dispose  of  their  interest.  Even  if  there 
had,  been  nothing  in  the  deed  to  bind  them,  they  could 
only  get  rid  of  that  interest  by  regular  notice  in  the 
Gazette ;  but  it  was  provided  by  the  deed,  that  notice 
should  be  given  to  the  directors  of  the  person  to  whom 
it  was  proposed  by  any  of  the  members  to  make  a 
transfer.     Without  such  a  provision,  any  person  might 

hold 
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hold  a  share  as  long  as  it  was  advantageous,  and  tlien  18S6. 
dispose  of  it  to  a  pauper,  cheating  the  creditors  and  his 
co-contractors.  But  a  party  who  has  once  engaged  in  a 
concern  of  this  nature  cannot  so  easily  divest  himself  of  Hone. 
his  liability.  The  present  decision  will  render  persons 
of  eminence  more  cautious  in  lending  their  names  to  an 
undertaking  with  a  view  of  selling  out  when  shares  are 
at  a  premium,  and  leaving  the  deceived  to  suffer* 

My  brothers  Parke  and  Burrough  (a)  coincide  in  the 
decision  which  has  been  pronounced,  and  therefore  die 
rule  must  be  discharged. 

Gaselee  J.  I  think  this  nonsuit  ought  to  stand,  on 
two  grounds.  Whatever  weight  there  may  be  in  the 
argument  that  partners  may  bind  their  firm,  is  answered 
here  by  the  circumstance  that  the  Defendant  had  signed 
the  note  himself,  and  that  it  was  afterwards  altered  with- 
out his  assent     That  alteration  renders  the  note  void. 

Sir  John  Perritig  having  been  an  original  subscriba: 
to  the  undertaking,  and  consequently  a  partner,  it  is 
unnecessary  to  decide  how  far  he  incurred  or  could 
divest  himself  oS  liability  by  the  purchase  and  sale  of 
scrip  receipts. 

Rule  dbcharged. 

(a)  They  had  left  the  court  when  the  ai:gttmeot  doted. 


Voju  IV. 
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1826. 

Nov.  %%.  MaCBEATH  V.  COATES. 

By  the  6  a  4.  ^RESPASS  for  entering  the  PlaindflP's  bouse,  and 
^"Sttfii^'        assaulting  him. 

when  notice  Is  The  Defendant  justified  under  a  commission  of  bank- 
not  {^ven  to  i^pi;  issued  against  the  Plaintiff^,  averring  that  no  more 
baSfarup*cy>  it  violence  was  resorted  to  than  was  necessary, 
shall  be  proved  At  the  trial  before  Best  C.  J.,  sittings  after  last  term, 
by  the  pro-^  ^^  notice  having  been  given  to  dispute  the  bankruptcy, 
commission,  the  commission  and  proceedings  under  it  were  put  in  as 
Wher^  evidence  of  that  fact,  instead  of  the  commission  alone, 
^ri^otice  hay.  pursuant  to  6  G.  4-  c.  16. 
jngbeeng^ven      Upon  readbg  the  proceedings,  however,  it  did  not 

to  dispute  the  i^^p^^  by  them  that  a  sufficient  petitioning  creditor's 

commission,  mtt     .      ^                                              «                o 

the  proceed-  debt  had  been  established ;  but  there  was  nothing  on  the 

ingsundera  proceedings  to  show  that  such  a  debt  did  not  exist 

^^rep^^b.  Upon  the  supposed  defect  of  evidence,  however,  of  a 

as  well  as  the  petitioning  creditor's  debt,  a  verdict  was  found  for  the 

commisn^,      plaintiff,  which 
andaperfiBCt 
petitioning 

creditor's  debt       Vaughan  Serjt.  obtained  a  rule  nisi  to  set  aside,  and 
upon  ati^pn^  ^^^^  *  nonsuit  instead,  on  the  ground  that  the  com- 
ceedings:         mission  was  to  be  taken  as  conclusive  evidence  of  the 
Srf*  "that"     '^'"^'^ruptcy,  unless  notice  was  given  to  dispute  it. 
the  validity  of 

the  commis-  Wilde  Serjt,  who  opposed  the  rule,  contended  that 
be  disputed.  ®^^°  ^^  ^®  commission  were  conclusive  evidence  of  the 
bankruptcy,  the  proceedings  under  it,  when  once  put  in, 
must  be  taken  subject  to  any  infirmity  which  might 
appear  on  die  fiice  of  diem ;  and  that  though  the  statute 
6  6.4.  r.  16.  S.92.  exempted  the  assignees  from  the 
necessity  of  proving  the  commission  where  no  notice 

was 
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was  given  to  dispute  it,  yet  there  was  nothing  in  the 
act  to  prevent  other  parties  from  disproving  it,  or,  at  all 
events,  from  making  use  of  documents  ^ven  in  evidence. 
In  the  language  of  the  statute,  they  were  only  to  be 
evidence  of  the  mattera  therein  contained.  When  the 
commission  and  proceedings  under  it  were  once  given 
Mif  it  was  competent  for  the  opposite  par^  to  point 
out  that  they  did  not  prove  what  they  professed 'to 
prove.  Under  the  former  statute  the  allied  bankr 
raptcy  might  always  be  disproved,  {Ellis  v.  Shirley  {a)p 
Mills  V.  Benett{b)y  Richmmd  \.  Heapy^c)^  Brawi  v. 
FonresUill{d)9)  although  the  assignees  were  spared  the 
necessity  of  any  other  proof  than  thei  commission  where 
dtt  bankruptcy  was  not  disputed* 


1626. 


Vaughany  in  support  of  his  rule,  urged  that  if  any 
part  of  the  proceedings  had  been  read  improperly,  it 
might  be  strack  out  of  the  evidence.    Bluck  v.  Tlionu{e) 


BssT  C.J.  By  6  G.  4.  c.  16.  s.  92.  it  is  enacted, 
**  That  if  the  bankrupt  shall  not  (if  he  was  within  the 
anited  kingdom  at  the  issuing  of  the  commission)  within 
two  calendar  months  after  the  adjudication,  or  (if  he 
was  out  of  .the  united  kingdom)  within  twislve  calendar 
moDtha  after  the  adjudication,  have  given  notice  of  his 
intentioQ  to  dispute  the  commission,  and  have  proceeded 
therein  with  dbe  diligence,  the  depositions  taken  before 
the  commissioDars  at  the  time  of  or  previous  to  the  ad- 
judication of  the  petitioning  creditor's  debt  or  debts,  and 
of  the  trading  and  act  or  acts  of  bankruptcy,  shall  be 
oondusive  evidence  of  the  matters  therein  respectively 
contained  in  all  actions  at  law  or  suits  in  equity  brought 
by  the  assignees  for  any  debt  or  demand  for  which  the 
faankrupt  might  have  sustained  any  action  or  suit."    That 
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is  the  same  thing  as  if  it  had  been  enacted  that  no  other 
proof  shall  be  given  under  such  circumstances.  For  if 
any  proof  might  be  given,  the  remedy  intended  by  the 
act  might  be  entirely  defeated.  A  party  who  came  pre- 
pared witK  a  commission  might  be  met  by  evidence  he 
did  not  expect,  and  placed  in  a  worse  condition  Ithan  if 
he  had  never  been  excused  by  the  legislature  from 
giving  evidence  of  the  whole  of  the  proceedings.  This 
is  a  point  on  which  the  legislature  has  said  no  issue  shall 
be  raised ;  and  if  no  issue  can  be  raised,  the  evidence 
put  in  must  be  deemed  immaterial. 


Park  J.  I  am  of  the  same  opinion.  The  act  rc- 
,  ferrcd  to  is  remedial,  and  the  Court  must  advance  the 
remedy  intended.  The  Defendants  establish  their  case 
by  putting  in  the  commission;  but  all  the  proceedings 
being  also  put  in,  the  affidavit  of  the  petitioning  creditor's 
debt  appears  imperfect.  That,  however,  does  not  aifect 
the  Defendant's  case,  since  it  is  a  matter  which  the  act 
of  parliament  has  excluded. 

BuRROUGH  J.  The  act  says  that  the  bankruptcy,  if 
no  notice  be  given  of  an  intention  to  dispute  it,  shall  be 
taken  as  proved  by  the  production  of  the  commission. 
But  there  being  nothing  in  the  depositions  to  disprove 
the  debt,  the  commission  has  sufficiently  established  it; 
and  we  should  defeat  the  intentions  of  the  legislature,  if 
in  a  case  like  the  present  we  were  to  drive  the  assignees 
to  any  proof  beyond  the  commission. 


Gaselee  J.  There  was  nothing  in  the  proceedings 
under  the  commission  to  show  that  the  commission  was 
not  valid;  but  when  the  act  says  that  no  evidence  shall 
be  required  beyond  the  commission,  it  means  that  no 
evidence  beyond  the  commission  shall  be  admitted  on 
either  side,  otherwise  the  assignee  would  be  deluded  by 
the  act. 

Rule  absolute. 
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SwEENiE  V.  Sharp.  Nov.%S' 

TTHE  Defendant,  an  insolvent,  had  given  a  ccgnaoit  A  cognovit 

for  a  debt,  on  which  legal  proceedings  had  bee?  p«n*>yan 

commenced  before  he  was  discharged  under  the  insol-  hjg  discharge 

vent  debtor's  act.    Judgment  having  been  entered  up,  "po*^  procecd- 

and  execution  issued  thereon,  meiic^"be- 

fore>  const!- 

WiUe  Serit.  moved  to  set  it  aside,  on  the  ground  that  *"^«' *  "«^ 
.t  '^  'J  1    •        •  .  •         /.    1      promise,  upon 

toe  cognovit  was  void,  as  being  m  contravention  of  the  which  he  be- 

spirit  of  the  insolvent  debtor's  act,  by  which  it  was  in-  coroes  liable, 

tended  to  exonerate  the  insolvent  from  all  debts  due  ?°*^;^.^^»'*"^- 

mg  nis  cua» 

before  his  discharge.  chai^. 

The  cognovit  could  not  be  esteemed  a  new  promise^ 
and  creating  a  new  debt  subsequent  to  the  discharge^ 
for  it  was  in  continuation .  and  termination  of  the  pre- 
ceding suit.  It  could  not  even  be  esteemed  a  voluntary 
act;  for  if  the  demand  were  just,  it  was  the  Defendant's 
duty  and  interest  to  acknowledge  it,  rather  than  incur 
further  costs. 

On  the  part  of  the  Plaintiff  it  was  contended  that  this 
was  a  new  promise  on  good  consideration,  and  binding 
on  the  msolvent. 

Wilde  having  been  heard  in  support  of  his  rule, 

Best  C.J.  said, — If  instead  of  giving  a  cognovit,  and 
then  applying  to  set  it  aside,  the  Defendant  had  moved  * 

to  stay  proceedings,  the  Court  would  have  assisted  him ; 
bat  die  cognovit ,  which  he  was  not  compelled  to  give,  is 
tantamount  to  a  new  agreement,  from  which  he  is  not  ^ 

D  3  entitled 
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18£6.  entitled  to*  be  discharged.  The  object  of  the  legislature 
was  to  protect  the  insolvent  from  demands  in  respect  of 
debts  accruing  before  his  discharge,  and  not  from  new 
^gagements  entered  into  afterwards.  It  is  true  that 
this  is  ^judgment  on  an  old  debt,  but  the  judgment  has 
been  obtained  in  a  numner  which  constitutes  a  new 
igreement,  and  an  agreement  which  the  Defendant  must 
be  taken  to  have  entered  into  voluntarily. 

Park  J.  and  Burrough  J.  concurred. 

Gaselee  J.  The  act  does  not  vest  the  insolvent's 
future'property  in  the  assignees,  but  enables  them  to  enter 
up  a  judgment  for  the  purpose  of  obtaining  it,  and  per- 
mitting any  new  creditor  to  come  in.  It  has  been  de^ 
dded,  that  a  certificated  bankrupt  may  render  himself 
responsible  by  a  new  promise,  and  the  present  ca^e  faUs 
within  the  equity  of  such  a  construction  of  the  acts. 
'Here  is  a  delibeiate  act  of  the  party  permitting  a  judg- 
ment to  be  entere<?.  up  against  him,  and  it  is  immaterial 
whether  the  judgment  be  on  an  old  debt  or  not. 

Rule  discharged. 


Nov.  %S'  Browne  v.  Brown. 

If  hired  bail     ^HE  Defendiuit  had  put  in  hired  bail  upon  a  writ  of 

be  put  in  on  a  ^   ^         whereupon  tiie   Plaintiff  issued  ^Ji.fa.: 
vmX.  or  error,  '  •^     «/ 

the  Plaintiff      which 
may  isiue 

WUde  Seijt.  obtained  a  rule  nid  to  set  aside,  upon 

^  .    an  affidavit  that  the  attorney  had  instructions  to.  put  in 

#  good  bail,  and  put  in  the  hired  bail  intending  to  add 

good 
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sa. 


good  ones  afterwards ;  the  clerk  of  the  errors  having  in- 
fermed  him,  that  he  was  not  aware  of  any  rule  of  court 
to  prohibit  such  bail.  No  rule  for  better  bail  had  been 
aenred. 


1826. 


Browns 
Bbown. 


Taddtf  Seijty  contra^  cited  JVatd  v.  Leoi{a\  in  which 
the  Court  of  King's  Bench  had  set  aside  with  costs  a 
rule  obtained  under  similar  circumstances ;  and 

Per  Curiam.  Attornies  ought  to  know  the  practice, 
and  that  the  Court  of  King's  Bench  has  decided  that 
such  bail  shall  not  be  put  in.  It  i»  a  fraud  on  the 
Coort 

Rule  discharged  with  costs. 

(^i)  I B.  &  C.  a68. 


PiCARD  V.  FeATHERSTONE. 


Nov.  %$. 


pTAUGHAN  Serjtf  upon  a  suggestion  that  this  action 
was  brought  upon  a  writing,  though  that  fact  did 
not  appear  on  the  declaration,  opposed  a  rule  fitst  which 
had  been  obtained  by  Cross  Serjt.,  for  changing  the  venue. 
He  cited  Morrice  r.  Huny  (a),  where  a  similar  applica- 
tion was  discharged,  it  appearing  on  the  declaration  that 
the  action  was  brought  on  a  charter-party. 

Per  Curiam*  All  we  need  say  here  is,  that  it  does 
not  appear  on  the  declaration  that  die  action  was  brought 
on  a  writing. 

Rule  absolute. 

(<r)  7  Taunt,  306. 
D  4 


Thecireum' 
stance  of  an 
action's  being 
brought  on  a 
vnriting  is  not 
a  ground  for 
rejecting  an 
application  to 
change  the 
venuey  unless 
the  declaration 
disclose  the 
existence  of 
the  writing. 
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Nov.  %s*  Wells  t?.  Horton^  Executor  of  Charles 

Blissett. 


J.  being  m- 
debted  to 
PlaintifTy  pro- 
mised PUintiffy 
that  in  consi- 
deration of  his 
forbearing  to 
suey  A*9  exe- 
cutor should 
pay  him 
xcyooc/. : 

Held,  that 
this  was  not  a 
promise  re- 
quired by  the 
statute  of 
frauds  to  be 
in  writing. 


^HE  Plaintiff  declared :  That  said  CharUs  in  his  life- 
time,  to  wit,  on  the  1st  t/anfiary  1808,  to  wit,  at 
London^  was  indebted  to  Mary^  now  the  wife  of  Plaintifi^ 
then  being  sole  and  unmarried,  in  a  large  sum  of  money, 
to  wit,  the  sum  of  10,000/.,  for  money  by  said  Mary 
before  that  time  lent  and  advanced  to  Charles  at  his 
special  instance  and  request,  and  for  other  money  by 
Charles  before  that  time  had  and  received,  to  and  for 
the  use  of  Mary^  and  for  other  money  before  that  time 
and  then  due  and  payable  from  C/tarles  to  Mary  for 
interest  upon  and  for  the  forbearance  of  divers  other 
sums  of  money  before  that  time  due  and  owing  from 
Charles  to  Maty,  and  by  Maty  forborne  to  Charles  for 
a  long  space  of  time  before  then  elapsed,  at  the  like 
special  instance  and  request  of  Charles ;  and  said  1 0,000/. 
being  and  remaining  wholly  due  and  ^  unpaid,  Charles  in 
his  [lifetime  afterwards,  and  after  the  intermarriage  of 
Plaintiff  and  Maty^  to  wit,  on  the  1st  January  1816,  to 
wit,  at,  &c«,  in  consideration  that  Plaintiff,  at  the  special 
instance  and  request  of  Charles^  would  forbear  to  proceed 
against  Charles  for  the  recovery  of  said  10,000/.  during 
his  lifetime,  undertook  and  then  and  there  faithfully 
promised  Plaintiff  that  his  executor  should,  after  his 
decease,  as  such  executor,  pay  to  Plaintiff  said  10,000/.; 
and  Plaintiff  avers  that  he,  confiding  in  said  promise 
and  undertaking  of  Charles  so  by  him  in  his  lifetime 
made  as  aforesaid,  did  forbear  to  proceed  against  Charles 
for  the  recovery  of  said  10,000/.  during  his  lifetime,  to 
wit,  at,  &c.  And  Plaintiff  further  saith,  that  after  the 
death  of  Charles  dirers  goods  and  chattels  which  were 

of 
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of  Charles  in  his  lifetime  of  great  value,  to  wit,  of  the 
value  of  12,000^.,  to  wit,  on  the  1st  January  1826,  at, 
fcc^  came  into  the  hands  and  possession  of  Defendant, 
as  executor,  to  be  administered,  which  goods  and  chattels 
were  more  than  sufficient  to  pay  tlie  just  debts,  and 
legacies,  and  funeral  expences  of  Charles^  and  the  charges 
of  proving  his  will,  to  wit,  at,  &c.,  of  all  which  premises 
Defendant  then  and  there  had  notice.  By  reason  of 
which  premises.  Defendant,  as  executor  as  aforesaid,  then 
and  there  became  liable  to  pay  PlaintiiF  said  10,000/., 
when  he,  Defendant,  should  be  thereunto  afterward3 
requested :  and  being  so  liable.  Defendant,  as  executor 
as  aforesaid,  in  consideration  thereof,  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  at,  &c.,  undertook 
and  then  and  there  faithfully  promised  Plaintiff  to  pay 
him  said  10,000/.  when  he.  Defendant,  as  executor  as 
aforesaid,  should  be  thereunto  afterwards  requested*   . 

Plea,  general  issue,  and  the  statute  of  limitations. 

At  the  trial  before  Best  C.  J.,  London  sittings  after  7W* 
nity  term  last,  the  testator's  liability  and  undertaking  were 
proved  by  oral  evidence  only,  to  the  effect  stated  in  the 
declaration,  a  single  witness  speaking  to  a  conversation 
with  the  testator  to  that  effect  as  far  back  as  the  year 
1815;  and  it  was  objected,  that  the  promise  ought  to 
Lave  been  in  writing  under  the  statute  of  frauds;  a 
verdict  was  therefore  taken  for  the  Plaintiff,  with  leave 
for  the  Defendant  to  move  to  set  it  aside,  and  enter  a 
nonsuit. 

OnslatD  Serjt  having  obtained  a  rule  nisi  accordingly, 
the  Court  now  called  on  him  (and  Wilde  Serjt.  with  him) 
to  support  their  rule. 

By  the  statute  of  frauds,  no  action  shall  be  brought 
on  any  agreement  that  is  not  to  be  performed  within 
one  year  from  the  making  thereof,  unless  the  agreement, 
or  some  memorandum  or  note  thereof,  shall  be  in  writ- 
ing.   And  although  it  has  been  decided,  that  where  tlie 

agree- 
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1B26.       agreement  is  to  be  performed  upon  a  contbgency,  and 
^'^*!^^^     it  does  not  appear  on  the  face  of  the  agreement  that  it  is 
^  to  be  performed  after  the  year,  there  a  note  in  writing  is 

HoRTOW.  not  necessary,  {Peier  v.  Qmpton  (a),)  yet,  as  much  di- 
versity of  opinion  has  existed  on  the  point,  for  Hdt  C.J. 
differed  and  continued  to  differ  from  the  other  Judges, 
{SmUh  V.  WestaU{J}\  Francam  ▼•  Foster  {c)^)  it  may  be 
allowable  to  revert  to  the  original  meaning  and  plain 
construction  of  the  statute. 

The  object  of  the  statute  was  to  prevent  recourse 
being  had  to  uncertain  memory  at  a  distant  period  of 
time,  and  that  object  would  be  d^eated  if  a  man  might 
enter  into  an  engagement  to  be  carried  into  effect  after 
his  death,  and  the  engagement  be  proved  by  oral  evi- 
dence ten  years  after  it  was  made.  Under  ordinary 
circumstances,  too,  a  man  does  not  contemplate  that  an 
undertaking  to  be  accomplbhed  after  his  death  is  an 
undertaking  that  will  be  performed  within  a  year.  The 
case  of  Fenton  y.  Emblers  (d)  is  certainly  an  authority  the 
other  way ;  but  in  BeynMs  v.  Spencer  Ckwper  (e),  it  was 
decided  that  a  promise  to  be  performed  on  a  contin* 
gency  which  might  or  might  not  happen  within  a  year 
after  making  the  promise,  was  void  within  the  statute  of 
firauds;  and  the  counsel  in  Fentcn  v.  EnMers  said  he 
had  searched,  and  found  the  case  in  Finer  correct  In 
BoydeU  v.  Drummond  {/),  and  in  Brac^irdk  v.  Heald{g\ 
contracts  were  held  to  fall  within  the  meaning  of  the 
statute  where  only  a  part  of  them  could  not  be  per- 
formed within  a  year. 

Best  C.  J.  If  I  were  to  keep  out  of  view  all  the  de- 
cisions, I  should  say  this  was  not  a  case  within  the 
statute.    The  words  of  the  statute  are,  *'  No  action  shall  • 

(a)  Skin.  353.  (e)  5  Vin.  Mr.  $%$.  Contr. 

(b)  I  Ld.Rajm.^iSf  7.  and  Agr. 


(e)  Skm.$%6.  (/)  11  East,  142. 

(d)  3  Burr,  1478.  (^)  I  B.  &f  w^.  7M. 


be 


tu  •r^fe  SivKNTH  Year  of  GEO.  IV.  4« 

be  biOQght  whereby  to  charge  any  defendant  upon  any  1830. 
agreement  that  is  not  to  be  performed  within  the  space 
of  one  year  from  the  making  thereof,  unless  the  agree* 
ment,  or  some  memorandum  or  note  thereof,  shall  be  in 
writing^'  {a);  and  the  plain  meaning  of  them  is  confined 
to  contracts  which  by  agreement  are  not  to  be  carried 
into  execution  within  a  year,  and  does  not  extend  to 
soch  as  may  by  circumstances  be  postponed  beyond  that 
period;  otherwise  there  is  no  contract  which  might  not 
611  within  the  statute. 

It  is  admitted  that,  not  long  after  the  passing  of  the 
aCatirte,  the  twelve  Judges  were  called  together,  and 
Chief  Justice  HoU  alone  differed  in  opinion ;  that  the 
same  point  afterwards  came  before  the  Court  in  Fenian 
▼•  EmblerSi  and  that  it  was  agreed  by  all  the  Judges  that 
such  a  contract  was  not  within  the  statute. 

The  present  case  is  clearly  distinguishable  from 
Bcg/dettr.  Drwnmond^  where  upon  the  fiice  of  the  agree- 
ment it  appeared  that  the  contract  was  not  to  be  exe- 
cuted within  a  year. 

Pabk  J.  The  contract  arises  on  an  engagement  that 
in  case  of  forbearance  a  certain  sum  should  be  paid  by 
the  executor  of  the  party,  in  which  there  is  nothing  to 
shew  that  the  contract  is  not  to  be  performed  within  a 
year.  The  thing  rests  on  contingency,  and  clearly  may 
be  performed  within  a  year.  I  ag^ee  with  my  Lord  Chief 
Justice,  that,  in  order  to  bring  the  contract  within  the 
statute,  it  ought  to  be  expressly  stipulated  not  to  be 
performed  within  a  year. 

It  is  true  Lord  HoU  thought  otherwise;  but  all  the 
ether  Judges  of  Westminster  Hall  concur  in  the  con- 
stnicdon  now  put  on  the  statute.  In  Peter  v.  Comp- 
ian{b\  it  is  laid  down  that,  ^*  Where  the  agreement  is 

[a)  29  Car.  a.  c.  3.  j.4«  (^)  Skin.  353. 

to 
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1826.  to  be  performed  upon  a  contingent,  and  it  does  not 
appear  within  the  agreement  that  it  b  to  be  performed 
after  the  year,  there  a  note  in  writing  is  not  necessary, 
for  the  ccHitingent  might  happen  within  the  year ;  but 
where  it  appears  by  the  whole  tenour  of  the  agreement 
that  it  is  to  be  performed  after  the  year,  there  a  note 
is  necessary;  otherwise  not.''  Here  is  the  express 
distinction,  that  the  postponement  beyond  the  year 
ought  to  appear  on  the  face  of  the  contract  in  order  to 
bring  it  within  the  statute.  Wilmot  3.  agrees  with  the 
case  in  SdUceld^  and  says  the  statute  only  applies  to  cases 
where  by  express  provision  the  contract  is  not  to  be 
performed  within  the  year.  In  Fenton  v.  Emblers^  Lord 
Mansfield  was  of  the  same  opinion,  and  denied  the 
authority  of  the  case  cited  from  the  Exchequer. 

BuRROUGH  J.  The  question  has  long  since  been  set 
at  rest,  and  I  hope  it  will  not  be  again  disturbed. 

Gaselee  J.  If  we  had  for  the  first  time  been  called 
on  to  put  a  construction  on  the  statute,  I  am  not  pre- 
pared to  say  I  should  coincide  in  the  decision  we  now 
pronounce.  The  policy  of  the  act  is  to  prevent  perjury 
with  respect  to  contracts  entered  into  at  a  distant  in- 
terval of  time.  In  order  to  attain  that  object,  it  ought 
to  appear  on  the  face  of  the  contract  that  it  will  be  per- 
formed within  the  year,  because  there  is  no  contract 
which  may  not  by  accident  be  delayed  beyond  the  year. 
But  as  the  Courts  have  always  agreed  in  a  different 
construction,  it  would  be  too  much  now  to  introduce  a 
new  one ;  I  therefore  agree  with  the  rest  of  the  Court, 
that  this  rule  must  be 

Discharged,  (a) 

(a)  Sec  Gilbert  v.  Sykes^  l(>EasU  154. 
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D£AN  and  Another,   Assignees  of  Prince,  a     ^^ov.%s• 
Bankrupt,  v,  M*Ghie  and  Another. 

^SSUMPSIT  against  the  Defendants  as  brokers  em-  By  the  mort- 

ployed  by  Prince  to  collect  sums  of  money  due  to  ^^^  ?^  *  •^*P» 

him.     Breach;  the  not  rendering  to  him  or  his  as-  freight  passes 

signees  a  true  and  just  account  of  the  monies  collected  to  the  mort- 

bythem.  ^T^T 

''  withstanding 

There  were  also  counts  for  money  had  and  received  6G.4.  r»zxo» 

to  the  use  of  Prince,  and  to  the  use  of  the  Plaintiffs  as  ''^^'*  "^^^^ 

enacts  that  the 
assignees,  and  on  accounts  stated  with  Prince  and  with  mortgagee 

Plaintiflfs  as  assignees.     Plea,  general  issue,  with  notice  »^a^  »<>'  ^ 
Ofset-off.  deemedowner, 

except  for  the 
At  the  trial  before  Best  C.  J.,  London  sittings  after  purpose  of 

Trinitj^  term  last,  the  facts  were  as  follow :  making  a 

transfer* 

In  Naoemher  1825,  Prince,  the  owner  of  the  ship  Rosa- 
lind, being  already  indebted  to  R.  L*  Chance,  borrowed 
4000/.  more  of  him,  and  by  way  of  security  transferred 
to  him  by  bill  of  sale  the  ship  Rosalind,  then  on  her 
Yoyage  home  from  Honduras,  and  certain  policies  of  in- 
surance effected  upon  her.  The  habendum  was,  to 
'*  have  and  to  hold  the  said  ship  or  vessel  and  policies 
thereby  assigned  unto  and  by  the  said  R.  L.  Chance, 
his  executors,  administrators,  and  assigns,  subject"  to  a 
proviso  for  redemption  on  payment  of  8000/.  with  in- 
terest on  the  16th  of  January  1826.  If  failure  were 
made  in  the  payment.  Chance  was  authorized  to  sell  the 
vessel  under  a  power  of  sale? 

Tlie  money  not  having  been  paid,  a  captain  employed 
by  Chalice,  on  the  26th  oi  January  1826,  took  possession 
of  the  vessel  on  her  return  home,  about  seven  miles 
below  Gravesendi  and  his  brokers  gave  notice  to  the 

parties 
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1S£6.       parties  who  bad  goods  on  board,  and  claimed  the  freight 
^^  ^""^     from  them. 


Chance  haying  put  up  the  ship  for  sale,  and  the  sea- 
men being  clamorous  for  theur  wages,  the  defendants 
paid  the  portage  bill,  amounting  to  520/.,  and  including 
the  seamen's  wages,  by  a  draft  obtained  from  Chance  for 
^*  that  purpose;  and  Chance  then  sold  the  ship  under  the 

power  of  sale,  to  cover  his  claim  against  Prince,  whidi 
amounted  to  7246/. 

Prince  was  declared  a  bankrupt  Feb.  4.  1826,  and  ii) 
March,  Chance  claimed  of  the  Defendants  the  520/.  which 
he  had  advanced  for  the  portage  bill. 

The  Defendants,  who  had  received  about  250/.  of  the 
freight,  being  then  indemnified  by  Chance,  refused  to 
pay  it  over  to  the  Plaintifl&. 

Upon  this  state  of  facts,  the  Plaintiffs  were  nonsuited* 

Sosanquet  Seijt  on  a  former  day  obtained  a  rule  nisi 
to  set  aside  this  nonsuit,  on  the  ground  that  by  the  bi!I 
of  sale  the  ship  only  passed  to  Chance  the  mortgagee, 
and  not  the  freight  $  that  under  the  4  G.  4.  c.4I.  5«49. 
and  6G.4.  f.  110.  5.45.,  the  mortgagee  was  declared 
not  to  be  owner  except  for  the  purpose  of  making  it 
transfer,  and  thereby  was  precluded  from  any  claim  to 
freight ;  that  the  seamen  could  only  enforce  their  claim 
to  wages,  on  the  ship,  and  not  on  the  freight;  and  that 
the  Defendants  had  paid  the  wages  without  authority. 

Wilde  and  Adams  Serjts.  now  showed  cause.  At  the 
time  the  freight  was  payable,  Prince  was  neither  legal 
nor  equitable  owner  of  the  ^  ship.  Chance  having  taken 
possession  before  she  arrived  in  dock;  and  if  Prrrt^:)?  was 
not  owner,  the  Plaintiffs  can  have  no  claim  for  the  freight. 
A  conveyance  of  the  ship  is  a  conveyance  of  the  freight 
g  also.  But,  at  all  events,  they  cannot  claim  more  than 
Prince  would  have*  received  had  he  continued  owner, 

and 
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and  Prince  could  not  have  obtained  the  freight  without 
paying  the  seamen.  The  captdn  might  have  pleaded 
payment  of  the  portage  bUl  as  a  set-off  to  any  action 
against  him ;  and  if  the  cq>tain  might  set  it  o%  ifortiori^ 
the  owner  might,  where  it  was  actually  paid  by  him.  So 
if  the  Plaintiffi  themselves  had  taken  possession,  they 
most  have  paid  the  seamen  before  the  goods  could  have 
been  landed  and  the  freight  obtained ;  and  as  this,  is  in 
eflkct  an  action  for  money  had  and  received,  the  Plain- 
tifl&  can  only  recover  according  to  good  conscience. 
As  to  the  objection  that  under  the  stat  6G.^.  £:.  110. 
the  mortgagee  did  not  become  owner,  the  statute  was 
passed  for  the  benefit  of  the  mortgagee,  to  exempt  him 
from  the  responsibility  of  an  owner  where  he  has  not 
actual  possession  of  the  ship ;  but  it  never  was  designed 
to  iqpply  to  a  mortgagee  in  possession,  or  to  take  from 
him  any  portion  of  his  security ;  and  his  right  to  the 
fi^ht  under  the  transfer  by  bill  of  sale  remains  as 
before  the  statute:  but  before  the  statute,  where  M. 
assifpied  a  ship  to  H.  and  charter-party  to  A.y  and 
freight  was  paid  to  H^  M.  was  held  a  trustee  for  H. 
Morrison  v.  Parsons*  (a)  The  same  principle  was  acted 
on  in  Splidt  v.  Bowles  (i),  where  it  was  holden  that  on 
the  owner  of  a  ship  becoming  bankrupt,  the  freight  goes 
to  his  assignees,  although  the  bankrupt  may  have  dis- 
posed of  the  ship  by  bill  of  sale. 


IS2£. 


^.  Bosanquet  and  Tadify  Seijts.,  in  support  of  the  rule, 
maintained  that  by  the  deed  of  transfer  the  ship  only 
was  assigned  to  Chance,  and  not  the  freight;  that  being 
mortgage  he  was  not  owner,  according  to  the  express 
provision   of  6G.4.  c.  110.  s.4t5.(c);  that  unless  he 


were 


(a)  2  Taunt*  407. 
c)  By  wluch  it  la  enacted, 


**  That  when  any  tnmsfer  of  any 
ship  or  vessely  or  of  any  share  or 
tharee  thereof,  shall  be  made  only 
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1826.  were  registered  owner,  be  could  incur  no  liability,  and 
could  make  no  claim.  Even  his  taking  possession  could 
not  assist  bim  unless  be  were  registered. 

As  mortgagee,  be  bad  no  power  except  to  make  a 
transfer  of  tbe  ship;  and  as  be  found  a  difficulty  in 
effecting  that  while  tbe  seamen  were  unpaid,  the  charge 
for  these  wages  might  fall  on  the  ship,  but  could  not  fall 
on  the  freight.  The  ship  alone  could  have  been  libelled 
for  the  wages.  Case  of  Madonna  iyidra.{a)  The 
wages,  indeed,  were  paid  before  the  freight  was  re- 
ceived, against  which  Chance  having  no  claim,  could 
set  off  nothing.  The  money  he  advanced  he  could  ouly 
daim  against  tbe  ship  in  addition  to  the  other  debt,  and 
deduct  it  out  of  the  proceeds  of  the  transfer.  The  De- 
fendants could  not  be  said  to  have  paid  it  as  agents  of 
PrincCf  because  they  paid  it  without  his  knowledge  or 
authority. 

BuRROUGH  J.  {b)  Chance^  the  mortgagee,  having 
taken  possession  of  the  ship,  was  liable  to  pay  the  sea- 

as  a  security  for  the  payment  of  a  persons   to  whom  such  transfer 

debt  or  debt8>  either  by  way  of  shall  be  made*  or  any  other  per- 

mortgage  or  of  assignmenty  to  a  son  or  persons  claiming  under  him 

trustee  or  trustees,  for  the  purpose  or  them  as  mortgagee  or  mort- 

of  selling  the  fame*  for  the  payment  gagees»  or  a  trustee  or  trustees 

of  any  debt  or  debts,  then  and  in  only,  shall  not  by  reason  thereof 

every  such  case*  the  collector  and  be  deemed  to  be  the  owner  or 

comptroller  of  the  port  where  the  owners  of  such  ship  or  vessel,  any 

ship  or  vessel  is  registered,  shall,  more  than  if  such  transfer  had 

in  the  entry  in  the  b€x>k  of  regis*  been  made,  except  so  far  as  may 

try,  and  also  in  the  indorsement  be  necessary  for  the  purpose  of 

on  the  certificate  of  registry,  in  rendering  the  ship  or  vessel,  share 

manner     hereinbefore     directed,  or  shares  so  transferred,  available, 

■tate  and  express  that  such  trans-  by  sale  or  otherwise,  for  the  pay- 

fer  was  made  only  as  a  security  ment  of  the  debt  or  debts  for^e- 

for  the  payment   of  a  debt  or  curing  the  payment  of  which  such 

debts,  or  by  way  of  mortgage,  or  transfer  shall  have  been  made." 
to  that  effect :   and  the  person  or 

(tf)  Dodjoths^.  (&)  Park  J.  was  gone  to  Chambers. 

^sien's 
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men's  wages,  and  he  might  act  either  in  his  own  right 
or  as  agent  of  Prince.  As  agent  of  Prince^  he  was 
entitled  to  authorize  the  Defendants  to  receive  the 
freight:  having  thus  the  freight  in  his  hands,  it  would 
be  most  unjust  if  he  were  not  allowed  to  deduct  from  it 
the  charges  be  had  incurred  for  portage. 

Gaselee  J.  I  think  the  nonsuit  in  this  case  was 
proper.  The  statute  6  G.  4.  c.  110.  was  passed  for  the 
benefit  of  the  mortgagee,  and  not  to  deprive  him  of  any 
means  of  indemnity  against  loss. 

.  Here  the  mortgagee  upon  taking  possession  pays 
money  that  the  mortgagor  ought  to  have  paid,  and 
increases  his  debt  by  the  amount  of  that  payment;  and 
if  he  received  money  which  the  mortgagor  had  a  title 
to  receive,  he  might  fairly  deduct  the  payment  from  the 
receipt;  But  the  cases  all  show  that  the  mortgagee  of 
the  ship  has  a  right  to  the  freight. 

Best  C.  J.  I  did  sot  reserve  the  point,  because  the 
case  seemed  so  plain.  Cliance  having  got  into  pos- 
session, authorized  the  Defendants  to  receive  the  freight : 
whether  entitled  tojt  or  not,  they,  as  his  agents,  would 
have  been  able  to  detain  the  cargo  till  the  freight  was 
paid;  and  having  received  the  freight,  they  were  entitled 
to  deduct  from  it  t^e  charges,  without  incurring  which 
the  freight  could  not  have  b^n  earned.  The  action  for 
ujoney  had  and  received  is  an  equitable  action,  and  the 
Defendants  may  fairly  deduct  from  any  demand  against 
them,  payments  which  the  Plaintiffs  must  have  made  if 
they  stand  in  the  situation  of  the  owner.  This  would 
baye  been  a  complete  defence  without  considering  the 
effect  of  the  statute  6  6.4.  c.  110.;  but  the  object  of 
that  statute  was  to  cbnfer  a  benefit  on  mortgagees,  by 
exempting  them  from  charges  and  responsibilities  to 
which  tbey  were  before  liable.    It  does  not,  however. 

Vol.  IV,  E  prevent 
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prevent  them  from  becoming  legal  owners,  or  apply  to 
cases  in  which  the  mortgagee  has  reduced  the  ship  into 
possession.  There  is,  indeed,  an  express  proviso  enabling 
him  to  take  possession  for  the  purpose  of  sale  or  other'- 
wise ;  that  is,  for  the  ^purpose  of  discharging  the  debt 
due  to  him,  to  which  the  charges  incurred  in  conse- 
quence of  taking  possession  make  an  addition. 

The  case  of  SjyIidI  v.  Bowles  only  decided  that  the 
transferee  could  not  sue  for  freight  on  a  contract  entered 
into  with  the  transferor,  which  is  very  different  from  a 
case  in  which  the  transferee  or  his  agent  receives  the 
freight,  and  deducts  from  it  charges  which  the  trans- 
feror must  have  satisfied  if  he  had  remained  in  pos- 
session. There,  too,  the  freight  was  due  at  the  time 
the  transferee  took  possession ;  here  it  did  not  accrue 
till  afterwards,  when  the  ship  arrived  in  the  dock ;  and 
it  is  decided  by  Morrison  v.  Satmders  that  the  right  to 
growing  freight  passes  with  the  ship.  At  alt  events,  in 
an  action  like  the  present  the  Defendants  were  entided 
to  deduct  from  what  they  had  received,  charges  which 
the  PlaintiiK  must  have  sustained  if  they  had  retained 
possession  of  the  vessel.  The  rule,  therefore,  which 
has  been  obtained  for  setting  aside  the  nonsuit  must  be 

Discharged. 


Nov.  a8. 


Wade  and  Wife  v.  Wade. 


''PHE  process  was  at  the  suit  of  Plaintiff  and  his  wife. 
The  affidavit  to  hold  to  bail  stated  the. Defendant 
to  be  indebted  to  the  Plaintiff  for  money  had  and  re- 
ceived to  the  use  of  Plaintiff's  wife. 


Wilde 


Affidavit  to 

hold  to  bill  I 

that  the  De- 
fendant was 

indebted  to 

the  PlaintifT 

for  money  received  to  the  use  of  his  wife. 

The  process  was  at  the  suit  of  husband  and  wife : 
Held,  that  the  affidavit  was  insufficient. 
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H^Ude  Seijt.  having  obtained  a  rule  nisi  to  cancel  tlie  182^6. 

bailJxmd,  on  the  ground  that  the  affidavit  did  not  dis-  _.^  ' 

close  whether  the  money  had  been  received  before  or  ^. 

after  marriage.  Wade, 

Toddy  Seijt)  who  showed  cause,  argued  that  it  was 
immaterial  whether  the  money  were  received  before  or 
after  marriage.  If  it  were  received  after  the  marriage, 
the  husband  was  entitled  to  sue  alone;  if  before,  he 
miglit  either  join  his  wife  in  the  action  or  sue  alone. 
CSmi*  Dig.  Baron  and  Feme* 

Best  C.  J.  I  tliink  the  affidavit  insufficient  The 
Plaintiff  swears  the  Defendant  is  indebted  to  him ;  but 
if  the  money  were  received  before  marriage  the  De- 
fendant is  indebted  to  him  and  his  wife ;  and  the  affidavit 
does  not  disclose  when  the  money  was  received. 

There  is  also  a  variance  between  the  affidavit  and 
process ;  the  process  is  at  the  suit  of  husband  and  wife, 
while  the  affidavit  states  the  debt  to  be  due  to  the 
husband  alone. 

The  rest  of  the  Cour^  concurring,  the  rule  was  made 

Absolute. 


RULE  OF  COURT. 

General  Rule  as  to  inserting  the  Names  and  Ad- 
ditions of  Bail  in  Notices  of  justifying  the  same  Bail 
as  have  been  already  put  in,  or  adding  other  Bail 
thereto. 

Whereas  great  inconvenience  hath  arisen,  and  danger 
to  parties  plaintiffs  may  arise,  by  the  non-insertion,  in 
the  notice  of  justifying  the  same  bail  as  were  put  in,  or 

E  2  of 
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1826.  of  bail  intended  to  be  added  to  the  original  bail,  the 
^'-'  names  and  descriptions  of  the  bail  intended  to  justify, 
this  Court  doth  order,  that  from  and  after  the  last  day 
of  this  present  Michaelmas  term,  in  every  case  wherein 
the  same  bail  as  have  been  already  put  in,  or  v^herein 
other  bail  are  intended  to  be  added  to  the  original  bail 
put  in,  the  names  and  descriptions  or  name  and  de* 
scrfption  of  such  same  original  bail  intended  to  justify, 
or  added  bail  to  be  put  in  and  justify,  shall  be  insertec 
in  every  notice  of  such  same  or  added  bail  to  be  justified, 
or  to  be  put  in  and  justified  pursuant  to  such  notice ; 
and  that  in  default  thereof  in  either  of  the  cases  afore- 
said, no  rule  for  the  allov^ance  of  such  same  or  added 
bail  shall  be  drawn  up. 


END   OV   MICHAELMAS  TERM. 
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In  the  Seventh  and  Eighth  Years  of  the  Reign  of 
George  IV. 


Tatlor  v.  Cohen.  Jm;  %9. 

HTHE  Defendant  and  several  others,  creditors  of  one  Several  cre- 

MosSf  a  bankrupt,  having  reason  to  apprehend  some  ^'^^JL^ 

mal-practice,  held  a  meeting,  and  came  to  the  following,  agreed  to  con- 

among  other  resolutions :  tribute  m  the 

**  That  the  gentlemen  present  having  reason  to  sup-  ^j^^  expcnce  of 

pose  that  fraudulent  demands  have  been  and  will  be  en-  watching  the 

deavoured  to  be  made  upon  the  estate,  —  resolved,  P^^"~^ 

committion  i 
by  the  usual  voay  was  meanty  that  each  creditor  should  contribute  to  the  ezpence 
in  proportion  to  the  amount  of  his  claim.     An  attorney  employed  by  aU,  having 
toed  one  of  them  for  the  amount  of  his  contribution :  Held,  that  another  who  had 
^  aid  his  share,  was  a  competent  witness  to  prove  the  Defendant's  agreement. 

E  3  «  That 


Taylor 
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1827.  *^  That  it  is  necessary  by  every  means  to  endeavour 

to  prevent  th^  same: 

"  That  the  expences  of  the  above  be  borne  by  the 

CoHSR.       creditors  present,  or  such  as  may  hereafter  come  into 

these  measures,  in  the  usual  ways  but  that  any  creditor 

be  allowed  to  come  in  after  the  meeting  of  to-morrow 

under  the  commission." 

The  resolutions  were  signed  by  all  the  creditors  pre* 
sent,  except  the  Defendant,  who  agreed  to  them,  but 
refused  to  sign  when  called  on  to  do  so,  on  the  ground 
that  it  was  the  sabbath ;  he  being  a  Jew ;  but  of  this  cir- 
cumstance the  other  creditors  received  no  notice. 

The  PlaintiiF  having  acted  for  the  creditors  under 
these  resolutions,    received   from   each   a   part  of  the 
amount  o(  the  bill,  in  proportion  to  their  respective, 
debts. 

The  Defendant's  proportion  was  24/.  45.;  but  he  hav- 
ing refused  to  pay,  on  the  ground  that  he  had  never 
signed  the  resolution,  this  action  was  brought  to  compel 
him. 

At  the  trial  before  Gaselee  J.,  London  sittings  after 
Trinity  term  last,  one  of  the  creditors  who  had  paid 
his  proportion  of  the  bill  was  calltsd  to  prove  the  De^ 
fendant's  having  agreed  to  the  resolutions,  and  also  to 
explain  what  was  meant  by  paying  "  in  the  usual  iDoy," 
which  be  said  was  for  each  creditor  to  pay  a  part  of  the 
amount  of  the  bill,  in  proportion  to  the  amount  of  his 
claim  against  the  bankrupt. 

The  testimony  of  this  witness  was  objected  to,  on 
the  ground  that  he  had  an  interest  in  the  event  of  the 
cause,  inasmuch  as  the  proportion  he  would  have  to  pay 
of  the  PlaintifPs  bill  would  be  larger  if  he  failed  to 
establish  the  Defendant's  liability. 

The  witness  having  been  admitted,  subject  to  the 
opimon  of  this  Court  on  his  competency,  and  a  verdict 
having  been  found  for  the  Plaintiff, 

Vaughan 
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VoMighan  Serjt.  obtained  a  rule  nisi  tor  a  new  trials  on 
the  abore  objection,  relyiii^^n  Bnmn  v.  Broom  {a\ 
where  one  of  two  defendants  having  suffered  judgment 
by  default^  was  not  permitted  to  be  a  witness  to  charge 
the  other  defendant. 


Wilde  Seijti  now  shewed  cause.  In  cases  circum^ 
stanced  like  the  present,  the  creditors  who  employ  an 
attorney  are  not  joint  contractors  to  pay  the  whole  of 
his  bill,  but  each  in  effect  makes  a  several  engagement 
for  his  own  proportion.  The  witness,  therefore,  was  in 
nowise  liable  to  pay  the  Defendant's  proportion,  even  if 
the  Plaintiff  had  failed  to  establish  bis  case.  Even  if 
the  witness  be  'deemed  a  joint  contractor,  the  verdict  in 
diis  cause  would  be  no  evidence  for  him  in  case  the 
Defendant  should  sue  him  for  contribution ;  which  dis-» 
tingaishes  the  case  from  Bratsm  v.  Broism^  where  the 
witness  rejected  on  the  score  of  interest  was  himself  a 
defendant,  and  would  have  succeeded  in  obtaining  con- 
tribution by  the  evidence  with  which  it  was  sought  to 
cbai*ge  the  other  defendant  Hudson  v.  Bobinsoti  {b)  is 
in  point  to  shew  that  the  witness  was  competent.  There, 
in  assumpsit  against  one  of  several  partners  who  pleaded 
in  abatement  that  the  others  ought  to  have  been  joined, 
one  of  the  others  was  admitted  ns  a  witness  to  shew 
ibat  the  defendant  had  contracted  individually,  but  had 
used  the  partnership  style  in  fraud  of  the  partners. 

The  same  point  was  determined  in  CossAam  v.  Gold" 

The  Plaintiff  in  the  present  case  having  received  from 
the  witness  the  amount  of  his  demand,  could  not  after- 
wards turn  round  and  require  a  fiirther  contribution, 
espedally  when  acting  for  all  the  creditors  he  omitted  to 
give  notice  of  the  Defendant's  refusal  to  sign  the  agree* 

(a)  4  Tawtt.  75a.     (S)  aM.^S. 475-     (0  »  Stark.  N.  P. C 414* 
E  4  ment. 
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1827.  ment.  By  his  acceptanc^of  the  witness's  proportion, 
he .  impliedly  released  mm  from  any  further  claim* 
Where  several  underwriter  defend  an  action  by  one 
attorney,  each  stands  on  his  own  responsibili^,  and  is 
not  liable  beyond  his  own  share  of  the  expence. 

Vatican.  Even  admitting  that  the  witness  was  not 
a  joint  contractor  with  the  Defendant,  yet,  by  involving 
him  in  the  same  charge,  he  reduces  the  demand  against 
himself  and  the  other  creditors:  he  was  therefore  in- 
terested, and  ought  to  have  been  rejected. 

Best  C.  J.  I  think  the  witness  was  properly  re* 
ceived  in  this  case,  because  the  plaintiff  had  no  demand 
against  him.  The  question  turns  on  the  language  of  the 
resolution,  ^<  That  the  ekpence  be  borne  by  the  cre- 
ditors present,  or  such  as  may  hereafter  come  into  these 
measures,  in  the  usual  *wayJ*  As  the  resolution  does  not 
explain  what  is  meant  by  the  usual  way,  we  roust  resort 
to  the  parol  evidence  for  the  meaning  of  the  expression ; 
and  we  find  that  it  is  for  each  creditor  to  pay  a  part  of 
the  amount  of  the  bill,  in  proportion  to  the  amount  of 
his  claim  against  tlie  bankrupt.  On  entering  into  such 
an  undertaking,  each  of  the  creditors  does  not  become 
responsible  for  the  solvency  of  the  others ;  for  if  so,  few 
would  attend  the  meeting:  it  was  clearly  the  under- 
standing of  all  parties,  that  each  of  them  should  become 
responsible  for  his  own  proportion  of  the  expence. 
The  witness,  therefore,  had  no  interest ;  he  was  liable 
only  for  his  own  share,  and  that  the  Plaintiff  had  re- 
ceived. The  case  is  tlearly  distinguishable  from  that  of 
Brown  v.  Brown,  in  which  the  witness  was  a  joint  con- 
tractor. 


Park  J.     The  witness  in  the  present  case  was  not  a 

joint  contractor,  nor  in  any  way  answerable  for  the  De- 

- ' ' '  fendant's 
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fendant's  share.     The  creditors  agree  to  contribute  to        1827. 
the  expence  of  the  proceeding,  according  to  the  pro-     \r^  '^ 
portion  of  their  respective  debts ;   and  it  would  be  hard  ^, 

if  the  witness  should,  in  respect  of  his  small  debt,  be  Cohkw. 
responsible  to  the  same  extent  as  the  Defendant  in  re- 
spect of  his  larger  claim.  In  actions  upon  policies  of 
insarance,  where  several  underwriters  subscribe  for  dif- 
ferent sums,  they  commonly  join  in  contributing  to  the 
expence  of  the  defence ;  but  if  one  of  them  should  prove 
insolvent,  the  attorney  does  not  come  on  the  others  for 
his  share.  In  the  present  case  each  of  the  creditors  was 
responsible  for  himself  only. 

Burro  UGH  J.  The  parol  evidence  was  received  in 
this  case,  not  to  contradict,  but  to  explain  the  written 
document ;  and  when  admitted,  it  turns  out  that  paying 
in  the  usual  way  means  that  each  creditor  shall  be  re- 
sponsible for  his  own  share  of  the  expence  only  ;  so  that 
the  witness,  having  paid  his  share,  had  no  longer  any 
interest,  and  was  clearly  competent 


Gaselee  J.  concurring,  the  rule  was 


Discharged. 


BiRE  r.   MOREAU.  Jan.  31. 

TN  Jitb/  a  verdict  in  this  cause  was  given  for  the  De-  Verdict  for 

fendant.     In  August  a  commission  of  bankrupt  was  ^ejcndant  m 

issued  against  the  PlaintiflF.    In  Michaelmas  term  the  niission  of 

Plaintiff  obtained  his  certificate.    In  the  same  term,  but  bankrupt 

agaiim  Plain- 
tiff  in  August ;  judgment  against  himy  and  certificate  under  the  commiwioni  for  him, 
in  MUbaelmas  term  ensuing :  Held}  that  he  was  liable  to  an  execution  for  costs, 
notwithstanding  6  G.  4*  f«  26.  j.  56. 

snb- 
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subsequently  to  his  obtaining  the  certtficate»  judgment 
was  signed  for  the  Defendant,  and  costs  taxed,  and 
shortly  afterwards  execution  issued  for  the  costs. 

Taddjif  Serjt.  obtained  a  rule  nisi  to  set  aside  this  exe- 
cution, on  the  ground  that  the  demand  for  the  costs 
might  have  been  proved  under  the  commission,  and  was 
therefore  barred  by  the  certificate. 

Upon  the  verdict  being  given,  the  Defendant's  costs 
were  a  debt  depending  on  a  contingency  (namely,  the 
contingency  of  a  motion  for  a  new  trial  being  made  and 
refused),  and  as  such  might  have  been  valued  and  proved 
under  6  G.  ^.  c.  16.  s.56.;  that  section  having  in  effect 
prescribed  a  different  rule  from  the  rule  laid  down  in 
Walker  v.  Barnes  (a)  and  Scott  v.  Ambrose,  {b) 


Vaughan  Serjt.  shewed  cause.  The  fifty^sixth  section 
of  6  6.  4.  c.  16.  applies  only  where  the  bankrupt  has 
**  contracted  any  debt  payable  on  a  contingency. "  (c)  The 


e 


5  Taunt.  778. 

(e)  6  6*.  4.  r.  x6.  J.  56.  And 
be  it  enacted)  that  if  any  bank- 
rupt shall)  before  the  issuing  of 
the  commifsioDi  have  contracted 
any  debt  payable  upoa  a  contin- 
gency which  shall  not  have  hap- 
pened before  the  issuing  of  such 
commissiony  the  person  with 
whom  such  debt  has  been  con- 
tracted may,  if  he  think  fiti  ap- 
ply to  the  commssioners  to  set  a 
value  upon  such  debt;  and  the 
commissioners  are  hereby  required 
to  ascertain  the  value  thereof,  and 
to  admit  such  penon  to  prove  the 
amount  so  ascertainedi  and  to  re- 
ceive dividends  thereon ;  or  if 
such  value  shall  not  be  so  ascen- 
tain^d  before  the  contingency 
shall  have  happened^  then  such 
person  may,  after  such  contin- 
gency  shall  have  happened,  prove 
in  fiespect  of  such  debt,  and  re- 


ceive his  dividend  with  the  other 
creditors,  not  disturbing  any  for- 
mer dividends;  provided  such' 
person  had  not,  when  such  debt 
was  contracted,  notice  of  any  act 
of  bankruptcy  by  such  bankrupt 
committed. 

Sect,  s^'  And  be  it  enacted, 
that  if  any  plaintiflf  in  any  action 
at  law  or  suit  in  equity,  or  peti- 
tion in  bankruptcy  or  lunacy,  shill 
have  obtained  any  judgment,  de* 
creei  or  order  against  any  penon 
who  shall  hereafter  become  bank- 
rupt, for  any  debt  or  demand  in 
respect  of  which  such  platntifTor 
petitioner  shaU  prove  under  the 
commission,  such  plaintiff  or  pe- 
titioner shall  also  be  entiUed  to 
prove  for  the  costs  which  he  shall 
have  incurred  in  obtaining  the 
same,  although  such  coats  shall 
not  have  been  taxed  at  the  time 
of  the  bankruptcy. 

costs 
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oofti  for  which  this  execution  was  issued  are  not  a  debt        1827. 
contracted,  but  a  payment  to  which  the  bankrupt  has 
become  liable  in  invitum/  and  section  58.  applies  only 
to  the  Plaintiff^*s  costs.     The  statute,  therefore,  not  sp^ 
plying  to  the  Defendant,-  the  case  falls  within  the  rule  . 
in  Walker  ▼.  Barnes* 

Taddjf  Serjt.  Upon  the  verdict  being  given,  the  costs 
were  an  inchoate  debt,  for  which,  after  judgment,  the 
Defendant  might  have  sued.  He  was  entitled,  there- 
fore, to  have  it  valued  under  the  commission,  like 
any  other  contingent  debt,  and  could  not  resort  to  an 
executfoiL 

Best  C.  J.  Although  this  is  a  hard  case  I  think  the 
act  does  not  apply.  The  costs  for  which  the  Plaintiff  is 
liable  are  not  a  debt  contracted  within  the  meaning  of  the 
fi%-sixth  section.  If  upon  verdict,  the  costs,  as  it  has 
been  argued,  become  an  inchoate  debt,  the  fifty-^sixth 
section  would  have  been  altogether  unnecessary. 

Park  J.  It  has  been  admitted  that,  but  for  the 
6  G.  4«,  this  is  a  clear  case,  according  to  the  decision  in 
Walker  v.  Barnes.  But  the  6  0. 4.  has  not  made  any 
alteration.  I  cannot  say  that  the  costs  for  which  the 
Defendant  has  obtained  judgment  are  a  debt  contracted 
by  the  Plaintiff.  There  is  no  contract  between  the 
parties  in  respect  of  these  costs.  The  fifty-eighth  section 
provides  only  for  costs  obtained  by  the  plaintiff,  and 
entirely  omits  any  mention  of  a  defendants 

BuRROUGH  J.  These  costs  do  not  arise  out  of  any 
contract  on  a  contingency.  Such,  for  instance,  as  a 
policy  of  insurance.  A  loss  occurring  after  the  bank- 
mptcy,  in  respect  of  such  a  contract,  might  perhaps  be 
proveable  under  the  commission.    But  neither  on  the 

spirit 
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1827. 


spirit  or  the  words  of  the  act  can  the  Plainti£f  be  ex- 
empted from  the  present  claim. 


Gaselee  J.  concurred)  and  the  rule  was 


Discharged. 


Jan^^i* 


MoRRisox  V.  MusPRATT  and  Others, 


A  femaley 
upon  whose 
life  it  wai  pro- 
posed to  efiect 
an  insurance, 
was  represent- 
ed to  the  in- 
surers in  De- 
cember iZ%% 
by  jf,f  a  me- 
dical nun,  as 


TTHIS  was  an  action  on  a  policy  of  insurance,  executed 

by  the  Defendants  on  the  life  of  a  Mrs.  Elgie. 

At  the  trial  before  AbboU  C.  J.,  Lincoln  Summer 

assizes  1826,  it  appeared  that  for  some  years  previous 

to  December  1822  TArs.  Elgie  had  been  in  a  delicate  state 

of  health,   exhibiting,  particularly  in  the  year   1821, 

symptoms  which  were  thought  to  be  phthisical;  and 

having  been  in  October  1822  twice  alarmingly  ill,  in 

enjoying  or^-   December  1822  Mr.  Boot,  a  medical  practitioner,  who 
nanly  a  good  ^  ^  r  ' 

suteof  health:  resided  some  miles  off,  and  was  not  then  in  attendance 

upon  her,  but  who  had  known  her  for  many  years,  was 

sent  for  to  examine  her,  with  a  view  to  the  present 

insurance:  he  examined  particularly  the  state  of  her 

lungs  and  liver,  and  finding  them,  as  he  thought,  sound, 

certified  to  the  Defendants  that  the  ordinary  state  of 

in  April i%%y.  h^^  health  was  good.     On  the  19th  of  March  following 
Between 

he  gave  another  certificate  to  the  same  effect,    upon 

which  the  insurance  was  effected  in  April  1823.     Mrs. 

Elgie  died  of  diseased  lungs  in  Apnl  1824. 

ill  with  a  pul- 
monary attacky  and  was  attended  by  jB.,  but  no  disclosure  of  these  circunutances 
was  made  to  the  insurers : 

In  April  1824  she  died  of  pulmonary  disease  : 

Heidi  on  motion  for  a  new  trial,  that  the  jury  ought  to  have  been  called- on  to 
consider  whether  the  illness  in  i8a3>  and  the  atti-ndance  of  ^.9  ought  to  have  been 
disclosed  to  the  insurers,  and  that  it  was  not  sufficient  to  direct  them  generally,  to 
consider  whether  or  not'  tKere  had  been  any  misrepresentation. 

Between 


The  same 
representation 
was  repeated 
by  Jt.  in 
Marebj  And 
the  insurance 
was  effected 


December 
x8ia  and 
March  1813 
she  had  been 
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Between  December  1822  and  the  19th  of  March  182S, 
she  was  attended  by  Mr.  Blandj  a  medical  practitioner 
who  resided  in  her  neighbourhood. 

She  had  a  troublesome  cough,  and  became  much 
emaciated :  her  diet  was  regulated,  with  a  view  to  add 
to.  her  strength  without  increasing  febrile  symptoms 
and  irritfltioif,,  to  which  she  was  then  subject  in  the 
evening;  but  Mr.  Bland  thought  that  disease  of  struc- 
ture had  not  taken  place. 

When  the  insurance  was  effected,  no  communication 
was  made  of  this  illness  or  of  the  attendance  of  Mr. 
Bland. 

The  learned  Chief  Justice  left  it  to  the  Jury  generally 
to  say,  whether  any  misrepresentation  had  been  made 
to  the  Defendants,  but  did  not  expressly  call  on  them 
to  consider  whether  the  illness  in  January  and  February 
1823,  and  the  attendance  of  Mr.  Bland^  ought  to  have 
been  communicated  before  the  insurance  was  effected. 

A  verdict  having  been  found  for  the  Plaintiff, 

Wilde  Seijt.  in  the  last  term  obtained  a  rule  nisi  for 
a  new  trial,  on  the  ground  that  there  had  not  been  so 
lull  a  disclosure  to  the  Defendants  of  Mrs.  Elgie^s  situa- 
tion as  they  were  entitled  to  receive. 

Vaughan  and  Taddy  Serjts.,  who  shewed  cause,  con- 
tended that  all  which  it  was  material  for  the  Defendants 
to  know  was,  the  condition  of  the  life  at  the  time  of  the 
insurance,  and  that  there  was  no  evidence  to  shew  that 
Mrs.  JE^iV  was  not  in  good  health  on  the  19th  of  March 
and  the  23d  of  ApriU  Provided  her  health  was  re- 
established at  the  time  of  the  insurance,  the  knowledge 
of  her  previous  condition  could  be  of  no  importance  to 
ilie  Defendants. 


.1827. 


BomnquH 
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Bosanquet  Serjt.  in  support  of  the  rule^  argued  that 
if  the  Defendants  had  been  made  acquainted  with  the 
previous  illness,  they  might  have  been  deterred  from  the 
insurance  by  the  apprehension  of  a  relapse ;  and  he  cited 
CarUrv.  Boehn{a\  Btffev.  7>#7i^(ft),  and  Fitzherberi 
V*  Mather  {c\  to  shew  that  an  insurance  is  a  contract 
uberrimiB  Jidei^  and  that  it  is  avoided  by  the  suppres- 
sion of  any  circumstance  which  may  assist  the  insurer 
towards  forming  a  correct  judgment. 


Best  C.  J.  Whether  or  not  it  was  material  for  the 
Defendants  to  have  been  made  acquainted  with  the 
fiict  which  has  been  withheld  from  their  knowledge,  is 
a  question  for  the  jury.  It  is  probable,  however,  it 
would  be  esteemed  material,  because  all  insurance  offices 
are  desirous  to  consult  with  the  medical  man  who  has 
been  last  in  attendance  on  the  life  insured. 

I  think,  therefore,  there  should  Jbe  a  new  trial  on 
payment  of  costs,  as  die  attendance  of  Bland  on  Mrs. 
Elgie  was  not  disclosea  to  the  insurers. 

BuRROUGU  J.  Advanta^  ought  not  to  be  taken  bf 
the  omission  of  trifling  circumstances.  But  the  attend- 
ance of  Bland  on  Mrs.  Elgie  ought  to  have  been  brought 
to  the  attention  of  the  jury,  to  decide  whether  or  not 
ft  ought  to  have  been  disclosed  to  the  Defendants. 


Gaseuce  J.  We  do  not  lay  it  down  as  a  rule,  that 
the  omission  to  bring  to  the  consideration  of  the  jury 
any  single  circumstance  shall  in  all  cases  of  this  nature 
afford  a  ground  for  a  new  trial ;  but  if  the  Defendants 
in  the  present  case  had  known  of  the  attendance  of  a 
medical  man  from  January  to  March  before  they  signed 
the  policy,  it  is  probable  they  would  have  paused  or 


(a)  3  Burr.  1905.  {b)  %  Marsh.  47. 


have 
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have  altered  their  terms.     The  jury,  therefore,  ought  1827. 

to  hare  considered  the  materiality  of  that  circumstance,  *^  -  ■*  * 

and  the  Defendants  are  entitled  io  make  the  present  f,, 

rule  MowiiAtT, 

Absolate. 


Evans  v.  Bidoood.  •  Fe6.u 


^^HE  Defendant  was  arrested  in  Devonshire  on  the  Where  the 

23d  Navembei^  182G  on  a  testatum  capias  directed  to  |[jIJ^"i^*onY' 

the  sheriff  of  Z)^iw;i,  dtited  November  6,  1826,  returnable  testatum 

in  eight  days  of  Hilary^  and  reciting  a  capias  to  the  ^^^^  '°*® 

shenff  of  Cambrtageshire  "  at  a  certain  day  now  past,  ^thout  any 

returned  to  our  justices  at  Westminster**  affidavit  filed 

This  writ  was  indorsed,  **  Oath  for  2000/.  Affidavit  ^'»  ]"«'"« ^'^^ 

testatum 

filed  in  Cambridgeshire^  1 7th  November  1826."  ca^wj,  anaffi- 

Apracipe  into  Cambridgeshire  had  been  filed  with  the  ?*^'^,t^'"^ 

filacer  of  the  county  of  Cambridge  on  the  1 7th  November^  issuing  a  pre- 

retumable  in  fifteen  days  of  5f.  Martin.     But  no  original  7iou«  ^^*^ 

bad  been  returned  and  filed  with  the  filacer  for  that  ^^vfewitiV*.' 

coun^,  and  no  affidavit  or  pracipe  had  been  filed  with  Held,  regular, 

the  filacer  of*  the  county  of  Devon,  in  or  as  of  Michaelmas  ^"^^^^^  ^® 

.  rwy*         /«  1    T     .  ^      »    ..      ».  r      testatum  W2» 

term  last.     The  affidavit  into  Cambridgeshire  was  for  not  tested  on 

1545/.  7s.  6d.  due  on  bond,  and  for  650/.  125.  6d.  for  the  quarto  die 

,     ^  post  of  the 

money  lent  Original  5  the 

Upon  an  affidavit  stating  these  facts,  filacer  for 

Cambriiige' 
shire  being 
Bosanquet  Seijt.  moved  for  a  rule  nisi  to  dbcharge  the  the  proper 

Defisndant,  and  set  aside  the  proceedings  on  the  arrest,  officer  to  bsue 

writs  into  De» 
nionsbtre. 
Where  the  demand  is  made  up  of  several  items,  it  is  sufficient  to  indorse  the  total 

«f  tkim  OB  the  writ. 

upon 
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upon  the  Defendant's  filing  common  bail.  He  objected 
that  an  affidavit  on  a  capias  would  not  support  a  second 
writ,  unless  the  second  writ  were  founded  on  the  first ; 
Dorvilley.  Whoorrvmell  {a) ;  that  the  testatum  capias  in  the 
present  instance  was  not  founded  on  the  capias^  because 
it  was  not  tested  on  the  quarto  die  post  of  the  original 
writ.  The  affidavit,  therefore,  was  sworn  before  the 
wrong  officer,  and  was  of  no  avail.  Dalton  v.  Barnes,  (i) 
It  might  not  be  necessary  for  the  Plaintiff  to  issue  an 
original  in  the  first  instance;  but  having  done  so,  and 
founding  his  proceedings  upon  it,  they  could  not  be 
supported  unless  they  were  regular. 

He  also  objected  that  under  the  12  G.  1.  c.  29.  a  plain- 
tiff is  not  to  have  the  benefit  of  an  arrest  unless  the  sum 
or  sums  due  to  him  are  indorsed  on  the  writ,  and  that 
though  it  might  not  be  necessary  in  an  arrest  upon  a 
balance  of  an  account  to  set  out  all  the  items  of  the  ac- 
count, yet  where  the  demand  was  on  a  bond,  and  for 
money  due  on  simple  contract,  the  indorsement  should 
specify  the  amount  of  each. 

A  rule  nisi  was  grai^ted,  against  which 


Wilde  Seijt.  shewed  cause,  and  with  respect  to  the 
first  objection  relied  on  Anderson  v.  Hayman  (c),  where 
the  Defendant  having  been  arrested  upon  a  capias 
directed  to  the  sheriff  of  London^  which  issued  upon  an 
office  copy  of  an  affidavit  of  debt  sworn  before  the  filacer 
for  Devon^  and  no  affidavit  was  made  before  the  filacer 
for  London^  it  was  holden  that  the  proceedings  were  re- 
gular. In  Dalton  v.  Barnes  the  affidavit  was  not  filed 
with  the  proper  officer;  but  the  filacer  for  Cambridge^ 
shire  is  the  proper  officer  for  issuing  writs  into  Devon* 
In  answer  to  the  second  objection  he  cited  Boyd  v« 


(«)  %Bingb.z9'         (*)  iM.l!fS.2zo. 


(c)  8  TatMt.  a4S« 
Durani 


IN  THE  7th  &  8th  Years  of  GEO.  IV. 


65 


1827. 


Dwrand{a\  where  it  was  held  not  necessary  for  the  in] 
stmctions  to  the  filacer  to  contain  a  clause  ac  etiam* 


Bosanquet.     In  the  present  case  no  office  copy  of  the      Bnxxx)D. 
first  affidavit  was  used,  as  in  Anderson  v.  Hayman. 

Best  C.  J.  In  the  Court  of  King's  Bench  latitats 
have  issued  for  ages  without  a  previous  bill  of  Middlesex^ 
on  which  they  are  supposed  to  be  grounded ;  so  in  this 
Court  writs  of  capias  have  always  issued  without  a  pre- 
vious original,  which,  in  case  of  outlawry,  we  allow  to 
be  supplied  at  any  time ;  and  we  should  do  so  here  if  it 
were  necessary,  which,  however,  is  not  the  case.  The 
decisions  in  which  a  second  affidavit  has  been  required,  are 
cases  in  which  the  first  has  not  been  filed  with  the  officer 
who  issued  the  second  writ;  but  here  the  filacer  for 
Cambridgeshire  is  the  officer  who  issued  the  testatum  into 
Devon.  With  regard  to  the  second  objection,  this  is  the 
first  time  it  has  been  taken  since  the  passing  of  the 
statute.  The  language  of  the  act,  however,  enables  the 
party  to  comprise  the  demaind  in  one  amount,  as  well  as 
to  set  out  the  separate  items,  and  the  practice  has  always 
been  conformable  to  this  construction.  If  the  sums 
amount  to  more  than  10/.  the  sheriff  is  bound  to  arrest, 
and  the  amount  may  be  stated  in  one  total. 

Park  J.  In  Dorville  v.  Whoomwell  the  first  capias 
issued  on  an  affidavit  filed  with  a  filacer  of  one  county, 
and  the  second  was  issued  without  any  affidavit  for  the 
filacer  of  the  second  county.  But  here  the  filacer  for 
Cambridgeshire  \9as  the  proper  officer  to  issue  the  testatum 
into  Deoonj  so  that  there  was  no  reason  for  a  second 
affidavit. 

There  is  no  weight  in  the  second  objection.  It  has 
been  the  constant  practice,  and  is  quite  sufficient  under 


VcruVf. 


(a)  %  Tauni.  i6x. 
F 
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the  statute,  to  combine  all  the  items  of  the  demand  m 
one  total  as  the  sum  for  which  the  sheriff  is  to  make  the 
arrest. 

BuRROUGH  J.  The  only  object  of  the  act  was  to  in- 
struct the  sheriff  as  to  the  amount  for  which  he  is  to 
make  the  arrest.  There  is  no  ground  for  the  first 
objection* 

Gaselee  J.  The  first  objection  is  answered  by  the 
fact  that  the  afiidavit  has  been  filed  with  the  proper 
officer.  The  second  objection  cannot  be  supported* 
The  only  object  of  the  indorsement  on  the  writ  is  to 
inform  the  sheriff  of  the  amount  for  which  he  is  to  re- 
quire bail. 

Rule  discharged. 


Feb.s* 


Adamson  X).  Jarvis. 


Where  the 
Haintifl;  an 
auctioneer* 
sold  goods 
under  order 
of  the  De- 
fendant, who 
had  no  right 
to  dispose  of 
them,  and  the 
true  owner 


A  VERDICT  was  entered  for  the  Plaintiff  upon  a 
'  count  which  stated,  that  Defendant  on  the  18th 
o^  April  1817,  to  wit,  at  London^  was  possessed  of 
divers  cattle,  goods,  and  chattels  of  great  value,  to  wit, 
of  the  value  of  llOOZ.,  and  being  so  possessed  thereof, 
afterwards,  to  wit,  on,  &c.  at,  &c.  represented  and 
afiirmed  to  Plaintiff  that  he  Defendant  was  legally 
and  of  right  entitled  to  sell  and  dispose  of  said  cattle. 


afterwards 

recovered  against  the  Plaintiff;  a  declaration  in  case,  which  alleged  that  the  Defendant 
being  possessed  of  the  goods,  represented  to  the  Plaintiff  that  he  was  entitled  to  dis- 
pose of  them ;  that  the  Plaintifif  in  consequence,  at  the  Defendant's  request,  sold  them 
by  auction,  and,  after. deducting  certain  charges  for  his  trouble,  paid  the  residue  of 
the  proceeds  to  the  Defendant ;  that  the  Defendant  deceived  the  Plaintiff  in  this, 
that  he  was  not  at  the  time  of  the  sale  entitled  to  dispose  of  the  goods ;  that  the  true 
owner  afterwards  recovered  the  value  of  the  Plaintiff,  and  that  the  Defendant  refused 
to  reimburse  him :  Held  sufficient  after  verdict. 

goods^ 
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goods,   and   chattels,    and  then  and   there   requested        IS&t* 

Plaintiff  to  put  up  and  expose  the  same  to  sale  by 

public  auction  for  him  Defendant;  that  Plaintifl^  con^ 

fiding  in   the  said   representation 'and  affirmation   of 

Defendant,  and  believing  the  same  to  be  true,   and 

not  knowing  to  the  contrary  thereof,  did  afterwards, 

to  wit,  on,  &c.  at.  Sec  put  up  and  expose  to  sale  by 

public  auction  the  said  cattle,  goods,  and  dbattels,  and 

then  and  there  sold  the  same  to  divers  persons  there 

then  assembled  for  the  purchase  thereof,  for  a  large 

sum  of  money,  to  wit,  the  sum  of  601/.  25.  9d.;  and 

Plaintiff,   after  deducting  and  paying  thereout  divers 

sums'  of  money  which  he  Plaintiff  was  entitled  to  deduct 

and  bound  to  pay  thereout,  amounting  in  the  whole  to  a 

large  sum  of  money,  to  wit,  the  sum  of  187/.  IBs.  lld^ 

paid  over  the  residue  thereof,    to  wit,    the  sum   of 

413/.  Ss.  I0d»  to  Defendant;  whereas  in  truth  and  in 

fact  Defendant  deceived  and  defrauded  Plaintiff  in  this, 

to  wit,  that  Defendant  was  not  at  the  time  of  the  said 

sale  legally  or  of  right  entitled  to  sell  and  dispose  of  the 

said  cattle^  goods,  and  chattels,  or  of  any  part  thereof, 

to  wit,  at  London  aforesaid. 

Plaintiff  further  s»d,  that  afterwards,  to  wit^  on  the 
16th  of  May  1822,  at  Westminster^  to  wit,  at,  &c. 
before  the  Right  Honourable  Sir  Bobert  Dallas  and  his 
companions,  then  being  his  present  majesty's  justices  of 
the  Bench,  there,  to  wit,  at,  &c.  one  Joseph  Somersettj  as 
the  true  and  lawful  owner  of  the  said  cattle,  goods,  apd 
chattels  at  the  time  they  were  so  exposed  to  sale  as 
aforesaid,  brought  a  certain  action  against  Plaintiff  to 
recover  the  value  of  said  cattle,  goods,  and  chattels  so 
sold  by  Plaintiff  as  aforesaid,  and  such  proceedings 
were  thereupon  had  hi  the  said  action  that  the  said 
Joseph  Somersett  afterwards,  to  wit,  in  Trinity  term  in 
the  third  of  the  reign  of  his  said  present  majesty,  before 
the  said  justices  of  the  bench  at  Westminster  aforesaid, 
to  wity  at,  &C9  by  the  consideration  and  judgment 

F  2  of 
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of  the  said  Court  recovered  against  Plaintiff  a  large 
sum  of  money}  to  wit,  the  sum  of  1 100/.  as  and  for  the 
value  of  the  said  cattle,  goods,  and  chattels  so  sold  by 
Plaintiff  as  last  aforesaid,  and  the  further  sum  of  95/. 
for  costs  and  charges  by  Somersett  about  his  said  suit 
in  that  behalf  expended,  making  together  the  sum  of 
1195/.  as  by  the  Record  and  proceedings  thereof  still 
remaining  in  the  said  Court  at  Westminster  aforesaid 
more  fuUy  appears,  to  wit,  at,  &c. 

That  afterwards,  to  wit,  on  the  23d  of  November^  in 
the  year  last  aforesaid,  at  Londjon  aforesaid,  he  Plaintiff 
was  forced  and  obliged  to  pay,  and  then  and  there  did 
pay,  to  said  Joseph  Somersett  the  said  sum  of  1195/., 
and  was  also  then  and  there  forced  and  obliged  to  lay 
out  and  expend  a  certain  other  large  sum  of  money,  to 
wit,  the  sum  of  500/.  in  and  about  defending  the  said 
action  so  brought  against  him  as  last  aforesaid,  and  in  and 
about  taking  and  pursuing  other  necessary  proceedings 
made  incumbent  upon  him  in  consequence  of  the  said 
sale  and  the  said  recovery;  of  all  which  premises  the 
said  Defendant  afterwards,  to  wit,  on,  &c.  at,  &c.  had 
notice,  and  then  and  there  ought  to  have  paid  and  satis- 
fied to  Plaintiff  the  said  sums  of  money  which  he  Plain- 
tiff was  so  forced  and  obliged  to  pay,  lay  out,  and 
expend  as  aforesaid,  and  was  then  and  there  requested 
by  Plaintiff  to  pay  him  the  same;  nevertheless  Defendant 
"  not  regarding  his  duty  in  that  behalf^  but  intending  and 
contriving  to  defraud  and  injure  Plaintiff  in  this  respect, 
did  not  nor  would  (although  often  requested)  pay  pr 
satisfy  to  Plaintiff  the  said  sums  of  money  above  men- 
tioned, or  any  or  either  of  them,  or  any  part  thereof,  but 
hath  hitherto  wholly  refused,  and  still  doth  refuse  so  to 
do,  and  the  same  and  every  part  thereof  still  remain 
whoUy  due  and  unpaid  to  Plaintiff. 


Taddy  Seijt.  in  the  last  term  moved  for  a  rule  nisi  in 
arrest  of  judgment,  on  the  ground  that  the  count  was 

ill 
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ill  oonceiveil.  It  was  neither  ex  contractu  nor  ex  delicto. 
There  was  no  retainer  of  the  Plaintiff  by  the  Defendant 
stated,  no  employment  of  him  for  reward^  no  promise 
on  either  side  to  raise  an  assumpsit ;  and  there  was  no 
allegation  of  fraud,  of  malicious  misrepresentation, — no 
scienter^  —  to  constitute  a  tort ;  on  the  contrary,  what- 
ever might  have  been  the  case  at  the  time  of  the  sale,  at 
the  time  of  the  representation  it  appeared  that  the  De- 
fendant was  lawfully  Hin  possession  of  the  property  in 
question.  Haycrc^  v.  Creasy  {a)  was  an  express  decision 
to  shew  that  an  action  of  tort  would  not  lie  unless  the 
misrepresentation  complained  of  were  wilful,  and  in- 
tended to  deceive. 


1827. 


Wilde  Seqt  contra.  Enough  is  stated  on  this  count 
to  warrant  a  judgment  against  the  Defendant,  after 
verdict  The  representation  that  the  Defendant  was 
entitled  to  sell,  amounts  to  an  express  warranty  to  save 
the  Plaintiff  harmless :  it  would  have  been  a  warranty 
to  a  purchaser,  and  is  equally  so  to  an  agent  Where 
there  is  an  express  warranty,  it  is  not  necessary  to  aver 
that  th%  Defendant  knew  it  to  be  false,  or  that  he  in- 
tended to  defraud.  It  is  sufficient  if  the  Defendant  be 
alleged  to  have  stated  as  true  that  which  he  had  not 
ascertained  to  be  so.  Even,  however,  if  deceit  were 
necessary  to  impose  liability,  deceit  is  here  sufficiently 
averred  in  the  allegation  that  the  Defendant  by  his 
representations  deceived  and  defrauded  the  Plaintiff 
and  the  receipt  by  the  Defendant  of  the  proceeds  of  the 
sale  is  conclusive  to  shew  that  he  persisted  in  his  mis- 
representation to  the  last  Crosse  v.  Gardner  (&)  is  in 
pomt  for  the  Plaintiff.  In  that  case  the  defendant  had 
affirmed  that  certdn  oxen  which  be  sold  to  the  plaintiff 
were  his,  when  in  fact  they  belonged  to  another  person. 


{m)  %  Eajtf  9». 


(3)  Carth.  90. 


F  S 


It 
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ISii*  It  was  there  objected,  as  in  the  present  case,  that  the 
declaration  Neither  stated  that  the  defendant  deceitfully 
sold  diem,  nor  that  he  knew  them  to  be  the  property  of 
another  person ;  and  yet  it  was  holden  that  the  action 
lay.  That  case  (with  odiers  to  the  same  effect  in  1  BM. 
Abr.  95.  Cro.  Jac.  474.)  was  confirmed  in  Pasley  v.  Free- 
man (a),  where  the  defendant  was  held  liable  Tor  the 
consequences  of  a  firaHdulent  misrepresentation,  although 
he  derived  no  benefit  from  it.  In  the  present  case  the 
Defendant  reaped  all  the  profit  he  proposed  by  the  mis- 
statement he  made  to  the  Plaintiff 

Toddy.  No  contract  between  the  Plaintiff  and  De- 
fendant is  stated  on  the  record;  they  must,  therefore, 
be  both  considered  as  joint  tort  feasers,  and  the  present 
actidn  as  nothing  else  but  an  attempt  by  one  tort  feaser 
to  recover  contribution  from  another,  which  the  law 
does  not  permit.  In  all  the  cases  cited  there  was  a 
contract  between  the  parties  j  as  in  Crosse  t.  Gardner^ 
where  the  defendant  sold  the  oxen  to  the  plaintiff;  in 
I  BoU.  Mr.  95.  and  Oo.  Jdc.  425.,  where  an  agent  sold 
lands  to  the  plaintiff  under,  an  express  warranty.  In 
the  present  case  there  is  no  contract  between  the  Plain- 
tiff and  Defendant,  but  only  a  request  made  to  the 
Plaintiff  by  the  Defendant  to  commit  a  trespass.  But 
the  declaration  ought  to  have  shewn  either  a  breach  of 
contract,  or  a  false  affirmation  made  with  intent  to  de- 
ceive. A  declaration  on  a  tort  arising  out  of  a  contract 
ought  always  to  shew  that  a  contract  existed  between 
the  t)arties,  Max  v.  Roberts.{b)  And  a  declaration  on 
a  false  representation  ought  at  least  to  allege  a  scienter ; 
Pasley  v.  Freeman^  Haycraji  v.  Creasy.  If  a  declar- 
ation such  as  the  present  be  held  sufficient,  every  tort 
feaser  may  recover  compensation  against  his  companion. 

The 
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The  Plaintiff  ought  to  have  required  a  bond  of  indem- 
nity of  the  Defendant  before  he  proceeded  to  sell. 

t.  Cur.  adv.  vult. 

Best  C.  J.  A  motion  has  been  made  in  arrest  of  judg- 
ment ajler  verdict.  The  Plaintiff  relies  on  the  second 
count,  on  ivhich  only  his  verdict  and  judgment  are  to  be 
entered. 

Stripped  of  the  technical  language  with  which  it  is 
encumbered,  the  case  stated  on  the  second  count  is  this: 
that  the  Defendant  having  property  of  great  value  in  his 
possession,  represented  to  the  Plaintiff  that  he  had  au- 
thority to  dispose  of  such  property ;  and  followed  this 
representation  by  a  request,  that  the  Plaintiff  would  sell 
the  property  for  him,  the  Defendant.  Th6  Plaintiff, 
believing  the  representation  of  the  Defendant  as  to  his 
right  to  the  property,  and  not  knowing,  either  at  the 
time  the  representation  was  made,  or  at  any  time  after, 
that  it  was  not  his,  as  the  agent  of  the  Defendant,  sold 
the  property ;  and  after  paying  such  sums  out  of  the 
proceeds  as  he  was  bound  to  pay,  and  making  such 
deductions  as  he  had  a  right  to  make,  and  which  the 
Defendant  appears  to  have  allowed,  paid  the  residue  to 
the  Defendant. 

The  Defendant,  who  had  induced  the  Plaintiff  to 
make  this  sale  by  his  false  representation  and  request  to 
sell,  and  who,  after  the  sale,  continued  to  assert  his 
right  to  sell,  and  confirmed  the  agency  of » the  Plaintiff 
by  accepting  from  him  the  residue  of  the  proceeds  of 
the  sale;  had  no  right  to  dispose  of  this  property.  The 
consequence  has  been,  that  the  PlaintiS^  supposing,  from 
the  Defendant's  false  representations,  he  had  an  authority 
which  he  had  not,  and,  acting  as  the  Defendant's  agent, 
has  rendered  himself  liable  to  an  action  at  the  suit  of  the 
true  owner  of  the  goods,  and  has  been  obliged  to  pay 

F  4  damages 
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damage  and  costs,  whilst  the  Defendant,  the  sole  cause 
of  the  sale,  quietly  keeps  the  fruits  of  it  in  his  pocket 

It  has  been  stated  at  the  bar  that  this  case  is  to  be 
governed  by  the  principles  that  regulate  all  laws  of  prinr 
cipal  and  agent:  —  agreed:  every  man  who  employs 
another  to  do  an  act  which  the  employer  appears  to 
have  a  right  to  authorise  him  to  do  undertakes  to  in- 
demlfy  him  for  all  such  acts  as  would  be  lawfid  if  the 
employer  had  the  authority  he  pretends  to  have.  A 
contrary  doctrine  would  create  great  alarm. 

Auctioneers,  brokers,  factors,  and  agents,  do  not  take 
regular  indemnities.  These  would  be  indeed  surprised, 
if,  having  sold  goods  for  a  man  and  paid  him  the  pro- 
ceeds, and  having  suffered  afterwards  in  an  action  at  the 
suit  of  the  true  owners,  they  were  to  find  themselves 
wrong-doers,  and  could  not  recover  compensation  from 
him  who  had  induced  them  to  do  the  wrong. 

It  was  certainly  decided  in  Merryweather  v.  Nixon  (a), 
that  one  wrong-doer  could  oot  sue  another  for  contribu- 
tion ;  Lord  Kenyon,  however,  said,  "  that  the  decision 
would  not  affect  cases  of  indemnity^  where  one  man  em- 
ployed another  to  do  acts,  not  unlawful  in  themselves, 
for  the  purpose  of  asserting  a  right'^  This  is  the  only 
decided  case  on  the  subject  that  is  intelligible. 

There  is  a  case  of  Walton  v.  Hahbury  and  others  (&), 
but  it  is  so  imperfectly  stated,  that  it  is  impossible  to 
get  at  the  principle  of  the  judgment. 

The  case  of  Philips  v.  Biggs  {c)  was  never  decided ; 

but  the  Court  of  Chancery  seemed  to  consider  the  case 

of  two  sheriffs  of  Middlesex^  where  one  had  paid  the 

damages  in  an  action  for  an  escape^  and  sued  the  other 

for  contribution^  as  like  the  case  of  txoo  Joint  obligors. 

From  the  inclination  of  the  Court  on  this  last  case, 
and  from  the  concluding  part  of  Lord  Kenyoris  judg- 


(a)  ZT.IU  x86.  {b)  fl  Fern.  59a. 


(r)  Rardr.  z64« 

ment 
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ment  in  MerrytDeatherv,  Nixon^  and  from  reason,  justice^ 
and  sound  policy,  the  rule  that  wrong-doers  cannot 
have  redress  or  contribution  against  each  other  is  con- 
fined to  cases  where  the  person  seeking  redress  must  be 
presumed  to  have  known  that  he  was  doing  an  unlawful 
act 

If  a  man  buys  the  goods  of  another  from  a  person 
who  has  no  authority  to  sell  them,  he  is  a  wrong-doer 
to  the  person  whose  goods  he  takes ;  yet  he  may  recover 
compensation  agmnst  the  person  who  sold  the  goods  to 
him,  although  the  person  who  sold  them  did  not  under- 
take that  he  had  a  right  to  sell,  and  did  not  know  that 
he  had  no  right  to  sell.  That  is  proved  by  Medina  v. 
SUmghton{a\  Sanders  v.  PatB»/(ft),  Crosse  v.  Gardner  {c), 
and  many  other  cases. 

These  cases  rest  on  this  principle,  that  if  a  man, 
having  the  possession  of  property  which  gives  him  the 
cbaracterjof  owner,  affirms  that  he  is  owner,  and  thereby 
induces  a  man  to  buy,  when  in  point  of  fact  the  affirm- 
ant is  not  the  owner,  he  is  liable  to  an  action. 

It  has  been  said,  that  is  because  there  is  a  breach  of 
contract  to  rest  the  action  on,  and  that  there  is  no  con- 
tract in  this  case.  This  is  not  the  true  principle :  it  is 
this ;  he  who  affirms  either  what  he  does  not  hum  to  be 
truej  or  knows  to  be  false, .  to  another's  prejudice  and 
his  own  gain,  is  both  in  morality  and  law  guilty  of  false- 
hood, and  must  answer  in  damages. 

But  here  is  a  contract:  the  PlaintiflT  is  hired  by  De- 
fendant to  sell,  which  implies  a  warranty  to  indemnify 
against  all  the  consequences  that  follow  the  sale. 

The  above-cited  cases  shew  that  a  scienter  is  not 
necessary  in  this  case,  although  it  was  necessary  in  the 
case  of  Hctt/cnifi  v.  Creasy  and  the  cases  of  that  class. 


1827. 


1a)  I  Salk,  azo. 
b)  I  Lev.  139. 


(r)  Cartbt^o. 
91.1.5. 


X  Roli.  Mr. 


In 
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In  these  cases,  a  party  who  had  no  interest  was  applied 
to  for  his  opinion ;  if  he  gave  an  honest,  although  mis- 
taken one,  it  was  all  that  could  be  expected. 

But  it  has  been  said,  you  have  not  shewn  that  the 
affirmation  'axis  false  at  the  time  it  was  made ;  for  the 
breach  is  not,  that  Plaintiff  had  not  authority  to  sell 
at  the  time  he  said  he  had,  but  at  the  time  of  the  sale, 
which  was  subsequent 

But  the  complaint  is,  that  Defendant  affirmed  he  had 
power  to  sell,  and  followed  that  affirmation  by  a  request 
to  sell ;  which  affirmation  and  request  induced  Plaintiff 
to  sell  when  Defendant  had  no  right  to  give  him  au- 
thority to  make  such  sale.  This  affirmation  and  re- 
quest caused  the  Plaintiff  to  do  an  act  which  has  been 
injurious  to  him  and  beneficial  to  the  Defendant. 

For  this  injury  Plaintiff  is  entitled  to  compensation, 
whether  the  affirmation  was  false  or  true  at  the  time  it 
was  made. 

If  Defendant  had  atUhority  to  sell  at  the  time  he  em- 
ployed Plaintiff,  but  ceased  to  have  that  authority  at  the 
time  of  the  sale,  he  should  have  informed  Plaintiff  of 
this  change  in  his  situation,  and  prevented  him  from 
doing  what  he  ought  not  to  have  done ;  at  all  events,  he 
should  not  hccoe  taken  the  proceeds  of  the  sale. 

If  after  verdict  we  can  collect  a  cause  of  action,  or 
infer  that  proof  must  have  been  given  at  the  trial,  that 
will  support  the  action,  and  the  judgment  may  be  sus- 
tained. 

In  Weston  v.  Mason  (a),  which  was  an  action  oh  a 
bond  brought  against  the  sureties  of  the  sherifTs  bailiff, 
the  condition  redted  that  the  sheriff  had  appointed  the 
bailiff  for  the  hundred  of  East  Gotson,  and  it  did  not 
appear  thfet  the  warrant  which  he  was  charged  not  to 
have  returned  was  directed  to  him  as  bailiff  of  that 


(a)  3  Burr.  xyaj. 


hundred; 
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hundreds  but  the  Court  said  that,  being  in  arrest  of 
judgment,  *  as  it  did  not  appear  that  it  was  not  directed 
to  him  as  bailiff  of  that  hundred,  which  the  Defendant 
ndght  have  shewn,  it  was  sufficient.  In  Bull  v.  Steward  (a), 
in  an  action  against  the  bailiffs  of  the  borough  for  an 
escape^  it  did  not  appear  that  the  cause  of  action  arose 
within  the  jurisdiction  of  the  Court ;  but  it  was  held  that 
after  verdict  the  Court  would  presume  any  thing  proved  at 
the  trial  whic/t  was  necessary  to  be  proved,  unless  the  con- 
trary appeared  on  the  face  of  the  record. 

On  these  authorities  the  Court  might  say,  as  the  De- 
fendant has  not  shewn  that  he  was  authorized  to  sell  at 
the  time  he  affirmed  he  was,  and  as  it  is  proved  he  was 
not  authorized  at  the  sale,  we  will  presume  that  he 
never  had  authority  at  any  time.  But  the  main  ground 
is,  that  he  has  created  a  belief  in  the  Plaintiff  that  he 
had  authority  when  he  clearly  had  no  authority. 

Max  V.  Roberts,  which  has  been  cited,  does  not'apply : 
it  did  not  appear  that  Defendant  had  ever  undertaken 
to  carry  the  goods,  and  therefore  he  could  not  be 
answerable  for  taking  them  out  of  the  due  course  of 
tfie  voyage. 

Rule  discharged. 

(a)  iWiU.%s5' 
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The  Mayor  and  Burgesses  of  Stafford  v.  Till.      Feb.  i* 


HTHE  Plaintiffs  sued  the  Defendant  in  assumpsit  for 
the  use  and  occupation  of  a  tenement  held  under 
them,  and  for  which  the  Defendant  had  previously  paid 
rent  to  the  corporation. 

At  the  trial  before  Burrough  J.,  last  Stafford  Summer 
assizes,  a  verdict  was  found  for  the  Plaintiffs,  with  leave 

for 


A  corporation 
»gg^atc  may 
sue  in  asiump* 
sit  for  Qse  and 
occupation 
where  the  te* 
nant  has  held 
premises  under 
them,  and 
paid  rsnt. 


Till. 
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1827.       for  the  Defendant  to  move  to  enter  a  nonsuit  instead: 
.^^^^  accordingly, 

Stafford 

V-  Peake  Serjt.  last  term  moved  for  a  rule  nm,  on  the 

ground  that  a  corporation  could  not  demise  except  by 
deed ;  and,  consequently,  could  not  sue  in  assumpsit, 

IfOyly  Seijt.  shewed  cause.  Though  assumpsit  does 
not  lie  against  a  corporation,  it  lies  for  it.  It  is  true,  a 
corporation  cannot  be  bound  except  by  deed,  but  it  may 
su&  in  debt  for  the  use  of  lands  which  have  been  holden 
without  deed :  Dean  and  Chapter  ofMochester  v.  Pearce{a) : 
and  the  principle  laid  down  in  that  case  includes  an 
action  of  assumpsit  as  well  as  debt.  In  the  East  India 
Company  v.  Glaoer  (&),  assumpsit  was  brought  by  a  cor- 
poration upon  a  sale  of  coffee.  In  the  Barber  Surgeons 
of  London  v.  Pelson  (c),  a  corporation  sued  in  assumpsii, 
and  no  objection  was  taken  to  the  form  of  action.  The 
statute  H  G.  2.  c.  19*  5.14.  gives  the  landlord  an  action 
on  the  case  where  the  demise  is  not  by  deed ;  and  the 
doubt  originally  was,  whether  debt  would  lie  on  that 
statute :  Stroud  v.  Rogers,  (d)  [Gaselee  J.  referred  to 
Mayor  of  Ixmdon  v.  Goree{e%  Mayor  of  ondon  v. 
Hunt.  (/)] 

Peake.  Of  the  cases  cited,  the  Barber  Surgeons  of 
London  v.  Pelson  is  the  only  one  on  which  the  objection 
was  tal'en,  and  the  point  decided.  But  in  Rex  v.  Chipping 
Norton  {g)  and  Rex  \.Duffield{h)j  it  is  expressly  laid 
down  that  a  corporation  cannot  demise  except  by  deed ; 
and  if  there  be  no  valid  demise  there  can  be  no  action. 

Cur.  adv.  vuli. 

(a)  iCamp6.466.  (e)  iFentr.%^%. 

{b)  Sir.  6i».  (/)  3  Lev.  37. 

ic)  %  Lev.  aja.  (^)  J  ■^^'•'^  »39* 

(d)  In  a  note  to  fTtHifu  v,         (h)  $M.&S.%4y. 
Wingate^  6  T.  R.  6a. 

BS8T 
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Best  C.  J. «  The  question  to  be  decided  in  this  case        1827. 
is,  whether  a  corporation  aggregate   can  sue,  in  an  ^  j^'"'  -  r 
action  for  use  and  occupation,  a  tenant  who  has  oc-     Stafeord 
cupied  lands  of  the  corporation  without  deed.     Where  '"' 

a  party  has  occupied  land,  the  contract  between  him 
and  the  landlord  must  be  considered  as  executed,  so 
that  there  is  no  necessity  for  alleging  in  the  declaration 
any  express  promise  to  pay  :  from  the  fact  of  occupation, 
a  promise  to  pay  will  be  implied :  although  in  an  eKe- 
cutory  contract  the  Plaintiff  must  rest  his  case  upon  an 
express  promise :  and  where  that  is  so,  if  one  of  the 
parties  is  not  in  a  condition  to  enter  into  a  promise,  he 
cannot  take  advantage  of  a  promise  by  the  other,  because 
there  would  be  no  mutuality  in  the  contract  We  do 
not  decide^'  therefore,  that  a  corporation  could  sue  in 
assumpsit  on  every  express  promise,  because  if  the  con- 
tract were  executory  there  might  be  no  mutuality  of 
benefit,  and  consequently  no  consideration.  But  in  the 
present  case,  the  land  having  been  enjoyed  by  the  De- 
fendant, the  promise  to  pay  for  it  is  implied,  and  there 
is  a  good  consideration  for  the  promise.  The  point, 
however,  has  been  decided  in  the  Barber  Surgeons  of 
London  v.  Pelson,  That  was  an  action  to  recover  20/. 
forfeited  by  the  Defendant,  under  thie  bye-laws  of  a  com- 
pany to  which  he  belonged.  It  was  insisted  that  an 
action  would  not  lie  for  money  forfeited  under  a  bye-law, 
and  that  a  promise  could  not  be  made  to  a  corporation 
a^iregate  except  by  deed.  But  the  Court  overruled  the 
objections,  and  said,  that  they  had  been  overruled  in  the 
Mayor  of  London  v.  Goree.  Judgment  was  accordingly 
given  for  the  Plaintiff  in  both  cases. 

The  case  of  the  Mayor  of  London  v.  Hunt  (a)  is  also 
to  the  same  effect,  where,  though  it  does  not  appear  that 
the  precise  point  was  raised,  it  was  held  that  assumpsit 

[a)  3  Lev.  37. 

would 
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1827*       would  lie  for  a  corporatfon   on   an  implied  promise* 
^   jV  ^"  -  Here  there  is  an  implied  promise  suflScient  to  raise  an 
Stafio&d     obligation  between  the  two  parties. 

^*  The  point  occurred  again  in  S  Lev, ;  the  question,  how- 

ever, was  not  raised,  the  point  being  considered  as  settled. 
But  the  Dean  of  Rochester  v.  Pearce  is  an  express  au- 
thority in  favour  of  the  Plaintiff.  The  form  of  the 
action,  indeed,  in  that  case,  was  debt ;  but  there  is  no 
su^tantial  difference  between  the  two  cases;  and  the 
opinion  of  the  judge  at  Nisi  Pritts  was  confirmed  by  the 
judgment  of  the  full  Court. 

If  a  promise  could  not  be  implied,  an  action  for  use 
and  occupation  could  never  be  brought  by  a  corporation. 
But  the  law  will  imply  not  only  a  promise,  but  an  existr 
ing  tenancy  in  those  who  hold  the  land  of  a  corporation. 
In  Wood  V.  Tate  (a)  the  Court  said,  the  plaintiff  having 
enjoyed  the  premises,  they  would  consider  him  as  tenant 
from  year  to  year.  And  the  same  point  is  to  be  found 
in  Vin  Abr.  Corporatiotiy  JT.  11.  41. 

The  two  sessions  cases  which  have  been  referred  to 
do  not  break  in  upon  this  principle;  the  last  of  them,  in- 
deed, confirms  it.  In  the  first.  Rex  v.  Chipping  Norton^ 
where  a  corporation  by  oral  agreement  with  a  pauper 
leased  to  him  the  tolls  of  a  market,  the  Court  held  that 
he  could  not  thereby  gain  a  settlement,  as  such  an  in- 
terest could  not  pass  except  under  the  seal  of  the  cor- 
poration. But  the  second  case  turned  expressly  on  the 
difference  between  corporeal  and  incorporeal  property. 
The  Court  explained  the  ground  of  its  former  opinion ; 
and  Lord  Ellenborough  said,  "  The  tolls  are  not  things 
which  lie  in  tenure,  but  only  in  grant ;  therefore,  with- 
out a  deed,'  an  interest  in  them  could  not  pass."  The 
present,^  therefore,  being  a  case  in  which  it  was  not 
necessary  to  prove  an  express  promise,  but  the  contract 

(a)  2N.R.i4j, 

having 
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having  been  executed,  and   the  Defendant   bound   in        1827 
justice  to  pay  for  his  occupation,   the  law  will  raise  a 
mutual  obligation  upon  which  the  Plaintiffs  are  entitled     Stafford 
to  sue.     The  rule,  therefore,  for  entering  a  nonsuit  or  *''• 

for  arresting  judgment  must  be 

Discharged. 


The  Mayor  of 

CAFFOf 
V. 

Till. 


Parker,  Demandant  j  Parker,  Tenant. 

/^NE  of  the  cognizors,  who,  in  the  prcecipe  and  con-  Where  one  of 

cord,  was  called  Elizabeth  Baylis,  had  signed  her  ««t«w  cog; 

TT  rr»  1     .  nizorsmafine 

name  Elizabeth  Parker  Baylis,     Upon  an  affidavit,  that  signed  her 

Elizabeth  Baylis  and  Elizabeth  Parker  Bai/lis  were  the  °*™®  -^*  ^'  ^^ 

same  person ;  that  the  mistake  was  not  discovered  till  ^^^^  ^^ 

after  execution;  and  that  one  of  tha  cognizors  (sixteen  E.B,^  the 

in  number)  was  dead,  ^^"**^  ^'°^^^ 

not»  upon  an 

affidavit  of 
Bosanquet  Serjt  moved  that  the  fine  might  pass.     But  i^lentity,  that 
)ugh 

The  Court  admitted  that  the  fine  might  pass  as  to 


^1         ,  the  mistake 

tl'OUSh  was  not  di,. 

covered  till 
after  exe- 
cution, and 

the  others,  they  said  it  could  not  pass  as  to  Elizabeth  that  one  of  the 
Baylis.  sixteen  cog- 

aizors  was 
dead,  allow  the  fine  to  pass  as  to  E,  B, 
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Feb.  7.  Shaw  t^.  Cash. 


Where  a  TTHE  Defendant  had  been  arrested  on  the  8d  of  37a- 
i^"to  iT"  ^^"^  ^^^^  ^*^  justified  special  bail  and  pleaded; 

taken  in  exe-  <u^d  the  Plaintiff  was  now  within  a  day  or  two  of  ar- 
cudon,  the  riving  at  execution.  A  commision  of  bankrupt,  however, 
not  uTOn  an  ^^  issued  against  the  Defendant  on  the  22d  of  January^ 
affidavit  which  the  final  meeting  under  which  was  fixed  for  the  13th 

omitted  to        of -MizrcA  ensuing. 

state  where  the  ^     .  . 

commission  Upon  an  affidavit  stating  these  &cts;  that  the  bail 

was  sued  out,  would  immediately   surrender   the  Defendant,   unless 

commissioners  ^^  Court  enlarged  the  time  for  surrendering;  that  the 

resided,  en-  application  was  made  with  the  consent  of  the  b&il ;  and 

large  till  a  ^j^^^^  ^j^^  Defendant,  if  taken  in  execution,  would  not  be 

hu  final  ex-      ^^^  ^  enter  upon  his  examination, 
amination,  the 

hail's  surren-  Adams  Seijt  obtained  a  rule  nisi  for  enlarging  the  time 
dering  him.  for  the  Defendant's  surrendering  himself  in  discharge 
of  his  bail,  till  one  month  after  he  should  have  finished 
his  examination  under  the  commission  of  bankrupt: 
he  cited  Maude  v.  Jamett  {a)  and  Glendining  v.  Robin- 
son, (b) 

Cross  Serjt,  who  shewed  cause,  said  the  Court  would 
only  do  this  where  it  could  be  done  without  prejudice  to* 
the  Plaintiff,  and  where  it  was  inconvenient  for  the  com- 
missioners t6  examine  the  bankrupt  That  the  Defend- 
ant had  made  no  allegation  of  any  such  inconvenience. 
That  the  commissioners  might,  under  6  G.  4.  c.  16.,  post- 
pone the  bankrupt's  last  examination  for  three  months, 

.^  (a)  3  ^^ff  us*  (^)  I  Tawa.  3ao. 

♦         .  and 
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and  that  during  such  an  interval,  the  bail  might  become 
bankrupt  also.     He  distinguished  the  cases  cited. 

Adams  having  been  heard  in  support  of  his  rule, 

The  Court  thought  the  affidavit  did  not  disclose  suffi- 
cient ground  for  the  indulgence  prayed.  It  did  not 
state  where  the  Defendant  lived,  or  where  the  com- 
mission was  sued  out,  and  the  bail  might  not  be  solvent 
after  a  lapse  of  three  months.  In  Maude  v.  Jawett^  the 
commissioners  lived  at  Wakefield^  so  that  the  bankrupt 
oould  not  have  been  brought  up  without  great  in- 
eimvenience» 

Rule  dischaiged. 


Stoveld  and  Another  v.  Eade.  ^«^*  7* 


Ti/^ILDE  Sert  had  obtained  a  rule  nid  to  set  aside  a  j.  btviog  a 

judgment  entered  up  on  a  warrant  of  attorney,  ^^  ^^  ajoo/.^ 

and  an  execution  under  aJLJit^y  on  the  ground,  among  cUte,  which  he 

odier  objections,    that  the  warrant  of  attorney  had  could  not  rea- 

becn  given  on  a  usurious  consideration.     Cause  being  .^  £°*^I^J^. 

shewn  by  quetted  B,  to 

give  him  in 
-_  «    .        1      n  I  .  J   exchange  an 

Bozanquei  Ser|t.,  the  facts  as  to  that  pomt  appeared  ^icceptance  of 

on  affidavit  as  follows :  -5 '«  London 

William  Staoeld^  a  banker  at  Petworih,' one  of  the  ^me^date,awl 

Plaintifls,  on  the  5th  of  December  1822,  being  in  London^  for  the  same 

aiet  W.  UploHf  who  produced  a  bill  of  exchange  for  •""• 

2SMLf  drawn  by  Uj^on  upon  and  accepted  by  the  De-  deducting 

fiendant  and  one  IV.  Eade,  payable  two  montlis  after  i6/.xo/.for 
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f  §«f.  Upttm  r^ucfited  Plaintiff  to  giv^  Upton  PluntifPs  biU 

toa'^"^'     ^^  ^^^  ZiOfttfow  bankers  in  exchange. 

^^  Plaintiff  being  then  much  concerned  with  Upton  as  a 

i4**-  timber  merchant,  and  believing  the  Defendaat  t9  be 
solvent,  consented  to  accommodate  Upton  in  the  manner 
.{proposed*  and  for  thM  purpose  drew  a  bill  in  ^^  wme 
of  Plaintiff  and  bis  partner  on  their  London  bai?ker%  at 
two  montli#'  dote^  for  2488/.  Ifts^  and  having  procure^ 
it  to  be  acceptedsi  delivered  it  to  Upton,  in  es^cb^nge  for 
the  S^OOt  accepted  by  the  ]>efendant.  The  di&rencf 
between  2W3L  lOs.  and  250(«.  (16/.  105.)  he  dedacte4 
for  his  trouble,  and  for  the  accommodation  thu^  fifford^ 
to  Upton;  the  interest  upon  2500/.  for  two  iiioQtb% 
Mt  Sper  centft  would,  if  deducted,  have  amounted  to 
22/.  55. 

The  bill  for  2500/.  not  having  been  paid  when  due^ 
the  Plaintiff,  after  nine  months'  forbearance,  took  of  the 
Defendant  the  warrant  of  attorney  upon  which  execution 
had  now  been  issued. 

Bosanquet  contended  that  there  was  no  loan,  but 
fperely  an  exchange  of  a  Country  bill  at  t«o*Qioiitlps  for 
ft  tp^A  bill  at  two  Qipnths,  for  the  co^venienp^  of  which 
f^mge  <Aie  PUii^tiff  bad  charged  I6t  lo*.  by  way  rf 
fOffimis^icHii  being  miich  lesa  thaii  thi^  legdl  intereet. 
Whether  or  not  a  transactiw  should  be  deemed  a  tPM 
must  depend  on  all  the  circumstances  of  tbe  aase* 
Hammett  v.  Yea  (a),  and  there  was  nothing  in  the  pre- 
lent  arntfigement  %d  give  it  that  cpaiplei^ion* 

WUde  fl(od  Spankie  Serjts.f  in  support  of  the  rule,  in- 
^^^^  tfai^t  the  tmnsaction  i^as  a  loaA;  and  that  aa  Upton 
HKMild  bave  been  obliged  to,  pay  at  the  rate  of  $  per  cenk 
to  get.  tl«^  lfiM4»  biU  at  twp  loon^is  di^eoROtedt  the 

16J.»0j. 
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16/.  lOs.  which  he  paid  beyond  that  must  be  deemed  a        18S7. 
usurious  payment. 

Best  C.  J.  I  have  no  doubt  on  this  case.  .  Upton 
being  in  possession  of  a  bill  which  he  could  not  readily 
negotiate  in  London^  asks  the  Plaintiff  for  an  acceptance 
of  his  London  bankers  in  exchange.  The  Plaintiff  con^ 
ftnts  to  accommodate  him,  but  demands  something  for 
the  trouble  and  risk.  If  he  had  required  more  than 
Bper  cent.^  it  might  have  been  thought  that  the  ex- 
change was  only  colourable,  and  that  the  real  design 
was  to  exact  usurious  interest;  but  as  lesi^  than  Bper 
cent,  was  taken,  and  the  transaction  was  evidendy  for 
the  accommodation  of  Upton^  tliere  is  no  pretence  for 
calling  it  a  loan,  or  for  contending  that  it  falls  within 
the  provbions  of  the  statutes  against  usury.  As  to  this 
pomt,  therefore,  the  rule  must  be  discharged. 

Pabk  J.  The  Plaintiff  takes  less  than  5  per  cent,  for 
his  commission  npon  the  exchange  of  the  bill,  and  had 
a  right  to  make  a  reasonable  charge  for  the  trouble  and 
risk  of  brbging  up  funds  from  the  country  to  meet  his 
banker's  acceptance.  The  affidr  was  a  mere  exchange^ 
and  not  a  loan. 

BuBRouGH  J.  The  case  cited  was  Inuch  stronger 
than  the  present,  for  the  Plaintiff  took  the  full  discount 
upon  a  four  months'  bill,  and  paid  some  part  of  it  in 
bills  at  thirty  days  sight.  But  this  ^^  holden  not  to 
be  usurious,  because  something  might  be  allowed  for 
the  expoice  of  remitting  money  from  the  country  to 
ZjondtMrn 

Oaselbe  J.  concurred  in  thinking  that  the  case  had 
DO  approach  to  nsury,  and  thereupcm,  as  to  this  point, 
the  rule  was 

Discharged. 
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Feb.  9.  Thomas  Smith  v.  F.  and  R.  Sparrow. 


An  action  will  HPHIS  was  an  action  to  recover  damages  for  a  breach 
not  lift  on  nJL^  i^*t_ 

contract  en-  ®^  contract,  m  not  accepting  certain  nutmegs  wnicn 

tered  into  on  a  the  Defendants  were  alleged  to  have  purchased  of  the 

i"~^'  *!l^  PlaintiflF  for  4613/.  \5s.  5d. 
tfaougn  entered 

into  by  an  At  the  trial  before  Best  C.  J.,  London  sittings  after 

agent»  and        Michaelmas  term  last,  the  case  appeared  as  follows : 
dKe^n  is*         '^^  Plaintiff  had  given  instructions  to  his  brother,  a 
taken  by  the     broker,  to  purchase  nutmegs  for  him,  and  to  sell  at  any 
^7Jt^e^  profit     Accordingly,  on  Saturday^  Feb.  26.  1825,  the 
contract  wat     broker  purchased  for  his  brother  the  nutmegs  in  question, 
entered  into,     go^e  at  11 5.  and  some  at  1 15.  Sd.    On  Sunday  the  27th, 
the  broker  called  on  F.  Sparrow,  one  of  the  Defendants, 
and  agreed  to  sell  him  all  the  nutmegs  at  1 15.  Sd.    The 
broker  objected  to  deliver,  the  contract  until  the  follow- 
ing day;    but,  upon  tlie  pressing  importunity  of  the 
Defendant,  F.  Sparrow,  delivered  to  him  on  the  Sunday 
night  the  following  contract-note : 

Messrs.  F.  and  R.  Sparrow, 
We  have  this  day  bought  for  your  account,  twenty- 
six  lots  nutmegs,  perSibbald;  thirteen  ditto  ditto,  pei- 
Phoenix,  at  II5.  Srf.     Deposit,   20/.  per  lot.     Prompt, 
1 6th  March.     Brokerage,  ^  per  cent. 

Smith  and  Williams. 

The  brokerage  was  paid  by  the  Defendants.  The 
broker  also  made,  on  Sunday,  the  following  entry  in  his 
contract  book : 

"  jF.  and  JB.  Sparrow  bought  of  twenty- 

six  lots  of  nutmegs,  pa^  Sibbalds  and  thirteen  lots,  per 
Phoenix,  at  11;.  S^."     On  Monday,   he  said,  he  filled 

up 
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up  the  blank  with  the  name  of  Thomas  Smith;  and  at 
the  same  time  the  entry  was  copied  into  the  waste  book. 
This  was  before  he  had  seen  his  brother,  or  commu- 
nicated the  contract  to  him.  The  sold  note,  he  said,  he 
delivered  to  the  Plaintiff  two  or  three  days  afterwards, 
or  at  least  within  a  week,  but  he  made  no  entry  of  it  in 
his  books,  because  the  goods  had  been  first  purchased 
on  the  Plaintiff's  account 

On  the  Wednesday  after  the  .26th,  F.  Sparrow  called 
on  the  broker,  and  ordered  him  not  to  sell  again  till  the 
price  rose  to  125.  6d.  The  invoice  was  sent  to  the  De- 
fendants some  time  afterwards,  and  no  objection  was 
made.  They  did  not  know  till  the  day  of  prompt  who 
was  the  proprietor  of  the  nutmegs  at  the  time  of  the 
sale:  sabsequently  they  refused  to  fulfil  the  contract. 

Best  C.  J.  thought,  that,  as  tiie  sold  note  was  not 
delivered  to  the  Plaintiffs  till  some  days  after  the  bought 
note  was  delivered  to  the  Defendants,  there  was  no 
mutuality  in  the  contract,  and  therefore  directed  a  non- . 
suit  An  objection  to  the  validity  of  the  contract,  on 
the  ground  of  its  having  been  entered  into  on  a  Sunday^ 
was  also  reserved  for  the  opinion  of  the  Court. 

Wilde  Seijt.  obtained  a  rule  nisi  to  set  aside  this  non* 
suit,  against  which 
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Smith 

Sparbow. 


Vaughan  and  Adams  Seijts.  now  showed  cause,  and 
rdied  principally  upon  the  29  Car.  1.  c.  7.,  by  which  it 
is  provided  that  no  tradesman,  artificer,  workman, 
laboorer,  or  other  person  whatsoever^  shall  do  or  exercise 
any  worldly  labour,  business,  or  work  of  their  ordinary 
callings  upon  the  LarSs-^y^  or  any  part  thereof,  works 
of  necessity  and  charity  only  excepted.  They  also  cited 
Fenneil  v.  Ridler{a)  to  show  that  the  statute  applies  to 
transactions  conducted  in  private  as  well  as  in  public. 


(a)  sB.^C.  4o6. 
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ISn^  jntde  and  SpaMe  Seijts.^  cantrd,  contondttd,  firsts 

tbat  the  contntct,  aldioqgh  oonmenoed  en  the  Sumiigf^ 
was  not  coaapleted  till  the  JUondsy,  when  Smith'fk  natte 
mm  entered  in  the  ledger.  The  entty  on  tliat  digr  nu^^ 
for  ibe  purpose  of  completing  the  contract^  be  oonr 
nected  witk  the  conTersation  on  the  previous  dajt  in 
the  same  manner  as  in  Savndersfm  v.  JocIcbm  (a)  a  ktter 
written  subsequently  to  the  delivery  of  a  bill  of  pareek 
was  oon&ected  with  the  prior  order,  so  as  to  exempt  the 
tninsaction  firom  t^  opera&ton  of  die^  statute  of  feaads. 
Iii  Blaacsome  v.  WiUianu  (b\  the  transaction^  though  con^ 
nencedf  on  Sunday^  noi  having  been  eompleted  till  the 
Tuesdays  the  statute  was  bolden  not  to  apply*  But  even 
if  it  should  be  deemed  to>  apply  under  the  circunistnce^ 
of  thia  case,  it  was  a»  objeolvm  of  which  the  Defiettdaata^ 
could  not  take  advantage,  because  whatever  was  done  on 
the.  Sunday  was  done  at  Aeir  instigation;  and  reqnestk. 
If  th^  had  done  wrong,  they  could  not  take  advantage 
of  their  own  wrong  to  defeat  their  own  contracts 

A&  to  the  supposed  want  of  mutuality^  the  bargain 
hivriBg  been  eflfected  by  a  broker,  who  was  agent  fer 
both  parties^  it  did  not  await  the  assent  of  either  to* 
render  it  effectual  against  the  other.  And  the  illegality 
of  his  conduct^  supposing  the  bargain  to  have  been  made 
on  Sunday^  though  it  might  suh|ect  hint  to  the  penalties 
of  the  statute,  did  not  avoid  a  contract  which  his  autho- 
rity osdered  him  to  tfhct  in  a  legal  manner*. 

Bbst  G.  J,  It  is  not  necessary  to  setfle  the  degree  of 
biame  on  one  side  or  the  otber^  where  both  partiesi  ana 
in  pari  delicto;^  but  I  wish  tbat  no  parties  concerned  ia 
contracts  such  as  this  could  be  heard  in  a  court  of 
justice.  They  are  die  worst  and  most  detestable  qpeoiea 
of  gamblers ;  and  if  those  who  formerly  wrote  en  poll* 

{a)  %B.^P.  S38.  (3)  3  A  ar  C.  S3S. 

tical 
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tted  ^eMOB^  had  lif^  to  stee  the$^  tbing^  tBey  mast 
liAVe  neithiitdd  tttoy  of  their  opinidn^.    It  is  true  thrt 
ittAvidiiAb  cannot,  for  any  length  of  time^  ke^f)  the  pric6       "^^ 
df  anjdes  of  ednimeroe  at  an  artificial  amount,  hat  thdj^     ^AtAdih 
iHay  db  Kd  fot'  A  period  long  Enough  to  efikt  cbnsidei'-^ 
Abte  idconvienience  to  the  public. 

With  regard  to  th^  circumstiEince^  of  this  fl^&tilaf 
iMitekdiotl^  and  the  dl^ctioti  td  the  contract  to  harlAg 
b^eit  a&tei^  intd  dn  kt  Stmdajf^  I  do  jlot  say  that  the 
Aief^f  ihcteptiM  of  a  i^Atract  on  a  Smtdd^  win  itroid  it,  if 
#bnipteted  the  hatt  day;  but  if  most  of  tb^  terms  ^b 
settled  6n  Sumla^j  ted  the  m^re  sigdattite  b^  deserted  t6 
the  nea;  day,  such  a  coiitfatt  tould  scarcely  be  Snp^ 
fSoitaL  li  18  n6t  ti^c^saty,  hdweVer^  to  dedde  ttet 
qttesfieri  ttpkm  Ae  pte&eni  occasion,  fo^  thi^  codtr^t  Mai 
#faoIly  €Om|dclted  dii  the  Swidm^  if  at  sill;  and  if  ticfi 
complete,  ihef  Flmtiitiff  cannot  teco^er.  Tbd  sritdt-' 
ation  of  the  bargaii^r  Vas  on  Suftidjfi  and  on  Smiddy  tftrdi 
Defendant's  agent  delivered  the  contract  on  which  the 
PlatHttflT^  ehuiil  most  ^est  Asr  to  the  argament  th^  the 
cioo/trac^  if  effected  on  &  Stmdai/,  was  so  effected  #}th- 
oM  Ae  Plaintiff's  RnoWledg^  antd  tbkt  thef^foiie  he* 
i^  not  liiMe  iti  th^  ooirseqilences  of  his  agentfd  thi^- 
oottdadt,  if  We  were  sitting  in  another  Cotm!  to  decide 
Wlitetlrei*  or  not^  undie^  the  drctttnstamces,  th^  I^lasntiflT 
dtottld  be  anfxenable  to  ecclesiastical  censure,  pid'h^p^ 
he  mi^t  be  hoMen  not  liable;  but  hete  w^  are  AetSSing 
ott  the  Validity  of  the  contract  ttnA  W  the  bbntrdCt 
eiitetpi  into  by  the  broker  be  void,  tBeii^  is  no  contract 
dtt  which  the  Flnntiff  ca&  sue,  for  h^  s^Euids  oii  d  obd- 
ttMdt  Wbfth  his  agent  could  not  make;  In  erdry  vieW  bf 
the  Mitdte  of  Gtr.i.  he  Was  incom^ttot  io  aiak6  th^ 
cdtttraet  k  ^uestiioii.  I  Was  at  first  ^iVdid  that  1  c6\Ad 
dM  sab^ibe  tb  the  judgment  of  my  Blather  Ba^l^  in 
Bloxpme  v.  Williams  j  but  for  whatever  might  appear 
doabtfiil  ni  that  ca^  he  has  made  ample  amends  in  the 
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case  of  Fenndl  v.  Bidler,  In  one  of  the  most  able  judg^ 
ments  erer  deliyeriMl,  he  says  that  the  most  liberal  con- 
struction must  be  put  on  that  statute,  because  it  is  in 
affirmance  of  the  religion  which  is  the  basis  of  the  law 
of  this  country.  It  is  not  a  question  whether  a  part 
only  of  the  contract  be  effected  on  a  Sunday:  the  pro- 
vision of  the  statute  is,  that  no  tradesman,  artificer, 
workman,  labourer,  or  any  other  person  whatsoever, 
shall  do  or  exercise  any  worldly  labour,  business,  or 
work  of  their  ordinary  callings  upon  the  Lord^s-day^  or 
any  part  thereof.  Here  the  only  contract  which  can  be 
said  to  have  been  binding  on  the  Defendant  was  de- 
livered on  a  Sunday.  In  the  cases  referred  to,  the  con- 
tract was  not  originally  complete,  but  was  perfected  at  a 
subsequent  period.  Here  the  whole  was,  in  effect,  com- 
plete on  ihe  Sunday;  and  unliess  it, be  permitted  to  a 
a  party  to  profit  by  a  contract  in  defiance  of  the  law  of 
the  country,  the  Plaintiff  cannot  recx>ver. 


Park  J.  There  is  no  ground  for  setting  aside  thia 
nonsuit.  It  is  not  necessary,  however,  to  argue  the 
case  upon  the  common  law.  The  common  law,  indetd, 
is  founded  on  our  holy  religion,  and  no  law  can  b^ 
good  which  is  not.  But  at  common  law,  the  observaoee 
of  the  Sabbath  is  a  duty  of  imperfect  obligation,  as  w€ 
find  by  Bex  v.  Broiherton  (a),  where  it  was  held  that 
selling  meat  on  a  Sunday  was  no  offence  at  common 
law.  But,  upon  the  construction  of  the  statute,  there 
can  be  no  doubt ;  and  this  is  fiilly  settled  in  the  case 
of  FennM  v.  Bidler.  I  never  read  a  more  luminpiii^ 
judgment  than  that  ddtvered  by  Mr.  Justice  A^i^  ia 
*tbat  case,  and  I  do  not  think  this  Court  was  riyhfe 
ia  the  deciaion  of  Drury  v.  Definii4dn£.{b)  I  think  the 
construction  put  upon  the  statute,  in  that  cm^  teo 


.(«)  iStr*  7o». 


(i)  iTaimf,!^. 
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Btrrow.  The  expression,  "  any  worldly  lidfour"  cannot 
be  confined  to  a  man's  ordinofy  calling,  but  applies  to 
any  business  he  may  carry  on,  whether  in  his  ordinary 
calling  or  not  One  part,  howerer,  of  the  judgment  in 
that  case^  is  a  complete  answer  to  an  argument  which 
bas  been  urged  to-day,  for  Lord  Chief  Justice  Mansfield 
says,  that,  in  such  transactions,  the  act  of  the  agent 
must  be  esteemed  the  act  of  the  party.  The  statute 
being  designed  for  the  support  of  the  religion  of  the 
country,  ought  to  receire  an  extended  construction,  and 
die  rule  which  has  been  obtained  must  therefore  be 
discharged. 


1827. 


•  BuBBouoR  J.  The  contract  in  this  case  was  so  com* 
plete  on  the  Sunday^  that  nothing  further  was  necessary 
Id  make  it  out  The  broker  was  carrying  on  his  busi- 
ness oonlrary  to  the  express  provision  of  the  statute, 
ibr  he  was  acting  in  his  ordinary  calling,  and  if  the 
contract  was  void,  the  Plaintiff  cannot  avail  himself 
af  it« 


OassLES  J«  It  is  not  necessary  upon  the  present 
to  put  any  construction  upon  the  words  of  the 
<*  any  naorUthf  labour^  because  the  parties  were 
ib  the  exercise  of  their  ^  ordinary  calling"  The  only 
^Mttioo,  therefore,  is,  whether  the  contract  was  made 
an  a  Sunday.  Tliere  seems  no  doubt  that  it  was,  and 
that,  independently  of  the  statute^  an  action  wouM  have 
lain  against  the  Defisndant  for  not  fulfilling  the  en- 
gmgement  The  Plaintiff's  subsequent  assent,  was  an 
ittMttt  to  the  contract  made  on  tbe  Sunday^  and  there  is 
no  evidence  to  shew  that  there  was  any  subsequent  con- 
tract There  is,  therefore,  no  analogy  between  the 
diieuiiiaiances  of  this  case  and  those  of  Saundersofi  v. 
nMge^  where  an  inchoate  contract  was  completed  by  a 
subsequent  writing;  but  here,  the  whole  contract  was 
i  '.::  completed 
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c6ttp(dted  on  tbe  Stmddy^  so  that  it  k  ilntieceaMif^  M 
enter  info  mny  nice  distincdoiM,  at  to  decide  wbeAcir  li 
oontttiet  would  be  binding  if  aB  the  term^  of  it  were 
agreed  oa  SMdti^^  and  a  writing  containing  them  iigned 
tbe  first  thing  on  Monday  morning.  There  being  n0 
vttlfd  contract,  tbe  Phnntifi*  has  no  grmmd  of  action,  and 
fher  mle  must  be 

msd^arj^i 


Feh.  X0« 


Coos£r  Demandant  ^  Yatxs,  Vouchee* 


Meadow  will 
piss  in  a  re- 
covery under 
the  word 
«« land/*  and 
the  Court  will 
not  amend  by 
adding  the 
word  **  nea* 
dow/* 


ADAMS  Ser)t«  moved  to  amend  this  recovery  by. 

inserting  the  Word  meadow,  the  recovery  meiitioB«: 

log  only  Umdi  and.  the  property  consisting^  as  appeared 

by  affidavit,  partly  of  arable  and  partly  of  meadow  land* 

He  referred  to  FricJceVy  Demandant;  Bishop,  Vouckee{d)y 
in  which  a  similar  amendment  had  been  permitted,  and 
cited  SiUtf  v.  Silly  (6),  Carihew,  204.,  and  IS  Vin.  Abr. 
JFVn^,.236^  to  shew  that  land^  in  the  language  of  pleading, 
Mgnified  araUe  landy  and  did  not  melude  meadow. 
Conveyancers  had  made  the  objection,  and  if  the  Court 
refosed  the  amendment,  the  Vouchee  would  be  olaiiged 
to  sustain  the  eatipence  of  a  law  suit 


The  Court  took  time  to  consider ;  and  now. 

Best  C«  J.  said,  that  for  this  time  they  would  iJlow 
the  amendment,  but  never  in  future.  Lord  Coke  had- 
said,  *^  terra  est  nomen  generaUssimum,  and  comprehends 
all  species  of  land  as  meadow  pasture,"  &€•  {c)     Al- 


{e^  z^JBor^ssu 


(^}  Tm^.  »6d. 


though 
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though  the  distincticm  was  taken  in  Silfy  v.  SUk/y  the        1-827. 
dedsioR  in  that  case  did  dot  turn  upon  it ;  the  distincttony    ^      -  _, 
indeedf  was  so  absurd,  that  no  man  of  sense  could  ao-       Yaxk. 
cede  lo  it.     If  there  were  any  thing  in  the  objection,. 
n»  meadow  could  ever  hat^e  been  taken  under  an'  elegit, 
for  the  statute  of  WeitminiUer  ordered  the  debt  to  be. 
levied  of  the  defendant's  goods,  ov  of  a  moiety  of  hi» 
Imnds. 

Gasslee  J.  refffl*red  to  I  Burr.  1 15.,  where  Lord 
Man»feld  says,  that  **  common  recoveries  are  a  mere 
form  of  conyeyance." 


Strahan  H).  Smith  and  Another.  Feb.  lo. 

ASSUMPSIT  for  use  and  occupation  of  a  pictore"  T.  holding 

mllerj.     Upon  an  awardf  made  under  an  order  of  P*^*"***  ®:/^ 

Nin  Prim  in  this  cause,  the  arbitrator  found  that  nothing"  for  an  aUeged 

was  due  from^  the  Defendants  to  the  PlaintifiV  but  stated  <^^>  ^^^^ 

the  following  facts  to  enable  the  Plaintiff  to  take  the  pjaiDtiff  In 

opiaioR  of  the  Court/  which  to  de- 

In  January  1808,  P.  P.  W.  Porter  assigned,  among*  ^^^^^^ 

ottier  pn^er^  of  value,  certain  pictures'  to  P*  mtid  G.  died,  the  De- 

Takoardin  as  an  indemnity  Sttrainst  losses  or  expenceS'  f<cn<^,^  ^^ 

-.,,  .,.  "o  -^-^„-'  administratorH 

ymk¥SB  they  might  mcur  on  aecount  of  P.  P.  W.  Porter*    contested  TS 

Pi  Takoardtn  afterwards  hired  the  Plaintiff's  premises'  claim  by  a  snit 
at  m  yearly  rent,  became  tenant  tfiereof  to  the  Plaintifl^  PwtoffS' 
and  deposited  the  pictures  thei^in.  rait»  in  order 

to  prrrent  the 
jaUmi  from  being  distrained,  they  petitioned  the  Court  to  satisfy  the  PlaintilF's  rent 
out  of  certain  funds  paid  into  court  in  the  course  of  fhe  cause.  T,*b  claim  havbg 
been  disallowed  by  the  Courts  the  pictures  were  ordered  to  be  delivered  to  the  De- 
ftndanti,  who,  in  order  to  obtain  diem,  paid  sent  to  the  time  of  delivery : 

Held,  that  these  circumstances  did  not  constitute  the  Defendants  tenants  to  the 
Platmiffi' 

In 


—    w«^. 


m 
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l'8m 


fl^AHAir 

Smith. 


In  May\%09  Pw/frdied,  P. and  G.  Tahourdin  being 
under  liabilities  for  him,  and  having  the  pictures  and 
other  property,  and  claiming  to  be  creditors  to  a  large 
amount. 

In  April  1810,  the  father  of  the  Defendants  took  out 
administration  of  the  effects  of  Porter^  as  a  creditor  by 
bond;  and  in  June  1812  filed  a  bill  against  P.  and  G. 
TahoUrdtHf  for  an  account  of  all  monies  and  pictures 
received  to  the  use  of  the  intestate,  and  to  prevent  them 
from  disposing  of  any  part  of  the  property.  An  in- 
junction was  thereupon  obtained,  of  which  the  Plain- 
tiff had  notice,  and  was  restrained  from  selling  the.' 
pictures. 

A  certain  sum  of  money  was  paid  into  Court  to  the 
credit  of  the  cause,  under  an  order  obtained  by  the  De- 
fendant's father  on  account  of  a  bond  due  to  Porter^ 
which  P.  and  G.  Tahourdin  claimed  as  a  collateral  se- 
curity by  assignment,  and  this  was  the  only  fund  in 
Court. 

The  accounts  between  the  intestate  and  the  Tahaurdins 
were  referred  to  the  Master,  and  the  Tahotirdins  be- 
coming bankrupt,  their  assignees  were  made  parties  to 
the  suit. 

The  Defendant's  father  having  died,  they  became  ad-< 
ministrators  ot  Porter. 

P.  and  G.  Tahourdin  being  unable  to  substantiate  their 
claim,  the  suit  was  dismissed;  and,  in  March  1824,  the 
Court  ordered  the  pictures  upon  the  Plaintiff's  premises 
to  be  delivered  to  the  Defendants,  as  the  personal  repre- 
sentatives of  Por/^.  Pending  the  suit,  the  Plaintiff's* 
rent  was  paid  every  year  on  the  petition  of  the  Defend- 
ants and  their  father  out  of  the  fund  in  Court,  they 
alleging  that  the  rent  was  du^  and  that  they  had  been 
applied  to  for  it. 

On  the  8th  of  March  1824,  the  Defendants  received 
the  pictures  from  the  Plaintiff  under  the  order  of  Courts 

when 
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when  tbey  paid  the  Plaintiff's  rent  up  to  the  25th  of 
that  Marckj  taking  a  receipt  *^  for  one  year's  rent  for 
the  care  of  pictures,  the  property  of  the  late  P.  P.  W. 
Porter^*  and  giving  a  receipt  for  the  pictures  with  the 
words,  <*  Rent  upon  the  same  having  been  paid  by 
us  to  the  25th  instant." 

The  Plaintiff  then  alleged,  that  the  Defendants  were 
bis  tenants  from  year  to  year;  that  they  were  bound  to 
give  him  a  r^ular  notice  to  quit,  or,  at  all  events,  to  pay 
rent  to  the  end  of  the  then  current  year. 

The  arbitrator  thought  that  the  relation  of  landlord 
and  tenant  never  subsisted  between  the  Plaintiff  and 
Defendants,  or  their  father. 

Wilde  Serjt.  obtained  a  rule  nisi  to  set  aside  this 
award,  on  the  ground  that  the  Defendants,  by  paying 
the  rent,  had  admitted  themselves  to  be  tenants ;  and 
that,  consequently,  die  award  ought  to  have  been  in 
&vour  of  the  Plaintiff. 

Bosanquet  Seijt,  who  shewed,  cause,  insisted  that  the 
relation  of  landlord  and  tenant  never  subsisted  betwe^ 
the  Plaintiff  and  Defendants ;  that  it  was  competent  to 
Sirahan  or  Tahotirditif  notwithstanding  the  chancery 
suit,  to  have  ended  the  tenancy  at  any  time,  and  to  have 
placed  the  pictures  in  some  safe  custody  by  application 
to  the  court;  that  until  the  accounts  were  taken  pur- 
suant to  the  bill,  it  could  not  be  known  whether  the 
Defendants  had  any  interest  in.  the  pictures,  so  that  they 
were  not  affected  by  the  payment  out  of  the  funds  in 
court,  and  when  it  was  ascertained  that  they  had  an 
interest,  the  pictures  could  not  be  delivered  up  till  pay- 
iMnt  of  the  warehouse  rent ;  that  payment  therefore  was 
made  to  obtain  the  pictures,  and  not  in  adoption  of  the 
tenancy.  The  Tahourdins  might  have  occupied  under  a 
lease  with  covenants,  and  if  the  Defendants  were  held  to, 

have 
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IM7.  ham  adopted  tbe  tenancy,  because  they  daiined  the 
pictures,  they  might  equally  be  teld  liable  to  all  the 
covenants  entered  mto  by  the  Takourdins. 

Wildey  in  support  of  his  nile,  admitted  thatan  abioiufee 
tenancy  subsisted  in  the  first  instance  between  Takmirdms 
and  the  Plaintil^  but  aigoed  that  as  soon  as  the  injunction 
was  obtained  which  restrained  the  Tahaurdins  from  dis* 
posing  of  or  parting  witli  any  of  die  property  then  in  their 
possession  or  power  belonging  to  the  late  P.  P.  W*  Poriet$ 
the  tenancy  which  at  first  was  absdute^  became  con- 
Itagent,  and  that  the  party  who  should  ultimately  succeed 
upon  the  chancery  suit  would  become  the  tenant*  Then 
Porter'a  adofinistrator  having  applied  by  petition  that 
the  l?]mniift  Sirahan*B  rent  should  be  paid  out  of  the 
finds  in  cou?t»  he  acbpted  the  teomicy,  and  upon  re- 
oeiving  die  pictures  became  responsible  for  the  rent. 

Best  C.  J.  The  question  in  this  case  is,  whether  the 
relation  of  landlord  and  tenant  existed  between  the 
Plaintiff  and  Defendants.  It  appears  that  P.  W.  Poifer^ 
having  made  a  collection  of  pictures,  pledged  them  to 
the  Tahourdins  by  way  of  security  for  a  supposed  debt. 
Tlie  T\ih(mrdins  provided  a  place  for  tbe  reoeptiim  of 
tbe  pictures,  and  so  were  occupiers  of  the  room  in  re- 
spect of  which  the  rent  is  claimed ;  that  appears  distinctly 
on  the  award :  and  the  question  in  this  cause  is,  whe- 
ther their  interest  in  the  premises  has  ever  been  trans- 
ferred to  the  Defendants.  In  order  to  constitute  the 
relation  of  landlord  and  tenant  between  them  and  the  ' 
Plaintiff,  there  must  have  been  a  contract  express  or 
implied.  Express  contract  there  is  none;  but  it  has 
been  urged  that  snch  a  contract  may  be  implied  from  the 
payment  of  rent  by  the  Defendants.  There  certainly 
are  cases  in  which  such  an  implication  would  arise  firom 
the  pigment  of  rait,  but  every  such  implication  is  liable 

to 
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to  be  fobuttod,  and  the  circuiastuioes  under  which  tbU 
rent  was  paid  do  rebut  any  «ich  ieipUcatioii.  The 
mere  payment  of  rent  will  not  of  itself  constitute  a 
tenancy ;  to  have  such  an  effbet,  it  must  be  pi^  by  the 
party  in  the  capacity  of  tenant  But  the  Defendants  never 
paid  in  any  such  capacity.  After  tb^  death  of  Pcrterf 
Sk  suit  was  oooamepced  in  equity  to  ascertain  whether  the 
Taiawrdiuf  wet^  entitled  to  bold  these  pictures  or  not 
JDariog  that  sqiti  the  Defendants,  die  Smiiis,  asPior^a 
fqpresentativeS)  paid  the  rent,  not  from  their  own  fuodsp 
bot  o«yt  of  mooi<DS  which  had  been  paid  into  chancery  im 
the  course  of  the  suit  By  the  ultimate  decision  of  the 
Court  of  Chancery,,  the  SmUhg  were  ordered  to  be  put 
in  posaaiaioii  of  the  pictures,  and  it  is  said  that  from  this 
circumstance  an  agreement  may  be  implied  on  their 
part  lo  beppme  teoauls  of  the  premises  where  the  pic- 
tures were  kept.  But  they  had  only  paid  out  of  court 
what  was  necessary  to  enable  them  to  get  possession  of 
the  pictures ;  their  intention  was  solely  to  discharge  the 
Takourdin^  lien,  and  not  to  become  responsible  for  the 
rent  The  relation  of  landlord  and  tenant  never  existed 
between  them  and  the  Plaintifl^  and  oiir  judgment  must, 
tfaereibre^  be  for  the  Defendants. 

Ba«K  J.  Looking  at  all  the  circnmstances  of  this 
cas^  I  think  a  tenancy  by  the  Defendants  cannot  be 
implied.  It  was  never  alleged  in  chancery,  that  they 
were  tenants  to  the  Plaintiff;  the  suit  w&s  dismissed  in 
18€4,  and  the  pictures  were  ordered  to  be  delivered  up. 
The  ftmds  for  the  payment  of  the  Plaintiff's  rent  were 
year  by  year  obtained  from  the  Court  of  Chancery.  It 
would  be  most  unjust  to  hold  the  Defendants  liable  as 
tenants,  when  it  is  plain  they  only  paid  the  rent  on  be* 
half  iX  the  Tahourdins^  and  to  save  the  pictures  from  a 
distress,  till  the  suit  in  cha;acery  between  them  aod  tha 
TaAourdins  should  be  determined.    I  think,  therefore, 

that 
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M£7«       that  the  award  is  well  made^  and  that  our  judgmefll 
L-:«.i     must  be  for  the  Defendants.  -^     ;£t*i 


«, 


Smith,  Burrouoh  J.  concurred. 


) 


Oaselee  J.  According  to  the  statement ,  m*  thflr 
award,  there  never  was  a  moment  in  which  the  Defiuid- 
ants  were  tenants  to  the  Plaintiff.  On  the  contxarjr,  thd 
Plaintiff  treats  the  pictures  as  the  pictures  of  the  2fa^ 
hourdins.  He  was,  indeed,  entitled  to  distrain  and  wM 
them,  and  such  being  the  case,  the  Defendant&ap|il|r.t» 
the  Court  of  Chancery,  and  procure  the  payment;  of  iber 
rent  out  of  certain  funds  in  court.  But  this,  so  far  irocn 
raising  any 'implication  of  a  tenancy  on  their  par%  tMds 
rather  to  exclude  any  such  supposition.  .} 

Judgment  for  the  Se^daitts. 


Fei.  lo.  Harris  v.  Booker. 


By  an  inquist-  T^EBT  for  use  and  occupation.    At  the  trial  before 

^^eU^h""^  i?«/  C  J.,  London  Sittings  after  last  Michaelmat 

agiinit/e.C^  term,   it  appeared  that  the  Plaintiff  had  recovered  a. 

it  was  found,  judgment  against  R.  E.  Cresswel/^  Esq.,  upon  which,  in. 

time  of  the  JSaster  term  1826,  an  elegit  was  issued,  directed  to  the 

judgment  he  sheriff  of  the  county  of  Gloucester.   The  sheriff  returned 

cwt  ^'l    d  *"  inquisition,  by  which  it  was  found  that  Cresswell^  at 

in  the  occu-  the  time  of  the  judgment  against  him,  was  seised  for  life 

pation  of  B.      ^f  certain  lands  at  Bibwy^  in  the  occupation  of  the  De- 
In  point  of         -.     ,  ,,    .         i     ,      ,    .  «  ,  '    «     ... 

fact,  these        lendant,  (bemg  the  lands  m  respect  of  the  rent  of  which 

lands  were 

vested  in  certain  trustees  in  trust  for  R,  C,  and  for  raising  a  sum  of  money  for  A.  F., 

but  the  trustees  permitted  R.  C.  to  receive  the  rents : 

Hsid,  fkat  the  tenant,  by  tkgkf  could  not  sue  S.  for  the  itat. 

the 
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Ae  present  action' was  brought;)  and  in  September  the        M27.  - 
Plaintiff  served  the  Defendant  with  notice  of  the  inqui-       ^^^ 
ntion,  and  with  a  demand  of  the  rent  then  due.     More       . -Vk*^  -^ 
than  400/.  was  due,  and  the  Defendant,  upon  being; 
served,  said  that  Mr.  CressxDell  was  his  landlord,  and 
that  be  paid  his  rent  to  him. 

On  the  part  of  the  Defendant,  it  was  proved  that 
CressweU  had  no  legal  interest  in  the  lands  in  quesdon: 
that  they  were  vested  in  trustees  under  his  Cither's 
marriage  ^ttlement  and  a  subsequent  settlement,  for  a 
term  of  1000  years,  in  order,  among  other  purposes,  to 
raise  10,000/.  for  Anna  Maria  Fry^  his  aunt,  and  that  the 
10,000/.  had  not  yet  been  raised  under  the  settlement: 

That  Cressnoell  was  in  the  meantime  permitted  by  the 
trustees  to  receive  the  rents  and  profits.    . 

Upon  this  evidence  the  Plaintiff  was  nonsuited,  with 
leave  to  move  to  set  aside  the  nonsuit  and  enter  a  verdict 
instead. 

Taddy  Serjt.  having  accordingly  obtained  a  rule  nisi 
to  that  effect, 

Vaughan  and  Wilde  Serjts.  shewed  cause. 

The  Plaintiff  can  have  no  better  claim  against  the 
Defendant,  th6  occupier  of  the  land^  than  he  hasjBgainst 
Cres^wdl  under  the  judgment ;  and,  as  against  Cresswell^ 
the  elegit  would  give  him  no  claim.  By  the  statute 
29  Car.  2.  c.2,  s.lO.  the  sheriff  can  take  under  an  el^t 
only  such  lands  as  the  party  against  whom  it  issues  is 
legally  or  beneficially  entitled  to ;  and  Doe  d.  Hull  v. 
Greenhill{a)  has  decided,  that  where  the  party  is  jointly 
interested  In  trust  property  with  another,  the  land  cannot 
be  taken.  The  sheriff  cannot  deliver  possession,  (1  Eq* 
Cos.  Abr.  381.  Taylor  v.  Cole{b) ),  and  his  inquisition  is 

(tf)  4  B.  &  A.  684.  (h)  3  ^«  ^'  «95* 

-  Vol.  IV.  H  not 
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l|27^^     not  conclusive,  at  all  evenjtsi  agsAj^st  the  iHXupj^ri  mbit 
tnigbt  suffer  great  injustice  if  not  peKOH^tisfl  t^  impff^i^iU 

..  '  i  \'  «  '■ 
Taddif.  The  tenant  by  cUgit  obtains  a  right  to  i>Qaf 
session  on  the  execution  of  the  writ,  and  it  is  notnooesiary 
for  him  to  sue  out  an  ejectment  or  an  habere,Jiieia9^  sa»^, 
sessionem.  (Per  Gibbs  J.  in  Rogers  y*  Pitcher^  (a) )  ,  B^j 
the  execution  of  this  writ,  therefore,  the  Plaintiff  was  pu^ 
in  possession  of  whatever  property  Cresswell  badp.syW 
ject  to  the  operation  of  the  writ ;  but  rent  may  be  t^n 
under  an  elegit  as  well  as  land  (2  Bac.  Abr.  719t  EfXe^.^ 
ctdion\  and  of  the  rent  payable  by  the  Defendant,  Pre^ 
well  was  in  the  actual  receipt,  according  to  th.e  Pefepda^t'^ 
own  admission,  so  that  by  the  execution  of  the  el^f.tfm 
Plaintiff  was  entitled  to  it  without  attornments  Tltt% 
distinguishes  the  case  from  Doe  v.  GreenhiUi  where. ^ 
trustees  had  entered,  and  had  actually  devestecl  tfa^ 
cestuique  trust  of  the  receipt  of  the  p^ofit$^  The  Derj 
fendant  Booker  having  regularly  paid  his  rent  to  Cressyx 
•welly  could  not  contest  Cressweir%  title  to  receive  i^;:  an^ 
the  Plaintiff  standing  in  CresswelPs  place,  wJho|has,,iiot^ 
traversed  the  inquisition,  is  now  entitled,  tp  tb|e,  rei^^^ 
under  the  elegit.  , 

Cttr.  adv.-  vuiij\ 

Best  C.  J.    This  was  an  action  for  use  andi  oocu-r} 

pation.     In  support  of  the  Plaintiff's  case  a  ^u^gmf^d 

against  the  Defendant's  landlord  was  given:  ip  eyidencei, 

and  an  elegit^  under  which  possession  had  beea  talsea.of) 

a  moiety  of  his  lands  in  the  occupation  of  the  Defendant** 

It  appeared  that  more  than  400/.  was  due  for  rent  firdmr 

the  Defendant  to  his  landlord,  and  it  was  insisted  th^tir 

the  tenant  by  elegit  might  sue  for  this  without  [wyy^ 

attornment,  especially  as  the  sheriff's  inquisitipX^^baUf 

•  .  .    .if 
(a)  6  Taunt.  ao7* 

found 
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found' dfat  the  landlord  of  the  Defendant  was  seised  of 
tlte  la&d  in  respect  of  which  the  rent  was  payable.  To 
this  it  was  answered,  that  the  land  was  vested  in  trustees 
for  a  term  of  1000  years,  to  raise  a  sum  of  money  for  the 
landlord's  Hunt  (which  money  had  not  yet  been  raised)^ 
and  also  for  other  purposes.  The  Plaintiff  was  there- 
upon nonsnited,  and  we  are  of  opinion  that  the  action 
eamiot  be  maintained,  and  that  the  nonsuit  was  proper. 
We  do  not  agree  that  an  attornment  would  have  been 
unnecessary,  supposing  the  Plaintiff  had  been  in  a 
sittttftion  to  ddl  for  it  Where  a  party  claims  under  a 
.contract^  an  attornment  is  rendered  unnecessary  by 
4  Ann»  v.  Id.  s.  9.,  which  enacts,  that  all  grants  or  con- 
veyanoes  Aereafter  to  be  made,  shall  be  good  and 
efledtual  to' all  intents  and  purposes  without  any  attorn- 
menl;  but 'this  applies  only  where  property  is  Ac- 
quired by  grant  or  conveyance;  in  the  present  case 
it  is  claimed  under  a  judgment,  and  even  if  the 
tenant  by  elegit  had  a  right  to  enter,  w^  think  be 
could  not  have  proceeded  for  rent  without  an  attorn- 
menL  Bat'  we  decide  this  case  principally  on  the 
sutboriCy  of  Doe  d.  Htdl  v.  Greenhilly  from  which  it  is 
not  to  be  distinguished.  In  that  case,  a  verdict  was' 
foitlid  in  ejectment  for  the  lessor  of  the  plaintiff,  who 
claimed  under  a  judgment  recovered  against  the  de- 
fendant^ and  a  writ  of  elegit  and  inquisition  thereon 
tidCM  and  rettimed;  but  liberty  was  reserved  to  the 
defendant  to  move  tp  enter  a  nonsuit  upon  an  objection 
taken  at  ihe  trial.  The  objection  was,  that  by  a  deed 
exedited  2dd  of  June  1809,  long  before  the  plaintiff's 
judgment  was  recovered,  the  legal  estate  in  the  premises 
was  vested  in  trustees,  for  the  purpose  of  securing  an 
aotittity  16  the  defendant's  mother,  with  permission^  to 
the  defendatti  to  take  the  rent  till  the  annuity  should  -be 
m  arrear.  By  the  deed  the  trustees  were  empowered  to 
enter  in  case,  the  annuity  was  in  arrear,  which  they  did 
--  -  H  2  in 


wo  CASES  IN  HILARY  TERM 

1^89^       in  1817.    But  at  the  time  of  the  execution  of  the  elegit^ 
\j-^j^-      and  of  commencing  the  action,  there  was  nothing  in 
V,  arrear.    It  was  contended,  for  the  plaintiff,  that  the 

case  fell  within  the  29  Car.  2.  c.  3.  s.  10.  as  being  pre- 
mises held  in  trust  for  the  defendant 

It  was  there  holden  that  the  plaindff  could  not  re^ 

'  oover,  because  the  estate  was  vested  in  trustees,  thdngH 
partly  for  the  defendant's  benefit.  But  if  he  could  not 
recover  in  ejectment,  neither  could  he  in  an  action  Tot 
the  rent,  because  he  could  not  claim  the  rent  unless  he 
had  a  right  to  enter.  And  it  having  been  decided  that 
a  plaintiff  cannot,  under  such  circumstances,  recover  in  % 
gecCment,  it  is  unnecessary  for  us  to  decide  whether' the 
plaintiff  could  enter  at  once  under  the  el^tii  or  iniust 
alao  bring  an  ejectment  to  obtain  possession.  It  is  clear, 
in.  the  present  case,  that  the  Plaintiff  was  not  entitled  to 
the  possession  of  the  land^  as.ag^iqst  the  landlord  Cress^i 
wellg  and  if  so«  he  could  have  no  claim  against  the 
tenant  The  inquisition  certainly  found  that  CressnoeU 
was  seised  of  the  land ;  but  a  stranger!  to  the  inquisition 
was  not  bound  to  traverse  it:  he  might  dispute  its  correct- 

r^ness  in  any  other  way.  Cresswell^  however^  h^d  AddniUr 
in  the  premises  but  a  joint  equitable  interest,  of  vhidi 
a  court  of  equity  could  alone  take  cognizance^-       ^  .  ■,?$ 

i.  Rule  discharged. 

Gabelee  J.,  not  having  been  present  at  the  argumetti^d 
did  not  join  in  the  judgment  '  r    T 


*   H 
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^  .  .•    -    ■ 

'nij   Jfijlj    .•:  ."T  '  ■'         •  -  .   *.  J'       .-       • 

Linnet,  Vouchee.  .  ^   '  A*:.?©, 

•  ■"  -  • 

JQHA^  Seijt  moved  that  a  recovery  might  pass^.  In  »  rtantrfr 
K.f!  ^1,^^^^^  *^®  language  was,  caUeth  to  warranty,  in*  ^^^nmty'Mt 
8t^  of  o^utr^^A  to  warranty,  an  improper 

^|[n  th^  plfi  IfOtm  form  the  word  was  vocati  but  expretnon. 

jLiiJ    I.  .1     >         -1 

7^  Cotir^  observing  that  voucheth  had  a  technical 
me^iungi  which  could  not  be  supplied  by  any  other 
word,  refused  to  let  the  recovery  pass ;  and  Vmighan 

,i>  ,|.,  .1    j  Took  nothing. 


n.-Miri/.;...-    >'    RoLFE  t;.  Burke.  Fa.i%. 

H'tliLAlB  *Ser}t.  objected  to  an  affidavit,  that  it  was  Practice. 

''  iteititled  ••  in  the  Ck>mmon  Pfacf,**  which  was  not  An  iffidavit 

entitled  <*  in 

the  name  of  any  Gomt;  but  tlie  Commoa 

..,T..   ...  Piate/'hM 

THe  Court  held  the  title  sufficient,  this  Cburt  having 
b«H^*flxfld  m  eomrmad  locOf  while  die  Court  of  Kin^s 
Bench  was  ambulatory. 


H  S 
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•1  in 


Whereas  whea  the  acknowledgments  of  persons 
levying  fines  or  sufftf ing  recoveries  are  taken  before 
commissioners,  the  affidavits  which  the  present  practice 
requires  are  not  sufficient  to  satisfy  the  Court  that  die 
interests  of  married  women  are  properly  protected ; 

And  whereas  it  is  unfit  that  any  attorney,  solicitor,  or 
agent,  or  the  clerk  of  any  attorney,  solicitor,  or  agent 
of  any  party  to  any  fine  or  recovery,  should  be  a  com- 
missioner for  the  taking  the  acknowledgments  therein ; 
It  is  ordered  by  the  C!ourt,  that  from  and  after  the 
first  day  of  Easter  term  next,  an  affidavit  shall  be  made 
by  one  of  the  commissioners  before  whom  the  acknow- 
ledgment  of  any  of  the  parties  to  any  fine  or  recovery  is 
taken,  deposing,  in  addition  to  the  fiicts  now  required 
by  the  rules  of  the  Court  to  be  included  in  affidavits  of 
the  taking  acknowledgments  of  fines  or  recoveries,  that 
none  of  the  commissioners  are  attomies,  solicitors,  or 
agents,  or  clerks  to  any  attorney,  solicitor,  or  agent,  of 
any  of  the  parties  to  the  fine  or  recovery  for  the  taking 
the  acknowledgment  to  which  the  commission  under 
which  they  have  acted  has  been  issued. 

It  is  further  ordered,  that  the  commissioners,  from 
and  after  the  first  day  of  the  next  term,  do  enquire  of 
married  women  whether  they  intend  to  give  up  their 
interests  in  the  estates  to  be  passed  by  any  fine  or  re-r 
covery,  without  having  any  provision  made  for  them  by 
settlement  or  otherwise^  in  return  for  thdr  having  so 
given  up  their  estates  or  interests ;  and  if  it  appear  to 
such  commissioners  that  any  settlement  is  to  be  made  on 
any  married  woman,  such  commissioners  shall  see  that 

^  ;;  such 


IN  Tifc  Ttik  8b  toH  Ybabs  op  GEO.  IV.  tt* 

such  setdement  is  properly  made  and  duly  executed,  and       j^^t. 
one  of  them  at  least  shall  make  an  affidavit  that  this 
order  has  been  fully  complied  with*    And  it  is  lastly 
oRD£KED,  that  tl^9  order  shall  be  stuck  up  in  all  the 
public  offices  immediately. 

W.  D.  Best. 
*^'^''    ■    '  J.A.Park. 

'^  '/  '  j.  burrough. 

S.  Gaselee. 
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CASES 

^fP«..  ARGUED  AMD  DETERMINED 

IN  THB  I 

Court  of  COMMON  PLEAS, 


OTHER    COURTS, 

J'    .1  ■  IN 

Easter  Term^ 

In  the  Eighth  Year  of  the  Reign  of  OeorcIe  IT. 


i'l  .  • 


May  %.      '  Greenough,  Demandant ;  Scott  arid  *Wiffe, 

Deforciants. 

Roe.    Mb-     TN  the  dedimus  the  conusors  were  named  Scott,  but 
Bomcr  ofuie         ^gy  signed  their  names  on  the  acknowledgment  as 
what,  not         Scoot, 
amendabk*  Being  applied  to  for  a  fresh  acknowledgment,  they 

refused  to  give  one.    The  consideration  for  the  fine  was 

200/.  lent  by  Greenough  to  Scott  and  wife. 

Upon  an  affidavit  of  their  identity  by  the  conusee^ 

agent,  and  that  they  had  signed  their  names  Scoot  by 

mistake. 

Cross  Serjt  moved  that  the  fine  might  pass;   but 
the  0>urt  * 

Refused. 
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1887. 


Ayton  v.  Bolt.  m^  ^ 

HTHIS  was  an  action  on  an  attorney's  bill,  to  which  Defendant 

^the  Defendant  pleaded  the  statute  of  limitations.  ^°^  *PP^^ 

At  ttie^  trial  before  Best  C.  J.,  Middlesex  sittings  after  last  debt  barred  by 

term,  it  appeared  that  the  debt  had  accrued  in  1813,  Ae  statute  of 

bat  that  the  Defendant  having  been  applied  to  within  ^^^  he  Aonld 
six  years,  said  he  should  be  happy  to  pay  the  debt  if  be  bappy  to 

he  coidd^  and  added,  that  if  the  Plaintiff  could  recover  ^y  .^£j 

for  lum  a  debt  due  to  him  from  one  Crumey^  the  Plain-  tbat  the  Plafti- 

tiff  miirht  therewith  satisfy  his  own  debt.  tiff  mutt  shew 

tbe  Defend* 

No  evidence  having  been  given  of  the  Defendant's  ^^9^  abiBty" 
ability  fo  pay,  which  the  Chief  Justice  required,  a  verdict  to  pay. 
was  found  for  the  defendant 

Peaie  Seijt.  now  moved  for  a  new  trial,  on  the  ground 
thiLt  this  was  an  unqualified  promise,  the  Defendant 
onljr  rcjgretting  that  he  had  not  present  means  of  pay- 
ment. ' 

,  3n(  tb^  Court  said,  that  the  case  fell  within  the  rule     .^  ?/      «   7 
^4f^^^  '^  ^ Court  V.  Cross  {a)  ;  and  Teake  '»  ^ 

Took  nothing..  ,J 


(a)  3Biif^i&.  349. 
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J  it 


1 


Ffauntiff  de-      r\ETINUE  for  deeds.    The  dechration  «Heg^  idi A 

fi^t^dif^  the  Plamtiff  delirensd,  and  ctnsed  to  to^Kfb^ 

title-dcedt  of    to  the  Defendant  certain  deedg  (describing  thdin)fdf  icUa 

FWntiff '•        said  Plaintiff,  of  great  value,  to  wit,  of  the  valueUif  *000t. 

Plaintiff  htT-    ^  ^  ze-<lelivered  by  the  Defendant  to  the  Plamtiff 'when 

ing  afierwardt  the  Defendam  shouU  be  tbereoHtD  aftennaids  tequtetttd^ 

^^^vm^^  yet  the  Defendant^  although  requested,  ^RmAv^te^ 

to  the  uie  of    cUiter  them,  and  unjustly  detained  them*  r 

Slt*M^*      Second  count,  that  the  Plaintiff  was  lafwMiy  pos^Mid, 

coald  not  lop-  AS  of  his  own  property,  of  certain  other  deeds  (describing 

port  trovtr  for  tfaemX  and  being  so  possessed,  lost  them,  Oad  they  dime 

ths  deeds.        ^  ^^  Defendant's  possession  by  findings    Yet  the  Di^ 

fendant,  knowing  theoi  to  be  the  property  of  cfae'P}ain>- 

ti£^  had  not  delivered  them  to  Plaiii^,  thodgh  »^ 

jested,  bat  detained  theuL  .  '  :  .    . .  n  . 

Pleas:  1st,  noit  detinet :  2dly,  that  Ae  Plaintiff 'did 

not  deliver  the  deeds  to  the  Defendant;  Sdly,  that  the 

Plaintiff  was  not  lawfully  possessed  of-'the  deed%^^  of 

liis^  own  property;  4thly,  that^thbjw^m  iiot«itlfe).gn]^ 

fierty  <£  the  Plaintiff;  Stfaly,  that  DefeMhoft,  ^as^mwia^ 

veyanoer,  had  a  lien  on  them.  •    >    >'  .-r     .(^ 

At  the  trial  before  Gtudee  h,  Middbseb  kittkigajaftdr 

last  Mickadmas  term,  it  iqppeared  that  ^theiDtfendant 

uma  entered,  as  a  student  at  one  of  the  Inns^ief  ^G&tut^ 

und  had  taken  out  a  certifieate  as  a  ooKiVeyanoer  ;(thflt 

the  deeds  in  question  were  die  title  deedsrdf  itn*  Restate 

-belonging  to  the  Plaintiff's  wife;  thdt  tU  {Plaintiff  (kr 

Ms  agen^  after  his  marri^^e,  had  delivensd  them  ftb  die 

^Defendant,  with  instructions  to  pvepare  aoenveyanoe  of 

:the  pcc^eity;  th^  the  Defendattt  ptcfMirix}  the  iJdnv^y- 

-'^  *  '  i  ance 


^•^•J  oi  i  ^-"'wi 
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ance  accordingly;  that  an  attorney  was  employed  by  JSSBL 
him  to  levy  a  fine  of  the  property,  to  which  the  Plaintiff 
and  his  wife  were  parties ;  and  that  a  fine  was  levied  ac- 
cordingly ;  the  uses  of  which  were  declared  to  such 
person  as  Plaintiff's  wife  should  appoint,  and  for  de- 
fiiult  of  appointment,  to  George  Philips^  second  son  of 
Pbintiffaiid  his  wife.  -       -^.n..r<i 

•  The  Defendant  detained  the  deeds,  on  the  ground 
that  his  charges  fcMr  preparing  the  conveyance  had  not' 
been  paid* 

The  learned  judge  directed  the  Plaintiff  to  be  non* 
^okedt  with  leave  to  move  to  set  the  nonsuit  aside  and  ; 
enter. a  verdict  instead,  thinking,  under  die  above  cir«  ' 
cumstances,  that  lie  had  no  property  in  the  deeds  at  the 
tisie  the  itedon  was  commenced. 

JVilde  Seijt.  in  the  last  term  obtained  a  rule  nisi  to 
•set  aside  the  nonsuit,  on  the  ground  that  the  Defendant 
having  received  the  deeds  from  the  Plaintiff,  could  not 
contest  his  right  to  demand  them  again;  and  that 
charges  by  him  for  work  as  a  conveyancer  could  not  be 
MfttiiDed  in  law. 

'-  Cross  and  Spankie  Serjts.  shewed  cause.  They 
argued  at  great  length  that  the  Defendant  was  entitled 
tDrcbai^e  fcr  1ms  work  as  a  conveyancer,  and  if  so,  to 
detain  the  deeds  till  such  charges  were  pud;  but  as  the 
Court  decided  the  case  on  another  ground,  thefar  argu^ 
Bent  is  omitted  here.  They  then  contended,  that  in 
deli&ue  the  jury  were  bound  to  find  the  value,  of  the 
lUng  detained,  with  a  view  to  assess  damages  in  case 
the  Defendant  should  refuse  to  deliver  it  up;  that  a 
d^  could  be  of  no  value  to  a  party  who  bad  no  pro- 
perty in  it;  that  deeds  constituting  the  munimeoti  and 
titles  of  estates  are  the  property  of  the  person  to  whoih 
die  ^t^te  beWoflp ;  that  at  the  time  of  oommenciag  the 
*>..  present 
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lAf^t       present  action,  the  proper^  ip  the .  estate  to  wbioh  Ibft) 
^^X^*|^    deeds  in  question  referred  had  been  conveyed ^by ^bff 
^^f^      Plaintiff  himself  to  his  wife's  second  son;  that  at  that 
K$8^^JF!   time,  therefcore,  the  property  in  the  deedd  as  in  tbeieaiate 
was  in^lliat  son,  and  not  in  the  Plaintiff; .  and  tbat^  scmehc  • 
sequently,  as  the  jury  could  fipd  no  value  for  the  Pkiii«> 
tiff,  he  was  properly  nonsuited.     Vinery  Detii^iej  C*  pU  S»  i 
A  bailer  of  goods  who  sells  them  after  the  bailm^it 
cannot  recover  them  from  the  bailee. 

They  also  argued,  that  supposing  the  Plainliff  to 
have  had  even  a  special  property  in  the  deeds^  insamuch  r 
as  they  related  to  his  wife's  land,  she  ought  to  have  been 
joined  in  the  action :  Com.  Dig,  Bar.  and  Feme.  1  BolL 
Abr.  347.  Detinue  Q.  R. :  and  cited  Poacher  v*  ^<pr- 
man  {b\  to  shew  that  the  Defendant  was  entided  to  re* 
cover  for  work  done  as  a  cerdficated  conveyancer.  Upon 
thefi^  points,  however,  the  Court  gave  no  Qpinion* 

WMe  in  support  of  the  rule.  To  entide  the  Plaintiff 
to  recover  in  this  action,  it  was  only  nece^ary  to  shew 
that  he  or  his  agent  delivered  the  deeds  to  the  D^snd- 
ant :  the  Defendant  having  received  them  at  his  band^ 
was  precluded  from  disclaiming  his  tide.  It  would  be 
of  most  dangerous  consequences,  if  persons  en^ployed 
were  to.be  permitted  thus  to  turn  round  on  their  em- 
plpyers;  and  Dixon  Y.Hamond{a)  is  an  authori^  to 
shew.tbey  cannot  do  so.  An  agent  who  receives  gooda> 
^  from  his  principal  cannot  afterwards  refuse  to  redeliver 
them ;  and  if  the  Plaintiff  possessed  these  deeds  merely, 
foir  the  purpose  of  delivering  them,  that  gave  him  a  suffix  > 
ci^  special  property  in  them  to  satisfy  the  allegation, 
in  th^  deqlaration  that  they  were  his  deeds.  The  De- 
fendant can  no  more  dispute  his  title,  than  a  tenant. 

(-1)  2B.^j1.  310.  ih)  zB.bf  C.  744. 

that. 
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tfiat  of  his  landlord  under  whom  he  entered  upon  the'     ,  lj^» 
premises. 


4f. 


Best  C.  J;  This  was  an  action  of  detintie  fbr  certain'  Robins^ 
deeds;  to.whfch  the  Defendant  pleaded,  first,  that  he' 
did  not  detain  them ;  secondly,  that  they  were  not  law-' 
fdly  in  Ae  possession  of  iPlaintiff;  thirdly,  that  they  were 
not  the  Plaintrff  *s  property.  At  the  time  the  action 
commenced  these  deeds  were  not  the  property  of  the 
Plaintiff,  because,  whether  they  were  originally  so  br 
not,  the  Plaintiff  had  at  that  time  consented  to  a  fine, 
by  which  the  property  in  the  lands  to  which  the  deeds 
referred  had  been  conveyed  to  his  second  son.  It  is  a 
clear  principle  of  law,  that  the  muniments  of  an  estate 
belong  to  the  person  who  has  the  leg£tl  interest  in  it;  so 
that  if  the  Plaintiff  was  originally  entitled  to  receive  the 
deeds  on  request,  he  was  not  so  at  the  time  of  action, 
for  he  could  only  be  so  entitled  as  long  as  the  right  to 
the  property  continued  in  him. 

The  case  cited  from  Vlner  is  decisive  on  the  ^oint. 
That  case  rests  on  a  decision  in  the  year  books,  in  which 
tbe  party  delivering  a  deed  to  the  bailee  had  originally  ' 
a  right  to  it ;  but  his  right  having  passed  away,  the  Court ' 
hdd'be  could  not  sue  the  bailee.     No  distinction  hAs' 
been  pointed  out  between  that  case  and  the  present;  and  ' 
it  iff  perfectly  consistent  with  good  sense.     Why  shonld  \ 
not  the  rightful  owner  in  such  a  case  sue  at  once?   Why 
sbonid  the  party  who  originally  delivered'  the  deed  be 
supposed  to  retain  a  special  property  in  it,  in  order  to  do 
tbafwhicfa  the  true  owner  might  do  directly  ?     I  do  not 
agree  to  the  position  that  a  principal  may  in  all  cases 
recover  property  which  he  has  delivered  to  his  agent. 
Suppose  a  principal  delivers  the  property  of  another' 
wlio  claims  it  at  the  hatids  of  the  agent:  could  the  agent 
set  up  as  a  defence  that  he  received  the  property  from 
hi^^rincipal  ?   Certainly  not.    He  would  be  answarable 

to 
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lOTTl^^  to  the  true  owner,  and  not  to  the  false  claimant.  With 
respect  to  the  supposed  analogy  between  this  case  and 
that  of  a  landlord  and  tenant,  it  is  true  a  tenant  cannot 
dispute  that  his  landlord  had  a  title  at  the  time  of  the 
leasct  but  he  may  shew  that  the  title  has  expired  sub^ 
sequently  to  the  lease.  England  d.  Sybum  v.  Slade.  (a) 
So  here  the  Defendant  may  admit  that  the  PlaintiiFhad 
once  a  title  to  these  deeds,  but  insist  that  he  parted 
with  it  before  the  commencement  of  this  action.  Diatm 
V.  Hamond  has  no  bearing  on  the  present  question.  In 
that  case,  a  ship,  originally  belonging  to  one  of  two  part* 
ners,  had  been  conveyed  to  one  Hart  for  securing  a 
debt;  subsequently  Hart  conveyed  her  to  the  defendant 
upon  his  advancing  to  Hart  the  sum  secured :  the  de- 
fendant, who  was  an  insurance  broker,  afterwards  effected  * 
an  insurance  in  the  names  of  the  two  partners,  charged 
them  with  the  premiums,  and,  the  ship  having  been  lost,' 
received  the  amount  of  the  insurance  as  their  agent,  but  * 
refused  to  pay  such  money  to  the  assignees  of  the  twor 
partners,  alleging  that  he  was  only  accountable  to.  the  ' 
representative  of  the  single  partner  to  whom  theship£rat  * 
belonged.  The  Court  would  not  endure  so  dishonest  a 
proceeding ;  and  Abbott  J.  said,  <<  The  defendant  has 
received  the  money  as  agent  for  the  partnership,  and  he  - 
cannot  now  be  permitted  to  say  that  he  received  it  for 
the  benefit  of  Flowerdew  alone."  The  present  Defendant  ' 
has  not  received  money  for  two  persons,  and  then  at- 
tempted to  say,  "  I  received,  it  only  for  one;"  but  be  hasr 
received  deeds  under  colour  of  a  title  which  has  now 
passed  away  from  the  party  who  delivered  them.  Sup- 
pose the  case  of  the  conusor  of  a  fine :  the  estate  and 
muniments  belong  to  the  conusee  after  the  levying  of  the 
fine :  could  the  conusor,  after  the  fine  had  passed,  main- 
tain trover  against  the  attorney  for  not  redelivering  the 

{a)  4r.X.6Sv    ..         .-^:  .  - 
-:         ::  title 
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titlf^eds^of  the  estate?    When  the  rigbt.to  th9  estate.      LffSr.i 


^Pb  the  right  to  the.  muniments  went  also.     The  pre- 
sent case  b  of  the, same  nature^  and  the  rule  for  setting  \ 
aside  the  pQnsuk  must  be  discharged. 

Park  f.  In  supporting  this  nonsuit  I  am  not  afraid 
of  ii9p^i:hiiig  any  principle  of  law.  In  order  to  support 
ap  action  of  ^^/2772/f,  the  Plaintiff  must  have  a  general  or, 
a  $jpe9^  property  in  what  he.  seeks  to  recover.  If  he 
h^  not  ,such  a  property,  ijt  may  be  shewn  on  the  plea  of. 
non,  f(etine(»  But  at  all  events  the  fourth  plea  in  this  case 
has  ^en  clearly  established-  The  Plaintiff  had  no  pro^ 
pe^y  whatever  in  these  deeds  at  the  time  of  the  action : 
it  was  tJil  gone  by  the  operation  of  the  fine :  if  so,  the 
case  ii^  Finer  is  in  terms  the  same  as  the  present.  The 
Plaintiff  here  bad  conveyed  the  property  to  his  son ; 
andb^  tber^orje,  might  have  sued  for  the  deed,  although 
he  jnd  never  been  in  possession  of  the  property.  BoU. 
Jlfr^.Dffiime.,  Therefore,  without  entering  on  the  De- 
fendant's righ(  to  detain,  it  is  clear  the  Plaintiff  had  no 
ri^t  tp.sue. 

PuBBovGH  J.    In  detinue  the  Plaintiff  may  recover  , 
either  ^e /specific  thing  detained,  or  the  value  of  it. 
Bu^wbat  vaine  coi^d  the  jury  find  for  the  Plaintiff  in 
the,pre$)enf  c^se?.    I  am  clearly  of  opinion  that  this  was 
ai^^sweir  to  the  action  upon  non  detinet*    The  province 
oC^  the  jufy  Jr  this  respect,  cannot  be  supplied  by  a  writ . 
of  enquiry.    But  in  ordjer  to  establish  that  the  deeds  are 
of  aiiy  value  to  him,  the  Plaintiff  must  shew  that  he  has 
a  ogjbt  to  thc^m.    In  Co.  Lit.  28Sr  it  is  laid  down;  ^<  If 
the  defendant  plead  ;iim  detinet,  he  may  give  in  evidenoe 
a  gift  by  the. plaintiff,  Sor  that  shews  he  does  n9t  detail/, 
his  goods/'    M  the  time  of  this , action  tbe.Plaipti^'had  t 
no  interest  in  these  deeds ;  they  were  of  no  vsdue  to  him ; 
and,  therefore,  the  nonauk  was  ngbt 

Gi 


Faamnfl 
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\t^^.r  Gaselee  J.    I'had  some  doubts  at  first  Whether  want 

of  property  in  the  Plaintiff  might  be  given  in  evidence 
Gtk  nan  detinet^  bat  the  passage  from  Lord  Coke  renders 
that  point  clear.  If  the  Defendant  relies  on  a  Ken,  that 
nnrat  be  specially  pleaded ;  but  he  may  give  in  evidence, 
under  iton  detinet^  that  the  Plaintiff  has  no  property  in 
the*  thing  sought  to  be  recovered.  The  drcumstaLUce 
Aat  the  Plaintiff  delivered  the  deeds  to  the  Defendant 
will  not  avail  him,  since  he  himself  has  subsequently 
executed  a  conveyance  which  darries  the  deeds  with  it. 

Rule  dischflirged. 


Mi^  7*  E YLEs  V.  Ellis. 


'^^^^^^  COVENANT  for  rent  due  from  the  De&Bdaot  ts^tbe* 

Mthorized  Plaintiff.                                                          ^             t 

DermUnt  to  At  the  trial  before  OnsUm  Serjt.,  last  KenitmimBi^l^i 

ub  ted^'  Defendant  put  in  the  Plaintiff's  receipt  for  tilt  wmmA; 

maatf^oA  claimed.                                                                     -Mi  u 

^^«  ^^  The  Plaintiff  then  shewed  that  he  had  giiw  llie  t^ 

Owing  ta  <^>P^  upo"  hearing  from  the  Defendant  tliat  be  had  pai^' 

a  mistake  It  the  amount  to  the  Plaintiff's  banker  at  Muiitbme^  %y 

pSwTbtttDe-  ^**°'"  ^'^®  Defendant  had,  in  October  1825,  been  f^ 

Unidant,  who  quested  by  the  Plaintiff  to  pay  it.    The  Defendant,  who 

^t*^  kept  an  account  with  the  same  banker,  ordered  idie 

the  tame  amount  to  be  transferred  from  his  account  to  the  Plaio^ 

banken,  tna*-  tiff's  credit:  it  was  discovered,  however,  that  owing  to 

turn  to  the  *^™®  mistake  this  had  not  been  done  at  the  time  when 

Plaintiff's  the  Plaintiff's  receipt  came  to  the  Defendant's  hands; 

CIMit  OB  ftt^ 

dof  the  9di  of  December, 

The  Flaimiff  being  at  i  distance,  did  not  receive  notice  of  this  tniosfer  tiH  the 
Smdm^  following,  and  on  the  Saturday  the  banker»  failed :    .  ..  .  - 

Hcidt  dial  thie  waa  a  wffident  payment  by  the  Defendant. 

but 
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}0  Uffofk.  tbe  Platnliff's  complaining,  tbe  Befendaiitpoii  )^|||| 
1^^  of  J}qcenAer^  ord&ced  the  mistake  to  b^jrectifisdU 
^4  qn  JWi%,  the  9th  of  December^  addres^a  Iett«s^ 
^  Jtbe^i^Mintiff,  announcing  that  the  mistake  had,  b9g% 
rgc^£|i^  t^is  letter  the  Flaindfi^  being  at  .a  dislaftca^j 
4M  W^t  S^^  ^^  ^^  ensuing  Sunday,  In  tbe  intecval^lh^ 
ql^|]ker3  failed,  and  never  opened  their  bank  after  the 
^l^hirdt^n  *  The  transfer  in  the  banker^s  books,  from  the. 
I)efendant's  account  to  the  Plaintiff's,  appeared  to  haver 
bep  made  on  the  8th,  at  which  time  the'  Defendant's 
account  was  overdrawn  about  900/.  The  learned  seijeant 
Uionght  that  this  transfer  amounted,  under  the  circum- 
stanoes,  to  payment,  and  a  verdict  having  been  found  for 
die  Defendant^ 

TadA/  Serjt.  moved  for  a  new  trial,  on  the  ground 
that  no  actual  payment  had  been  made  to  the  Plaintiff;  \'  v^^' 

that  he  could  not  be  satisfied  by  a  mere  transfer  in  the 
liiiw^aLUMEy  and  liiat  not  having  received  the  letteri  t'^tWrurr  ^^ifT 
t31  tbe  Sundinf,  when  the  bankers  had  suspended  pay-  b^\i-:v>.it'j& 
^na  opportunity  of  drawing  the  amount  out  ^^  JnAbni»laa 
I ]Miidar.  the  verdict  might  have  been  acquiesced  '^^*,)}  n^ 
in  if  he  had  received  notice  of  the  transfer  on  the  Friday. 
Dl^  Aeftpdipt  had  no  general  directions  to  pay  to  the 
nwtiff*s  bankers,  and  an  authority  to  dqposit  money  ..^  i^O 

ydpx  tbemvi  Oeiober  did  not  warrant  making  a  transfer       '<  ^^u    >in  s 

^      .•  .......  ..oi 

C.  J.     The    learned    serjeant    was    right  in^         *    *  ^^"^^ 
this  a  payment    The  Plaintiff  had  made  the  j..  ..  -^At, 

Jtftiddan$  hankers  his  agents,  and  had  authorized  them  ^ '  •"  '*'^'^ 
ta  leeetra  ;the  money  due  from  l^e  Defendant.  Was  it  -  2.,  \  .t  ^  J* 
AiH  {Mlidf  or  was  that  done  whidi  was  equivalent  t&  /      ''I 

payment?  At  first,  not;  but  on  the  8di  a  sum  was  ac-      "^'.^,'^1;,^^^ 
^;{aUy  placed  to  the  Plaintiff 's  account;  and  though, no  r    ,^/{  -a^v 
money  was  transferred  in  specie^  that  was  an  acknow--i  »«*'',    ^^^*^«^ 
Vol.  IV.  I  ledgment"^"^'*^-"* 
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18S7.  ledgment  from  the  bankers  that  they  bad  received  the 
amount  from  Ellis.  The  Plaintiff  might  then  have 
drawn  for  it,  and  the  bankers  could  not  have  refused  hig 
draft. 

The  rest  of  the  Court  concurring,  TadA/ 

Took  nothing. 


Maj  8.  M*TaGGART  V.  ElLICE. 

Affidavit  to       q^HE  affidavit  to  hold  to  bail,  stated  the  Defendant  to. 

hold  to  bail :       "^    •      •    i  t      i         i      Tki  •     • «»  • 

whity  intuffi-  °®  mdebted  to  the  Plamtiff  upon  a  promissory  note' 

cient.  for  10,000/.,  drawn  in  ftivour  oflngltSf  ^ice^  and  Com- 

pany, and  duly  indorsed  to  the  Plaintiffi 

Toddy  Seijt.  obtained  a  rule  nisi  to  set  aside  the  bail- 
bond  and  enter  a  common  appearance,  on  the  grounti 
that  the  affidavit  did  not  state  an  indorsement  or  debt 
from  Mice  to  the  Plaintiff. 

Wilde  Serjt,  who  shewed  cause,  urged  that  an  in- 
dorsement by  Ellice  was  implied  in  the  word  didy. 

But  the  Court  held  the  affidavit  insufficient,  and  made 
the  rule 

Absolute. 
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Graham  and  Another,  Assignees  of  Thomas      MajZ. 
Wilkinson-  and  James   Mulc aster,   Bank- 
rupts, V.  MULCASTER. 

ASSUMPSIT.   In  the  first,  seconcj,  third,  and  fourth  Aarignees 

counts,  the  Plaintiffs  declared  as  assignees  of  fVil-  «n^«"  *  J^^* 

cominuttoii 
Jdnson  and  Mtdcastery  upon  promises  by  Defendant  to  against  two 

WUIdnmnrhiii  Midcader  before  their  bankruptcy,  in  pvtnen,  may 
respect  of  debts  due  to  them  before  their  bankruptcy :      J^Hcrion^ 

Breacbf  non-payment  to  Wilkinson  and  MuUaster  be^  debts  due  to 
five  they  became  bankrupt,  or  to  Plaintiffi  as  assignees  ?^f  P*^"* 
as  aforesaid,  since.  debts  due  to 

Fifth  count,  that  Defendant  after  Mukaster  became  a  ^^™  ^^^' 
bankrupt,  and  before  Wilkinson  became  a  bankrupt,  "    ^* 
hiiiig  iadebted  to  Plmntiffi  as  assignees  of  Mukaster  as 
^foremidj  promised  the  Plaintiffi  as  assignees  of  the  sdd 
Mdcotier  ccs  aforesaid* 

Sixth  and  seventh,  that  Defendant  being  indebted  to 
Haintiffi  as  assignees  as  aforesaid^  promised  them  as  as- 
signees as  aforesaid  to  pay.  Breach,  as  to  the  three  last 
promiaes,  non-payment  to  Plaintiffit  as  assignees  as 
foresaid. 

Demurrer,  for  that  Plaintiffs  by  the  four  first  counts 
of  their  declaration,  had  declared  against  the  Defendant 
in  respect  of  divers  causes  of  action  therein  mentioned 
to  have  accrued  to  Wilkinson  and  Mukaster  before  they 
became  bankrupts,  and  have,  in  the  fifth  count,  declared 
in  respect  of  a  cause  of  action  alleged  to  have  accrued  to 
them  as  assignees  of  Mukaster  only ;  and  in  the  sixtli 
and  seventh  counts  have  declared  in  respect  of  causes  of 
action  alleged  to  have  accrued  to  them  as  such  assignees 
as  aforesaid,  without  shewing  whether  such  causes  of 

I  2  action 
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1S27|.  action  accrued  to  tbem  as  assignees  of  Mtdcaster  orpjf 

^  "  "  Mulcasier  and  Witkinsoti,  thereby  including  in  the  de^j 

^.  claration  causes  of  action  which  cannot  by  law  be  joined| 

McLCASTSR.  Joinder. 

Onsk/w  Serjt,  in  support  of  the  demurreri  cited  Han-^ 
cocky.  Haywood (a)^  where  it  was  held  that  the  assignees 
of  A.  a  bankrupt,  and  also  of  B.  a  bankrupt,  under 
8q>arate  commissions,  could  not  recover  in  the  san)^ 
action  a  joint  debt  due  from  a  defendant  to  both  bank^ 
rnpts,  and  also  separate  debts  due  to  each ;  and  Jbn^  v* 
Danes  {p\  where  A  and  B.  being  as^nees  un4er  oijie 
commission,  and  C.  under  two  others,  issued  againsf 
three  partners,  it  was  held  they  could  not  sue  j<^inUy;| 
whence  he  argued,  that  the  Plaintiflb  in  the  prqs^njt  ca}$f 
had  sued  on  distinct  causes  of  action  that  fOtt}d  pQli  be 
joined.  He  also  urged,  that  the  expression  as  as^tfeifs 
as  q/oresaid,  without  distinguishing  of  whoni,  wb^er  ^ 
Mvkaster  or  Mtdcaster  and  Wilkinson^  it  appeal:^  ffj 
the  previous  counts  that  there  had  been  t^o.camn(i|^ 
sions,  was  an  ambiguity  fatal  to  the  last  foi^r  cpu^tSp., ,(, 

Wilde  Serjt.  contra.  In  Hancock  v.  Hayooo^  vi^ 
Bay  V*  Davies  the  assignees  were  strangers  to  each  ot^ 
as  to  separate  debts  under  the  different  comivi^ions 
against  several  partners,  there  bemg  no  joint  commissicps 
against  the  whole  firm.  But  in  Scoit  v,  Franklin  {f) 
Lord  Ellenborough  said,  ^  If  joint  assignees  could  qoC 
recover  the  separate  debts  of  one  or  more,  there  would 
be  an  end  of  all  power  of  enforcing  such  demands.^ 
There  being,  therefore,  a  joint  commission  in  the  pre- 
sent case,  the  different  causes  of  action  may  be  weU 
joined.  The  rule  of  pleading  is,  that  where  the  same 
plea  may  be  pleaded,  and  the  same  judgment  be  givep^ 

(«)  3  T.  R.  433.  (b)  8  Taunt.  134.  (f)  15  East,  43«» 

an^ 
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add'still  more  when  the  money  to  be  recovered  will  go       1827. 

to  the  same  fund,  the  difierent  causes  of  action  may  be        '^  '-» 
.'.    :t      At!  1  .     ,  1        Graham 

jomed.    Ail  those  tests  concur  m  the  present  case ;  the  9. 

same  plea  might  have  been  pleaded ;  the  judgment  will  MciCASin^* 
be  the  same  on  all  the  counts;  and  the  sum  recovered 
will  go  to  the  same  fund,  to  be  distributed  among  the 
creditors  of  Wilkimon  and  Mutcaster.  As  to  the  allied 
ambiguity,  although  it  appears  from  the  fifth  count  that 
PPUUnson  became  a  bankrupt  subsequently  to  Midcaster^ 
yet  as  nothing  is  said  in  that  or  the  following  counts  of 
in:'  seiJarate'  commission  against  Wilkinson  or  Mvkasier^ 
at'  of  the  Plaintiffs  being  assignees  under  a  separate 
ifbhimfssion,  the  expression  as  assignees  as  aforesaid^  can 
owy  refer  to  the  joint  commission  and  joint  assigneeship 
totehdotied'tn  the'preceding  counts. 

'"  B^T'C.  J.  This  is  an  action  by  the  assignees  of  two  , 
ji&rtners,  bankrupts,  andthe  declaration  contains  counts 
^dn  d^bts  which  accrued  to  the  partners  jointly  before 
thehrbankriiptcy^  and  counts  on  debts  which  accrued  to 
ofa^'df  them  separately.  To  this  d^laration  there  is' a 
demt^er,  on  which  two  objections  are  raised;  one,  that 
these  separate  causes  of  action  ought  not  to  have  been 
jtibed  in  die  same  declaration ;  the  other,  that  there  is  an 
tttlAiguity  m  the  latter  counts,  as  not  disclosing  whether 
ihe  Defendant  is  indebted  to  the  Plaintifis,  as  assignees 
of  the  two  partners,  or  only  of  one.  I  think  there  is  no 
^vaSdi^  in  either  of  the  objections.  Under  a  commission 
^df  bankrupt  against  partners,  the  joint  and  separate  pro- 
'perty  of  the  partners  is  transferred  to  the  same  assignees, 
who  are  empowered,  also,  to  recover  and  distribute  the 
separate  as  well  as  the  joint  debts  of  the  partners;  but 
with  the  distribution  we  have  nothing  to  do  in  a  court  of 
law ;  dierefore,  if  a  debt  be  due  to  A,,  and  another  to 
'  A,  the  assignees  of  A.  and  B.  may  recover  both  in  one 
action.  If  it  were  otherwise,  great  and  unnecessary  ex- 
pence  and  inconvenience  would  be  entailed  upon  the 

I  3  com- 
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1827*  commission ;  and  there  is  no  authority  opposed  to  such  a 
practice :  for  though  the  debts  in  the  present  case  are 
several,  the  assignees  claim  them  by  virtue  of  tlie  same 
MuLCASTfln.  commission.  Hancock  v.  Hdywood  is  in  support  of  the 
position  we  now  lay  down.  In  that  case  it  was  held, 
that  the  assignees  of  two  partners  under  separate  com-' 
missions  might  join  in  an  action  to  recover  joint  debts 
due  to  the  two  partners;  dfortiaH^  then,  assignees  under 
a  joint  commission  against  two  partners  ought  to  be  trt* 
titled,  under  that  commission,  to  recover  in  a  joint  actidti 
debts  due  to  the  partners  separately. 

With  regard  to  the  alleged  ambiguity  arising  out  of 
the  designation  assignees  as  aforesaid,  it  sufficiently  apr 
pears,  upon  the  whole  of  the  declaration,  to  refer  to  the 
assignees,  as  suing  under  the  joint  commission. 

Park  J.  Looking  attentively  at  the  fifth  oounti  I 
think  it  sufficiently  appears  that  the  expression  assignees 
as  aforesaid,  refers  to  the  Plaintiffs  as  assignees  und^ 
their  joint  commission  against  the  two  partners ;  for  this 
Plaintiffi  are  no  where  stated  to  be  assignees  tind^ 
any  separate  commission.  Under  the  joint  commissioh 
it  is  clear  they  may  recover  debts  which  accrued  to  th6 
partners  separately.  The  language  of  Lord  EUenborough 
in  Scott  V.  Franklin  is  decisive. 

BuRftouGH  J.  Being  assignees  of  the  two  paitners 
they  are  assignees  also  of  each,  and  may  recover  th6 
debts  due  to  each,  so  that  every  count  in  the  declaration 
may  be  supported.  There  is  no  ground  for  the  ob- 
jection. 

Gaselee  J.  Upon  the  objection  as  to  misjoinder, 
judgment  must  be  for  the  Plaintiffs;  and  though  tliere 
may  be  some  degree  of  uncertainty  in  the  fifth  couht,  it 
is  not  such  as  renders  the  count  bad. 

Judgment  for  Plaintiffs. 
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Brown  v.  The  Honourable  Granvill  Anson        ^^y  ^• 
Chetwynd  Stapyleton  and  Others. 

n[^HIS  was   an  action  of  assumpsit  brought  by  the  ProvisioiM  do 

Plaintiff,  as  ownerofa  ship  called  the  Princmifcjyfl/,  ^^gJ^Sl'"^* 

agsinst  the  Defendants,  three  of  the  commissioners  for  aTerage»  even 

Tictaaliinir  his  M^esty's  navy,  to  recover  a  contribution  ^^®"  *^® 

.  ,  /     .  i*  n   t      cargo  of  the 

towards  a  general  average,  due  m  respect  of  part  of  the  ^]^i^  consisu 

furniture  of  the  said  ship  having  been  lost  and  damaged  only  of  pas- 

fiur  the  preservation  of  the  ship  and  cargo,  whilst  on  a  *^°S^' 

voyage   with  convicts   and  also  with  provisions  and 

stores  put  on  board  for  the  use  of  those  convicts  on  the 

(Voyage,  by  the  Defendants. 

The  Defendants  pleaded  the  general  issue,  upon 
which  issue  was  joined ;  and  at^the  trial  of  the  causfe 
before  Be^  C.J.  and  a  common  jury  at  Gmldkallt  at 
i)ie  sittings  after  Hilary  term  1826,  a  verdict  was  foiuid 
jhr  the  Plaintiff,  damages  150Z.,  subject  to  the  opinion 
of  the  Court  on  the  following  case  : 

On  the  17th  June  1822  the  said  ship,  the  Princas 
Bojfdlj  belonging  to  the  plainti£^  was  taken  up  on 
charter  by  the  commissioners  of  his  Majesty's  navy,  for 
the  conveyance  of  convicts,  with  their  necessary  attend- 
ants to  New  Soidh  Wales. 

The  Defendants  were  then,  and  are  now,  three  of  the 
commissioners  for  victualling  his  Majest/s  navy,  and  as 
such  Gommissioners  they  caused  to  be  shipped  on  board 
the  said  vessel,  for  the  subsistence,  use,  and  oonsump- 
don,  during  the  voyage  of  such  convicts  and  their  neces- 
sary attendants,  provisions  and  victuolliag  stores  of  the 
value  of  J  353/.,  or  thereabouts. 

I  4  On 
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If  87«  On  the  13th  September  1822,  the  said  ship  received  <ai^ 

"^  board,  for  a  passage  to  New  South  Walesj  the  Mowing 
9,  '  number  of  persons,  for  whose  passage  the  said  ship  was 
^.W^^'^^^^  taken  up,  viz.  156  convicts,  four  womeD,.eight  cfaildreoy 
one  surgeon,  and  thirty-five  soldiers.  On  the  14th  Oo^ 
tober  1822,  while  the  ship  was  in  die  Downs  in  the  pn>« 
secution  of  her  voyage,  a  general  average  loss  was  sus«* 
tained,  amounting  in  the  whole  to  the  sum  of  2802.  5s» 

The  ship  was  then  at  the  value  of  45002.,  the  freight 
at  the  value  of  18662.  145.  lOd. ;  and  so  much  of  the 
provisioiis  and  victualling  stores  shipped  by  the  Defend- 
ants as  remained  then  unconsumed  were  of  the  value  of 
1162A  9s.  9^. 

If  the  Defendants  were,  in  respect  of  such  f^ovisimm 
and  victualling  stores,  liable  by  law  to  contribute  to  a 
general  f£verage  loss,  their  proportion  on  the  provisions 
and  victualling  stores,  then  unconsumed,  amounted  to 
412. 135.  9d.^  which  was  the  sum  sought  to  be  recovered 
in  this  action. 

The  question  for  the  opinion  of  the  Cburt  wa6^i 
Whether  the  Plaintiff  was  entitled  to  recover?  IF  (bei 
Goun  were  of  opinion  that  the  Plaintiff  was  so  entitled^' 
the  verdict  was  to  stand ;  but  if  of  a  contrary  opinion^isi' 
noDsuil;  was  to  be  entered. 

>  Toddy  Serjt,  for  the  Pkintiff. 
Generally  speaking,  contribution  to  a  general  average* 
cannot  be  demanded  in  respect  of  the  apparel  or  food  of' 
the  passengers. (/7}    But  contribution  must  always  be' 
made  in  respect  of  the  cargo  or  merces.<6)    All  whb 
have  valuable  property  on  board  i  all  who  are  interested 
in  the  cargo,  must  contribute  to  that  which  has  been 
sacrificed  to  all.    But  in  a  ship  hured  to  carry  convicts, 
the  convicts  ate  themselves  the  cargo,  and  not  like  pas-' 

(fl)  Magbens,  6a,  63.  (b)  Pari  on  Ins.  ai;.     Rocctu^  6a. 

sengers 
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seogersiii  ordinary  cases,  a  mere  accid^tal  addition  to       1^27^ 
the  eai^.    The  victualling  board  were  interested  in  the  ^  ""^ 

stoves  necessary  for  the  support  of  the  convicts,  just  as  ^^ 

other  merchants  are  interested  in  a  general  cargo.  The  STAPnxrcm^ 
provisions  and  convicts  were  in  effect  the  merces  of  this 
viqrage,  and,  therefore,  distinguishable  from  the  case 
where  the  provisions  are  for  a  few  passengers,  and  of 
small  comparative  value.  The  commissioners  have  re- 
ceived a  benefit  to  the  extent  of  the  value  of  the  stores, 
and  to  that  extent  they  ought  to  contribute.  Whatever 
IS  capable  of  insurance  is  capable  of  being  brought  into 
general  average;  and  these  stores  were  clearly  capable 
of  insurance.  Upon  the  principles  of  contribution  re* 
f«9ed  to^by  Gibbs  C.  J.  in  Tu^lor  v.  Curtis  {a\  onmitm 
ctmtniuiiime  ^sarctcOur  quod  pro  omnibus  datum  est^  it 
Wouidt  be  incompatible  with  justice  that  the  commis* 
1  should  not  contribute. 


Best  C.  J.  It  is  not  necessary  for  us  to  consider  the 
potiqr  of  th^  law  which  has  been  established  on  this  sub- 
jei4;  ik  seems>  however,  to  be  perfectly  consistent  with 
j^slieo*  :The  law  is  of  foreign  origin ;  but  the  principle  of 
ithai/kaefn  long  known  and  acted  on  in  this  country.  It 
is  mt  every  ol:|ject  of  value  which  has  been  held  liable  to 
a  contribution  for  average,  but  only  such  stores  as  arb 
termed  merces.  Merces  has  never  been  held  to  extend 
to  peovisiims^  bat  inchides  only  the  cargo  put  on  board 
fills  the  purposes  of  commerce;  and  the  practice  shews 
that  this  has  been  the  understanding  of  all  times. 
Md^teMf  McUoy^  BeaweSf  Stevens^  and  other  writers,  all 
ekpound  the  word  merces  in  this  way ;  all  in  terms  ex-* 
chide  provisions.  They  concur  in  saying,  that  things 
oflight  weight,  bat  of  considerable  value,  must  oontri- 
butei  if  they  belong  to  the  cargo,  but  not  if  they  belong 

{a)  %Manh.20^, 

.to 
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1897*       to  the  passengers.     Provisions  are  laid  in  for  the  pas* 

^  B  "  ^^     sengers,  and  must  be  esteemed  to  belong  to  them.   Fur-* 

^.  ther  than  this,  the  ship  is  always  brought  into  average 

SrAinr£jBTM«  according  to  her.  reduced  value  at  the  end  of  the  voyage, 

when  the  provisions  have  roosdj  been  consumed.    As 

lo  the  argument,  that  the  convicts  must  be  esteemed  th^ 

merces  upon  this  voyage^  and  so  the  stores  laid  in  for 

^em  be  chargeable  as  parcel  of  the  merces^  it  is  clear, 

that  whether  cargo  or  not,  they  cannot  be  brought  into 

Contribution,  because  human  life  is  not  the  subject  of 

average.    If,  therefore,  the  convicts  themselves  cannot 

be  brought  into  contribution,  much  less  can  the  provi* 

sions^  which  are  merely  accidental  to  their  passage. 

Park  J.  I  have  been  astonished  how  a  case  could 
have  been  granted  in  this  instance.  No  question  has 
ever  before  been  raised  upon  the  point.  Provisions  have 
always  been  held  an  exception  from  the  general  rule 
respecting  contribution*  The  rule  is,  that  all  merchaii- 
dise  put  on  board  for  the  purpose  of  traffic  is  liable  t6 
be  brought  into  contribution,  and  in  merchandise  is 
mcluded  all  property  of  great  value,  unless  attadied  to 
the  persons  of  the  passengers ;  but  property  so  attached 
does  not  contribute ;  and  all  the  writers  on  the  subject 
go  on  to  say,  that  the  owners  are  not  liable  to  contributti 
for  the  victuals  and  ammunition  of  the  ship.  Convicts 
are  not  to  be  considered  as  cargo,  because,  though 
average  has  been  allowed  for  slaves  thrown  overboard^ 
the  autbbrities  are  clear,  that  there  can  be  no  estimation 
of  the  life  of  a  freeman,  {a) 

The  rest  of  the  Court  concurred. 

Judgment  of  nonsuit. 

I 

{a)   Abbott  on  Shipping m     Molloy. 


IN  THE  Eighth  _Ybaii  of  OEO.  IV.  199 

1827. 

Hall  v.  Chandle'ss.  igaj  g. 

T^HE  following  case  was  sent  by  the  Vice-Chanccllor  Lease  of  lands 

for  the  opinion  of  the  Court  of  Common  Pleas.         ^7  ''•  *®  ^'*  **  * 

Edward  Berkley  Partman,  Esq..  being  seised,  or  well  J'^^^ 

and  sufficiently  entitled  thereto,  agreed  to  let  to  Jamet  out  of  which, 

Thompson  Parkinson^  architect,  or  his  nominees,  for      ^  ^^ 

building  thereon,  for  a  term  of  ninety-nine  years,  com-  leases  at  the 

mencing  from  Christmas-day  1822,  a  piece  of  gfoond  in  <J*«ction  of 

the  parish  of  S^  Mary-le-Jwrief  in  the  county  of  MtddU-  t^^^  mm  of 

seXf  at  a  rent  to  be  reserved  and  to  be  apportioned,  and  which  under. 

made  payable  out  of  the  best  houses  to  be  thereon  ****•  ^"^  ^ 

■    •^  •  secure  a 

erected;  and  after  such  rent  had  beeti  so  secured,  it  was  gnmnd-rent  to 

agreed  that  a  lease  should  be  granted  of  the  residue  of  '<^*andC.),and 

the  said  piece  of  ground  to  the  said  James  Thompson  undorfeas^^ 

Parkinson  or  his  nominee,  at  a  pepper-corn  rent  for  the  was  to  stand 

said  term  of  ninety-nine  years :  tlTT**** 

The  said  J.  T.  Parkinson  then  agreed  with  William  trust  for D.and 


HaU  the  younger,  and  Charles  HaUj  to  let  the  said  ^•»  "!'^^ 

piece  of  ground  to  them  upon  the  like  terms :  in  the  first  ^uui  lUse : 

instance,  towards  securing  in  part  the  rent  to  be  i-e-     After  C, 

served  to  the  said  JB.  B.  Portman;  and  next  with  an  ad-  P*\       ^' . 

naa  executed 
ditional  rent  to  be   reserved,   apportioned,   and  made  that  lease,  and 

payable  to  him,  the  said  J.  T.  Parkinson,  out  of  the  next  ^^^^  ^*  ^ 

best  set  of  houses  which  were  to  be  erected  upon  the  cu\ed  it,  the 

said  piece  of  ground ;  and  after  such  rents  had  been  so  lease  was  altei^ 

secured,  it  was  agreed  that  a  lease  should  be  granted  of  ^J^^^  ^ 

the  remainder  of  the  said  piece  of  ground  to  the  said  privity  of  C 

W.Hall   the   younger,    and   Charles  Hall,    or  their  «^y»^*n 

^  Z  -.   r      *i  'J  *  ^  erasure,  which 

nommees,  at  a  pepper-corn  rent  for  the  said  term  of  excluded  a  cer- 

ninety-nine  years :  tain  portion  of 

'        land  inserted 
by  mistake*  but  in  which  D.  and  £.  had  no  interest.     A^  and  JB.  then  executed  the 
lease :  Held,  that  this  alteration  did  not  render  it  invalid. 

The 
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liST,  The  said  JV.  Hall  the  younger^  and  C.  Hall^  after- 

wards agreed  with  various  persons  ais  under-tenants,  to 
grant  or  procure  to  be  granted  to  such  under-tenants^ 
leases  of  three  pieces  of  ground,  (ia  respect  of  which 
the  present  question  arose,)  being  a  part  of  the  first 
mentioned  piece  of  ground  for  the  purpose  of  building 
thereon,  in  consideration  of  certain  ground  rent$, 
amounting  altogether  to  221/.  135.  4ef.:  which  undei:- 
tenants  erected  several  houses  upon  the  same  ac- 
cordingly : 

The  said  W.  HaU  the  younger,  and  C.  HaUf  there^ 
upon  required  the  said  E.  B.  Portman  and  J.  T.  Parkitf- 
sorif  either  to  take  the  said  rent  of  221/.  IS;.  4d.  in  sati^ 
&ctioD  of  the  rents  agreed  to  be  reserved  to  them  as 
aforesud ;  and  for  that  purpose  to  grant  the  leases  tn'e 
said  W.HaU  the  younger  and  C.HaU  had  agreed  as 
aforesaid  to  procure  to  be  granted  to  the  said  unaer- 
tenants,  or  to  grant  to  the  said  W.  HaU  the  younger  and 
C*  HaU  a  pepper-corn  lease  for  the  said  term  of  ninety? 
nine  years,  of  the  said  three  pieces  of  ground,  to  enable 
the  said  W.  HaU  the  younger  and  C  HaU^  themselves,  U> 
grant  such  under-leases : 

The  said  E.  B.  Portman  and  J.  T.  Parkinson  refused 
to  accede  to  such  Request,  stating  that  better  houses 
would  be  erected  on  other  parts  of  the  first  mentioned 
piece  of  ground,  out  of  which  better  houses  the  saiid 
JB.  B.  Portman  and  «71  T.  Parkinson  would  take  their 
rents ;  and  that  till  such  rents  were  so  secured,  they 
would  grant  no  pepper-corn  lease  to  the  said  fV.  HaU 
the  younger  and  C  HaU :  ^ 

At  last  it  was  agreed  between  the  said  E.  B*  Portmaif 
and  J.  T.  Parkinson^  and  W.  HaU  the  younger,  and 
C  Ha%  that  a  pepper-corn  lease  should  be  granted  to 
Mr.  jT.  WiUon  (Mr.  Portman* s  solicitor,  and  who  pre?- 
parftd  the  after-mentioned  lease)  by  the  said  E.  B.  Port^ 
man,  at  the  request  and  by  the  direction  of  the  saiid 

jf.T.Par^ 
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J.  T.  Parkinson  and  )9C  Hall  the  younger,  and  C.  Hall:     ^  1827. 

and  that  the  said  T.  Wilson  should  afterwards  grant  leases 

to  the  said  under-tenants,  at  the  rent  of  221/.  ISs.  4fd.f 

and  subject  to  such  under-leases,  should  stand  possessed    CHAiii>T,Bg. 

of  the  said  lease  granted  to  him,  and  the  hereditaments 

thereby  demised,   in  trust  for  the  said   W.HaU  the 

younger  and  C.  Hallj  when  they  should  have  secured 

the  rent  agreed  as  aforesaid,  to  be  reserved  to  the  said 

E.  B,  Portman  and  J.  T.  Parkinson.    And  accordingly^ 

by  indenture  of  lease  dated  the  17th  March  1826,  and 

consisting  of  a  lease  and  counterpart  expressed  to  be 

made  between  the  said  E.  B.  Portman,  of  the  first  part ; 

the  said  J.  T.  Parkinson,  of  the  second  part ;  the  said 

W.  HaU  the  younger  and  C.  HaU,  of  the  third  part; 

and  the  said  T.  Wilson,  of  the  fourth  part;  reciting, 

amongst  other  things,  the  matters  above-mentioned ; 

It  was  witnessed,  that,  in  consideration  of  the  rents, 
covenants^  and  agreements  thereinlifter  reserved  and 
contained,  on  the  part  and  behalf  of  the  said  T.  Wilson^ 
his  executors,  administrators,  and  assigns,  to  be  paid, 
observed,  kept,  done,  and  performed,  he  the  said  E.  B. 
Portman,  at  the  request,  direction,  and  appointment  of 
the  said  J.  T.  Parkinson,  W,  HaU  the  younger  and 
C.  Hall,  testified  by  their  being  parUes  to  and  executing 
the  stating  indenture  did  demise  and  lease  unto  the  said 
Thomas  Wilson,  his  executors,  administrators,  and  as* 
signs,  three  several  pieces  or  parcels  of  land,  described 
in  the  lease  to  hold  for  ninety-nine  years,  at  a  pepper- 
corn rent,  under  a  number  of  the  usual  covenants  and 
provisions  contained  in  building-leases : 

And  it  was  thereby  agreed  and  declared,  between  and 
by  the  said  parties  to  the  stating  indentures,  that  the 
said  Thomas  Wilson,  his  executors,  administrators,  and 
assigns,  should  (subject  to  such  under-leases  as  should 
be  grante4  by  him  or  them  by  the  direction  of  the  said 
Wm  HaU  the  younger,  and  C.  Hall,  their  executors^  ad- 
ministrators, and  assigns)  stand  possessed  of  the  said 

three 
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18^.       three  pieces  of  grouod  dberet^  demised  for  tbe  term 
^^/  '-'''    thereby  granted,  and  of  the  now  stating  lease,  in  trust 
9.  for  tbe  said  E.  B.  Portmath  his  heirs  and  assigns,  until 

CBAHOuna  the  said  rent  agreed  to  be  reserved  to  him  should  bfs 
aeeured ;  and  afterwards  in  trust  for  the  said  J.  T.  Par* 
HnsWf  his  executors,  administrators,  and  assigns,  undl 
the  said  rent  agreed  to  be  reserved  to  him  should  be 
secured ;  and  afterwards  in  trust  for  the  said  fV.  Hall 
the  younger,  and  C  Hall,  their  executors,  administra^ 
tors,  and  assigns,  and  to  be  assigned  and  delivered  to 
them  accordingly:  and  it  was  thereby  declared,  that 
the  said  E.  B.  Porttnan^  his  heirs  or  assigns,  and  the 
said  J.  T.  Parkinson^  his  executors,  admhibtrators,  or  as? 
signs,  as  soon  as  the  add  rents  agreed  respectively  to  be 
reserved  to  them  should  be  secured,  should  acknowledge 
the  same'  under  their  hands  at  the  back  of  that  lease : 

That  the  said  J.  T.  Parkinson  and  W,  Hall  the 
yoanger,  and  €•  Hall,  executed  the  said  lease  and 
counterpart  in  their  then  state,  but  afterwards,  and 
before  the  execution  thereof  by  eithar  of  them  the  said 
E.  B.  P&rtman  and  T*  Wilsanf  an  alteration  was  made 
in  the  parcds  of  the  lease^  by  striking  out  •{  the  de- 
smption  of  the  third  piece  of  ground  in  the  leasee  and 
in  the  counterpart,  the  words,  <*  and  East  in  part  On 
Weston  Place  t^^  and  also  the  words,  *^  in  the  other 
part;"  and  striking  out  the  corresponding  part  of  the 
plan : 

By  such  alteration  a  piece  of  ground  40  feet  in  finont^ 
next  Richmond  Streetf  and  117  feet  8  inches  in  depth, 
.  was  withdrawn  from  the  demise. 

The  lease  and  counterpart,  thus  altered,  were  after- 
wards executed  by  the  said  E.  B.  Portman  and  T.  Wilson. 

There  were  two  attestations  to  the  lease  and  counter- 
part, one  of  which  noticed  the  execution  of  tbe  lease 
and  counterpart  by  the  said  J.  71  Parkinson  and  W»Hall 
the  youngeis  and  C.  Holly  and  the  other  the  execution 

of 
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of  ibe  said  lease  and  counterpart  by  the  said  E.  B.  Port-f       18S7. 
man  and  T.  Wilson  ;  but  neither  of  such  attestations  took 
notice  of  any  alteration  having  been  made  in  the  said 
lease  and  counterpart. 

The  instructions  to  prepare  the  said  lease  and  counter* 
part  were  given  to  Samuel  Palmer^  derk  to  the  said 
T.  Wil&an^  by  the  solicitor  for  the  said  under-tenants  of 
the  said  W*  Hall  the  younger  and  C.  Palli  and  for  the 
guidance  of  the  said  Samuel  Palmer^  a  plan  of  the  said 
three  pieces  of  ground,  including  the  said  withdrawn 
piece  of  giround,  was  delivered  by  the  said  solicitor  to 
the  s4Md  5.  Palmer ;  and  the  said  S*  Palmer  accordingly 
pi^Mpred  the  said  lease  and  counterpart  as  a&resaid^ 
agreeably  to  such  instructions  and  plan,  considering  the 
saoi^  to  be  pursuant  to  the  intwtion  of  all  the  parties ; 
and  the  said  &  Palmer  procured  the  said  lease  and 
opunterpart  to  be  executed,  as  hereinbefore  mentioned^ 
hjf  tb^  said  J.  T.  Pfurkinson^  W.  HaU  the  younger,  and 
Q.J^alL 

After  t^e  said  lease  and  counterpftrt  were  so  exe* 
CQted,  the  sfiid  S.  Palmer  discovered  Uiat  the  said  with*  , 
drawn  pi^ce  of  ground  ought  not  to  have  been  thus 
included;  and,  upon  making  such  discovery,  he  acf- 
quunte^  the  sfaid  J.  T.  Parkinson  thereof,  who  thereupon 
tcld  the  jaid  &  Palmer  that  the  plan  so  as  aforesaid 
given  to  the  said  S.  Palmer^  as  part  of  the  instructions 
to  prepare  the  said  lease  and  counterpart,  was  incorrect, 
and  that  the  said  withdraw];!  piece  of  ground  ought  not 
to  have  been  included  therein,  and  that  he  (5.  Palmer) 
would  do  right  in  taking  the  same  out  of  the  said  lease  ^ 
and  counterpart. 

hft  consequence  of  that  conversation  the  said  5.  Palmer 
made  the  hereinbefore-mentioned  alterations  in  the  said 
lease  and  counterpprt. 

The  said  alterations  were  made  with  the  approbation 
or  privity  of  the  said  J.  T.  Parkinson  onbf^  but  not  with 

the 
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*tMT*     ';tlw|^app'obati()Qt  or  pcivi^,  or  nt  tfae  tm^m^  ^  wMf 
^"^^     the  other  poiides  to  tha  said  l^asa  ao4  otaotei^piirU*' > 

'^  The  said  JB.  B.  Portman  and  T.  Wilson  afterwards,  as 

j6g^WSilP»   bereiabefare^ioentioQedt  exeooled  llie  said^  Imm  Wid 
ironiiteipart 

Th|9  rents  agreed  to  be  reserved  to  tbe  ^#ftid  Aifli 
Portman  and  J.  T.  Parkinsou  have  smee  been  duly  pih 
served  and  they  Have  aoknowledged  the  saHie  ia  imwrjp 
lafofesaid  acoovdiogly.  \  .:i 

.;  The  said  fT.jF/o/;  the  yowgei:  mdC.if«ffbaa>Mi<f 
tracted  to  sell  to  Tham(u  Chmdleu  the  saidgj^oiiiid-BQiMl^ 
%%U.  15^  4^  for  thesnmof  dlOd^f.Q^t  8^^  andfPMlfigK 
^  Jhiia  a.  good  and  proper  pepper^oorn  l$f^,<^fiAlHl!itMk 
three  pieces  of  grouod*  .,  i:  t,,7tr.  lun 

.  It  ,W9S.  admitted  on  all  sides  that  ll|^;«iMI  XFSBmA 
HaU  the  ycfenger  and  C.  Hall  were  npt  ia^d^iuMMb 
i^yteiested  in  tbe  insertion  or  pn^issim^  of  [)^f  ..p(||o%itC  . 
gi;^»^d  9bove  referred  to»  as  withdraw^  ly.tih&#»wwii{ 
erasure  and  alteration^  and  that  nopartiof^ttel  iPJIJiWlli 
c^22l2,  165.  4d  issued  out  qf  ihe  swdrMfJthfliftM  ptiTfli 
of  ground,  and  that  if  the  same  weire  irnvr^  tlifieaM| 
ipdentn^  the  said  W.  J^hil\^  ym'^fill^ ^vfiA  tCfitKU 
\^ld  not  be  entitled  to i any  beneficiallntfMM^iBlJbd! 
S9id  .withdrawn,  piece  of  ground  and  4baf  if*  tb^hewii 
piete  of  ground  were  assigned  to  the  said  Tp-Cftmi^Kmt 
he  would  claim  no  benefieial  interest  theseinb.  •    •     .  .  ■&» 
.  The  said  Thomas  ChandUss  objected  ^to  the  yaB^lf p 
of  the  said  lease  to  the  said  71  Wibon  on  acfountof  ibid 
aforesaid  alterations,  considering  that  a  good  and  mar- 
^  Itttable  title  could  not  be  made  out  to  4he  said  *V^ 
Ckandless  under  the  above  circumstances.  >  • 

The  quesdon  for  tbe  opinion  of  the  Court  was,  wbeir^ 
ther  the  above-mentioned  indenture  datod  the  l?tb  dey< 
<^  Jl^orrA  1826,  was  a  valid  deed,  notwitb«taiidii|g.tl|ei; 
alteration  that  was  made  therein  after  the  execution 
thereof  hgr  th^  said  W.  HaU  the  yowger  andClIc^ 
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kmi  9.  T.  VrnMnmn  /  but  before  the  execatioa  diereof      f  MT • 
by  the  said  JE.  B.  Portman  and  T.  Wilson?  ^HaS^ 

Aimm  Seijt,  The  alteration  was  immateria],  and  toww><a» 
the  deed  is  valid.  The  only  parties  who  grant  and  take 
ImieficiaUy  by  the  deed  being  Pcrtman  and  Wibon^ 
itm  others  cannot  dispute  the  instrument,  if  legally  ex- 
aealed  by  those  two.  But  according  to  the  principle 
laid  down  in  P^ott^s  case  {a),  a  deed  is  only  avoided  by 
akeration,  where  the  alteration  takes  place  without  the 
ftMty  of  a  party  beneficially  interested,  and  after  eit- 
ecation  by  him.  In  no  case  has  it  been  decided  that  an 
tteration  before  execution  by  the  grantor  and  grantee 
can  aflect  the  validity  of  the  instrument.  In  Doe  d. 
V.  Bii^kam  {b\  blanks  were  left  in  a  mortgage 
\  tea:  part  not  affecdng  the  mortgagee;  these  blanks 
iNM^Mied  up,  and  interlineations  made  in  the  same 
^hM«f  the  deed,  after  execution  by  the  mortgagee.  The 
iiXWiHuii  there  being  in  an  immaterial  part  of  the  deed» 
iMNH  held  that  the  deed  was  not  avoided.  The  same 
[fclMipIs  oppeoR  in  Com.  Dig.  tit.  Fait.  F.  1. 
Wlf^t  m  the  deed  afibcted  by  the  stamp  acts,  for  unless 
tMUMrAtion  were  so  material  as  to  make  it  in  eflect  a  * 
mm  ^eed  as  between  the  grantor  and  grantee,  a  new 
sliap  €antK>t  be  required.  Besides,  in  Boon  v.  Mii" 
eidl(€)  it  was  decided,  that  the  ad  valorem  stamp  re- 
ined on  leases,  applies  only  to  the  consideration 
bMbcton  die  lessor  and  lessee. 

'  ffawn^ttf/ Seijt.    The  deed  is  void.    The  instrument    • 
eiecated  by  Portman  and  Wilson  being  altogether  a  dif« 
facat  iastniment  from  that  executed  by  the  other  parties. 
Wbett  the  first  and  second  parties  executed  the  deed, 
it  pnrfessed  to  convey  one  set  of  premises,  but  when  it 
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XMTt^       «M  exeCMfeed  by  Porimau  ud  Wikon^  St  MHvej^  p^^ 
'If-JT      raises  of  a  very  dUferept  desorqition.    Thc^e  aw*  -two' 
^  sets  of  attesting  witnesses,  and  the  parchment  attested 

4iy  one  set  describes  pnonises  not  contained  in  the  parch- 
fdent  attested  by  the  other.  Though  ParUmim  and 
^d7tekb  no  legal  interest  by  thedeed*  yet  if  some  of  the 
•parcels  be  withdrawn,  the  extent  of  the  covenant  under 
wUch  (hey  were  lo  take  the  iparcels  entire^  is  narrowed* 
and  the  whole  mSkat  of -the  deed  is  altered  as  to  than. 

The  tcase  is,  therefore,  distinguishable  from  Doe  d. 
•£dms  vu  Smgkaw^  for  here  one  of  the /parties  tak^  on 
a  certain  trust,  which  trust  has  been  varied  by  the  effect 
af  the  alteration.  According  to  the  rule  laid  domn  in 
JdaMam  v.  Gonastan  (a),  if  parties  enter  into  an  agree* 
aseot,  and  then  execute  it  after  alteration,  the  agreement 
eKecuted  is  not  &e  same  as  that  entered  into.  Tba 
deed,  when  executed  by  Portmah  and  Wilson^  did  not 
contain  the  same  agreement  as  that  entered  into  when 
HaU  aiid  Parkinxm  executed  it.  Therefore,  at  alt 
events,  a  new  stamp  would  be  necessary.  The  decision 
of  the  Court  must  turn  on  the  contents  of  the  deed  itself' 
and  not  on  matters  dehors  Ae  deed.  *  ' 

Adams  was  heard  in  reply;  end 

The  fUlowing  certificate  was  afterwards  sent:  — 
W<e'have  heard  this  case  argued  by  counsel,  and  con* 
sidered  it;  and  we  are  of  opinion,  that  the  above  men* 
doned  indenture,  dated  the  17th  day  of  March  1826,  Is* 
a  valid  deed,  notwithstending  the  alteration  that  *was 
made  therein  ader  the  execution  thereof  by  the  said 
Wiltkm  HaUAe  younger,  and  Charles  HaO^  and  James 
^e^npitin  Pe^kmson,  hat  before  the  execalioii  tharotyP 
by'dlis'srid  Edward  Berklegf  Portnmi  and  Thomde  WU^ 

(<)  Crv.  JS^  6a^  .-■  '  '  f 

son. 
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«^,spj^  .«k(^;ation  npt  J^aviqg  be#ii  made  after  tjbe  lexer       199?^ 

$.  Ga3^JUEE* 
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SaRQUT  %;•  HOBSON.  J%9. 

J^^ROR.     Th^  PkmtiJBf  below  declared  in  aa^umpsU  An  izuater  on 
.      911  a  policy  of  insurance  on  goods  on  boai:d  the  ship  u^^te  whai 
PeJHfi,  and  averred  that  the  said  ship  on  the  high  seas^  the  goods  are 
ly  and  through  the  perils  and  dangers  of  the  seas,  and  ^^  ^J  ^^® 
the  force  of  the  waves,  was  greatly  damaged  and  xen-  ,iiip  to  defny 
oped  leaky^  insomuch  that  by  means  thereof  the  said  ^  expence  of 
goods  became  and  were  wholly  lost  to  the  Plainti^^  and  J2^e^' 
never  did  arrive  at  the  ship's  port  of  discharge.  sary  by  a  tem- 

The  Defendant  below  pleaded  the  general  issue,  and  it  ^*  ^^a'^^ 
was  found  by  a  special  verdict,  that  the  Plaintiff  caused  had  been  ez- 
the  policy  pf  assurance  in  the  declaration  mentioned  to  be  poaed. 
made,  and  that  David  Abarbanel  Lindo^  residing  in  Great 
Britain^  received  the  order  for,  and  effected  the  said 
policy  of  assurance.     That  the  Plaintiff  at  the  request 
0/  tb^  Pefendapt,  duly  paid  to  the  Defendant  the  sum 
of  'ISL  ^55.  as  a  premium  for  the  assurance  of  500L  upon 
the  said  gpod^  in  the  within  mentioned  ship  or  vessel} 
^  tbf^T(p'[9^  within  mentioned.    That  the  said  good^ 
w«i|^  at  Si.  JiagPi  in  the  isle  of  Cuba,  in  and.  on  board 
the  said  ship  or  vessel,  to  be  carried  therein,  on  the 
voyage  in  the  within  mentioned  writing  or  policy  of 
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1827*  assurance  mentioned ;  and  that  the  Plaintiff  was  then 
and  until  the  sale  thereof,  as  hereinafter  mentionedi  in- 
terested, in  the  goods  to  the  amount  of  all  the  monies  by 
him  ^ver  insured,  or  caused  to  be  insured  thereon ;  and 
that  the  said  insurance  was  made  on  the  said  goods  to 
and  for  his  own  use  and  benefit.  That  on  the  SOth 
May  1817»  the  said  vessel  having  the  said  goods  on 
board  thereof,  sailed  from  St.  Jago^  in  the  isle  of  Cubay 
on  her  voyage  within  mentioned ;  and  that  in  the  course 
of  the  said  voyage  the  said  vessel  was  overtaken  by  a 
tempest  and  sprung  a  leak,  and  made  so  much  water, 
that  it  became  necessary,  for  the  preservation  of  th^  sliip 
and  cargo,  to  make  for  the  nearest  port,  which  turned 
out  to  be  the  Havannah^  to  which  port  the  master  of 
the  said  vessel,  after  consultation  with  the  crew  tliereof, 
proceeded  with  the  said  vessel.  That  on  the  arrival  of 
the  said  vessel  at  the  Havantiak  aforesaid,  it  became 
necessary  for  the  purpose  of  ascertaining  the  cause  of 
her  leaking,  to  discharge  the  cargo,  which  was  accord- 
ingly done,  and  surveys  of  the  said  ship  havix^g  been 
held,  it  was  found  expedient  to  remove  the  copper* 
sheathing,  in  order  to  get  at  the  leak,  which  v was  done, 
and  the  ship  was  repaired,  new  caulked,  and  refitted  for 
sea;  and  that  without  these  repairs  the  ship  would  not 
have  proceeded  on  her  said  voyage.  That  the  master 
of  the  said  vessel  not  having  any  pther  means  of  de- 
fraying the  expence  occasioned  by,  the  said  repairs  of 
the  said  vessel  there,  sold  part  of  the  cargo,  consisting 
of  716  bags,  and  18  barrels  of  co£Fee,  belonging  to  the 
said  plaintiff,  and  insured  by  the  policy  within  men- 
tioned, and  then  lying  in  the  warehouses  of  die  Hg'- 
vannahf  where  they  had  been  deposited  when  the  said 
vessel  was  discharged  as  aforesaid;  and  tliat  the  ex- 
pences  of  the  repairs  of  the  said  vessel  were  defrayed  by 
the  proceeds  of  the  goods  of  the  plaintiff  so  sold ;  and 
the  said  vessel  then  proceeded  on  her  voyage,  and 

arrived 
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arrived  in  safety  at  her  port  of  discharge  in  Europe^  182?,; 
inhere  the  remainder  of  the  said  cargo  was  duly  de- 
livered. That  the  said  Defendant,  before  the  com- 
mencement of  this  suit,  duly  paid  to  the  said  Plainti^ 
the  sum  due  to  and  claimed  by  the  said  Plaintiff  as  his 
contribution  in  respect  of  his  subscription  to  the  within 
mentioned  policy  of  assurance,  as  for  a  general  average 
toss  on  the  Plaintiff's  goods  insnred  as  aforesaid.  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
say,  that  the  value  of  the  said  goods  so  sold  at  the  Ha^* 
vantiah  as  aforesaid,  was  the  sum  of  1000/.;  and  that 
the  Defendant's  proportion  thereof  in  respect  to  his 
subscription  of  500/.  to  the  said  policy,  as  a  particular 
average  loss  on  the  said  goods,  will  amount  to  the  sum 
of  50/.,  If  the  said  Defendant  be  liable  thereto. 

Judgment  having  been  given  for  the  Defendant  below 
in  the  Court  of  King's  Bench,  the  cause  was  removed 
into  the  Exchequer  Chamber  by  error,  and  now 

F.  PoUocki  who  appeared  on  the  part  of  the  Plaintiff 
below,  admitted  that  this  case  was  in  all  its  circumstances 

'  the  same  as  that  of  Powell  v.  Gudgeon  (c),  in  which  it 
was  holden,  that  an  underwriter  on  goods  was  not  liable,; 
where  the  goods  were  sold  by  the  master  of  a  ship  to. 
defray  the  expence  of  repairs  rendered  necessary  by  ii^ 
tempest,  to  which  the  ship  and  goods  had  been  exposed. 
He  admitted  the  principle  laid  down  by  Lord  Ellen-', 

'  fy)rough  in  that  case^  that  in  considering  the  losses  for 
which  an  insurer  is  liable,,  cama  proxima  non  remota 
q>ecfatur9  but  he  urged  that,  both  in  the  argument  and 
judgment  of  that  case^  it  was  taken  for  granted  that  the 
tempest  was  not  the  proximate  cause  of  the  loss  of  the 
goods ;  and  he  now  contended,  that  the  tempest  ought 
lobe  deemed  the  proximate  cause,  and  not  the  sale.     It 

•  •  (a)  5  Af.Crfj'.  431- 
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ii*  CASES  ra  EASTER  TERST 

Vi^i*       wa^  xfot  n^cessftry  to  constitute  a  loss,  that  thea^rtid^ 


SAieezDt' 


should  be  d^troyed :  m  Idle  v.  Boyal  Erckange  Asst^ 
"4^  '  ranee  Company  ^\  it  was  holden  there  was  a  total  foss^ 
^***"^  Aough  the  Aip  was  afterwards  sold.  The  loss,  ihere^ 
Ibre,  mtist  be  taken  to  occur  when  any  thing  bappensf 
which'  fenders  the  further  pursuit  of  the  voyage  Mn^ 
availing.  Where  a  cargo  has  been  in  such  a  stisite  6f 
perfl  as  to  justify  abandonment,  the  assured  nlAjr  tteat  it 
as  a  total  loss,  and  it  is  expressly  foudd  by  the  jury  that, 
but  for  the  repairs  done,  the  ship  could  not  have  pr6- 
eeeded  on  her  Voyage;  if  so,  thte  owners  tof  the  gobds 
tnight  have  abandoned  at  the  moment  the  ship  wtts'M 
her  peril,  and  that  must  be  deemed  the  moment  of  Ibs^.' 

CampbeUy  contrdy  was  stopped. 

Bxst  C  J.  The  case  has  been  argued  with  ingenuity, 
and  has  beea  put  on  a  new  point  1  but  ilteiTi^ei^id 
down  by  Lord  EllenbarougA  in  Powell  v.  Gudgeon,  causa 
proxima  non  remota  ^eciatur,  diiiposes  of  the  question, 
for  the  perils  of  the  sea  were  not  the  proximate  cause 

'    of  the  sale  of  these  goods.    The  counsel  for  the  !PlabtttP 
below  felt  this,  and,  therefore,  argued  that  the  goods 

'    might  be  deemed  to  be  lost^  when  the  owners  migfet 

.    have  abandoned. 

But' die  doctrine  of  abandonment  has  been  tarried  fbr 
enough.  This  ship  was  never  in  a  state  to  be  abart- 
doned,  because  she  was  afterwatds  repaired  by  the  sale 
'  ^  of  a  small  part  of  her  cargo.  To  extend  th6  doctrine  of 
abandonment  to  such  a  case  as  this^  would  rendifer  the 
busiiiesti  of  itistirance  impracticable;  it  has  otily  b^eh 
applied  10  cases  where  the  ship  corfd  hot  easily  be 
i^epoiftied;  Her^  however,  there  ha^  beto  ti6  acttaal 
flAlandonment,  and  a  total  loss  df  the  goods  cblifd  nevefr 
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be  said. to  have  taken. place,  wktte  they  vere  m  a  statu  HtfS 
10  wbidi  thej  might  have  reached  the  eonsigneea.  It 
CRXUDot  be  held,  therefore,  that  these  goods  were  hsst 
when  the  peril  happened  at  sea ;  and  the  e&^  oF  a  d^ 
cision  which  should  overrule  PoweU  r.  Qttdgeotiy  wouht 
bennjnsty  inasmuch  as  it  would  throw  on  the  insurer 
on  goods  a  loss  which  ought  to  AdI  on  the  insurer  on 
ihip.  The  owner  of  the  ship  ought  to  furnish  die  ea^ 
tfun  with  funds  for  repair;  if  he  omits  to  do  se^  and 
die  captain  is  obliged  to  sell  the  cargo,  he  whose  goods 
are  sold  may  claim  the  value  of  the  owner;  and  the 
owner  may  sue  the  insurer  on  ship  for  the  enpence 
incnrrea  in  repair. 

^  Judgment  affirmed ' 


(IN  THE  EXCHEQUER  CHAMBER.) 

Hawkey  v.  Borwick.  ^  9» 

,^RROR.    The  Plaintiff  below  declared  on  a  bill  of  Dedantionba 

exchange  drawn  Kaoember  12th,  1817,  by  i\  Gwn^  ^^  ^  •*" 

Ml  on  W.D.  Campbell,  for  500/.,  nine  months  after  j^yabfe  by  the 

date,  payable  to  the  order  of  the  Defendant  below^  acceptor  at  the 

Averment,  that  W.D.  Campbell  accepted  the  bill,  payaMer  ^H-Ta^ 

at  Smithy  Paynes  and  SmitVs,  in  London ;  that  DefendttM  meat  of  pre- 

below  indorsed  it  to  tHoore,  and  Mom^  to  the  PlahitW  "f n^«^  «^^ 

the  houM  of 
,below ;  that  afterwards,  when  the  bill  became  due^  it  5.,  p^  &d  5. 


jras  presented  "  at  the  house  of  Messrs.  Smith,  Payne,  h«M  1 

and  Smith,^  who  then  and  there  had  notice  of  tho  several  ^^  iM^cmrr' 

indorsements  on  the  bill,  and  were  requested  to  pay  it ;  to  aver  pre- 

but 'refused  to  do  so,  of  all  of  which  premises  the  Dc-  ■f>'°«n*  ^ 

the  acceptor 
&ndant  below  had  notice.  or  to  5.,  P., 

Th€^  second  count  alleged  a  general  aceeptantjei  by»  u>^  S. 

W.  D.  Campbell f  a  pmentment  to  hii^  for  paymetit  on 
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19t9<  the  lBdiJO{  August  181S;  his  re&sal,.^iid.nolttB UHTt^f 
m  the  Defendant  below  at  the  sAfiie  time;  bjf^jwefiiff 
whereof,  and  in  consideration  of  the  Defendant  Mqp^a 
liability  to  pay,  he  promised  to  do  siu  Thejttt^.^ifM^ 
also,  the  usual  money  counts* 

The  Defendant  below  pleaded^  firsts  tum^amfmptdt  i 
on  which  issue  was  joined.  Second,  that  he  jdid  inot 
undertake  within  six  years  before  the  exhibiting  the 
PlainUffsbill.  ^    ;\ 

The  Plaintfff  below  replied,  that  the  Defendant  ti^m 
did  undertake  within  six  years  before  the  exhibiting  of 
the  bilL    Issue  thereon. 

The  jury  found  that  the  Defendant  below  did  under- 
take in  manner  and  form  as  ftre  Plaintiff  below  had 
alleged  against  him. 

The  errors  assigned  were,  that  in  the  first  count  no 

presentment  to  the  acceptor  was  alleged,  hor  to  ^Sninh^ 

Payne^  and  Smith;  and  that  the  bill,  thdDgll'jpresented 

at  tlie  house  of  Smithy  Pcyne^  and  Smithy  might  have 

'        *       been  presented  to  an  utter  stranger  to  themf  iaAid  <t6^<£Ife^ 

acceptor.  •   u  -.  !..  lA 

#^.*  f .  T  .1..  iM  '   Thlit  the  days  in  the  seKXHid  eounC'weve-^tiateritfV'vAfl 

■■•  '^''  '^  '■  r  required  to  be  proved  as  laid ;  tliat  the  priMiis^  to'tlwt 

ti  i<  /,>..,..)  coitnt  was  merely  an  inference  of  law,  arismg^'Oii'lbB 

^f  o*^  :.)a'.t^  idieged  presentment,  dishonour;  and  noti^e&  •iif  (iio^pa!p« 

p**. .».  u  <.^«<  <  ^^^^^  of  the  bill;  and  by  ^e  second  plea  k  wa$  pleilded^ 

^t  the  Defendant  below  did  not  undeitake'^ithi^  aqt 

ytors  06  the  exhibiting  the  bill,  while  therd  w^hb  t&i^ 

•  plication  that  the  suit  was  commenced'  by  l^utior 

otherwise  within-six  yeai*s;  and  although  the  biii  of  'tlM 

^aintiff. below  appeared  on  record  to  have  been' eic^ 

htbited  more  than  six  years  after  the  promise  laid  in  tli« 

*  secdnd  count,  yet  by  the  record  it  also  appeai;ed,  that 

the  jury  had  found  generally,  that  the  Defendant  belo«*^ 

did  undertake  wHhin  six  years ;  which  verdict  was^nn^ 

jfife^ly  vntrue  and  against  the  reeoitl;      <     •  j  */ 

-'    ■  That 
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ua 


^<^'^^ni4t  tbt  danmg^  wtn  general  in  the  Whole  MODnl^ 
lllliMgh  it  appeavtd  that  tbe  Plaintiff,  below  was  noli 
cbwled  ioi'damwf^  on  thetwo  first  counts,  of  lbe.:deft 
domtioD.    iToinden 
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*  ^SLjZacceSf  whd  appsamd  on  the  part  of  the  Flatdtiff 
iliftrrotv  ai^ed  the  case  at  some  length.     But        .    .  , 

The  Court  thought  the  errors  assigned  could  not  be 
Mppftroedy  and'the  judgment  of  the  Court  below  iras 

t.,  J.. ....  ...  AiBnnfd- 


^ui^ARD  and  Others,  Assignees  of  Robinson 
bju. ..  .if  11^  JoNE3,  Bankrupts,  v.  Cap£L,. 


3/i,r* 


^p\ROy£R.  for.  t«ro  bar^«39,  caUed  Sprif^,BkvA.AyiftnmA 
At  the  trial  before  Besi^  C.  J.,  London  sittings  aft^r^ 
Mip^rlniaiJast,  it  appeared  thattbe  barges  had  been  dis- 
tsiipcd  tgri«be<DefewJant  for  rent  errear ;  that  tbe  pfc^. 
Bibes>.in^iiespect,.of  which  tlie  4:«nt  became  due,  were  de- 
wtfakf^in  tbe> lease  as  certain  warehouses  abutting  nortl^ 
^i\^  fv^fis  Thames  and  west  on  a  wharf  for  landing 
goodsil  ithat  they  l>9d  been  demised  to  the  lessees,  witl) 
fineJib^ff^  for.  them 'during  the  demise  to  land  goods 
wares,  &c*  with  tbe  rest  of  the  tenants  of  the  lessor  at  the 
laid  whupC  ,  It  further  appeared,  that  the  boundary  wall 
qi^t(tl»9;21Mmfi  was  supported  or  enclosed  by  certain 
piie%.aboutrten  feet  asunder,  oi^  which  tbe  warehouses 
(sued: by  the  lessees  as.  granaries)  were  partly  erepted  ; 
thabtbe^bargescm  <^estipn  were^i^t  the  tim^.pf  the.djs^ 
tfiMs^jflMling  ^n.tbe'  Thames  upder,ttie,wba^f  or  jfelQ^ 
which,  projecting  fliom  tbe  granaries,  was  con^ruf  t^^ 
?r  ■'1  wood, 


Majitm 


A  barge,  at- 
tached by  a 
rope  to  a 
wharf,  may  be 
distiataed  for 
rent  arrear  in 
respect  of  the 
wharf  and  pn* 
miaet  attached 
to  it. 
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HS7«  wood,  and  likemse  supported  by  piles*  The  bargea 
were  attached  by  a  rope  to  one  of  the  p3es  that  aupv 
ported  or  inclosed  the  boundary  wall  on  which  the  gra-^ 
naries  partly  stood.  These  piles  had  iron  hawsers  from 
top  to  bottom  for  the  purpose  of  attaching  vessels  that 
frequented  the  wharfs  and  were  used  by  any  that  ar- 
rived. 

It  was  objected  on  the  part  of  the  Plaintifi,  that  tb« 
barge  was  not  on  the  premises  demised^  but  on  a  poblio 
hig^iway,  and  therefore  could  not  be  lawfully  distrained^ 

The  Plaintifi^  were  ncmsuited,  with  leave  to  move  tq 
set  the  nonsuit  aside.  . , 

Spatikk  Seijt.  having  on  these  grounds  obtained  a 
rule  nisi  to  that  efiSect, 

WUde  Serjt  shewed  cause.  Even  if  the  barge  were 
on  the  highway,  that  circumstance  would  be  no  answe^ 
to  the  avowry.  Supposing  the  highway  to  be  part  of  oc 
incidental  to  the  premises  demised,  as  where  there  i^  f, 
highway  over  a  down,  2/it^.  132.,  the  remedy  fo^ 
such  a  distress,  if  improper,  would  be  by  a  special,  wql 
of  trespass ;  Fitz.  N.  B,  90.  Admitting  the  barge  to 
have  been  on  the  highway,  it  was  on  it  as  incidental  to 
the  enjoyment  of  the  premises,  and  liable  to  be  di^- 
tmlned. 

But  the  barge  was  strictly  on  the  premises  demised* 
Although,  prima  facicy  the  soil  of  a  navigable  river  may 
be  in  the  crown,  yet  the  owners  of  wharfs  have  a  right 
of  enjoyment  in  the  soil  near  their  premises,  which  no 
atranger  can  contest,  and  which  may  be  the  subject  of  a 
demise.  Wharfs,  indeed,  would  be  of  no  value  unless 
die  owners  bad  such  a  r^ht  It  is  for  the  purpose  of 
exercising  such  a  right  that  the  lessee  takes  the  pre- 
mises ;  and  after  exercising  it  to  the  exdosion  of  other 
persons,  he  is  estopped  to  say  that  his  lessor  was  not  en- 
titled 
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i^SksS  to  it.  Sttch  rigdtjr  bare  often  been  etiforeedi 
BiAcp  V.  Ware  (a),  Wyat  v^JThompson  (ft),  afld  are  at  aft 
events  an  easement  which  may  be  esteemed  parcel  of  the 
premises  demised. 

Spahkie  contri.  A  distress  for  rent  service  can  only 
be  taken  on  the  land  oat  of  which  the  rent  issues.  Upon 
Iboking  at  the  lease,  it  is  clear  the^arge  was  not  on 
the  land  demised,  for  the  abnttals  describe  it  as  bounded 
on  ode  side  by  the  Thames ;  and  whether  the  plaintiff 
Ead  a  right  to  make  such  a  demise  or  not,  no  part  of 
the  river  Thames^  nor  any  right  to  an  easement  on 
its  bed,  had  actually  been  demised.  [_Parh  J.  Suppose 
a  battel  df  blacking  in  the  act  of  being  hoisted  up  to 
a  warehouse  in  the  Strand^  could  not  the  barrel  be  dis- 
trained for  the  rent  of  the  warehouse  ?]  The  barrel  in 
such  cas€i  is  attached  to  the  premises,  and  has  no  sup- 
port independent  of  them;  but  the  barge  floating  on  the 
ritet  had  a  support  independent  of  tlie  rope,  which  was 
dot  used  for  the  purpose  of  placing  the  barge  on  the 
^i^mise^  but  to  prevent  it  from  floating  away.  What 
fine  could  be  drawn  ?  Suppose  the  rope  to  be  slackened 
^t,  and  the  barge,  though  still  attached  to  the  whari^ 
t6  float  bS  to  the  other  side  of  the  river,  could  it  have 
bek  distr&ined  there?  And  if  not,  within  what  length  6f 
rope  might  it  be  distrained?  Suppose  a  stranger  had 
littached  a  pleasure-boat  to  the  wharf,  could  that  also 
have  been  distrained  ?  If  not,  neither  could  the  Plain- 
tlfl*8  barge.  The  river  was  neither  appendant,  appurte* 
riant,  nor  any  part  of  the  thing  demised ;  and  the  barge^ 
being  odt  of  the  boundary  of  the  premises  demised  waa 
riot  Tlkbfe  to  be  distrhined.  And  the  less  so  for  being 
on  a  public  highway  (for  such  a  navigable  river  mnst 
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1827«^       be  deemed),  such  a  distress  being  altogether  prohibited 
by  the  statute  of  Marlbridge. 

Best  C.  J.  In  this  case  the  Avowant  had  leased  a 
wharf  to  the  Plaintiff,  together  with  a  granary  supported 
by  piles  on  the  side  of  the  wharf.  What  is  a  wharf? 
A  buildiz^  which  is  always  an  encroachment  on  a  river, 
because,  unless  its  boundary  wall  were  to  extend  beyond 
high-water  mark,  vessels  could  not  approach.  And  the 
barge  which  is  the  subject  of  the  present  action,  was 
attached  to  the  piles  on  which  the  granary  was  sup- 
ported. , 

It  is  clear  that,  generally  speaking,  a  thing  cannot  be 
distrained  for  rent  arrear  except  on  the  premises  de- 
mised; it  is  necessary,  therefore,  to  ascertain  with  pre- 
cision what  were  the  premises  demised  in  this  case.. 
But  the  wharf  is  nothing  without  the  privilege  df 
iastening  barges  to  it ;  and  if  so,  that  privilege,  where  it. 
is  enjoyed,  forms  a  part  of  the  property  demised :  and 
when  a  lessee  has  enjoyed  an  advantage  of  this  kind 
under  his  lease,  he  cannot  dispute  his  landlord's  right  to 
demise  it.  As  to  the  objection,  that  this  distress  was 
made  on  a  highway,  it  is  not  correct  to  assume  that  a 
navigable  river  is  a  highway  in  the  most  extensive  sense, 
of  the  term.  If  it  were  so,  a  stranger  might  turn  all 
the  barges  adrift,  and  destroy  the  value  of  every  wharf 
on  the  river ;  but  a  navigable  river  is  of  no  use  unless*  it 
affords  facilities  for  the  landing  of  goods,  and  it  is  im- 
possible to  admit  a  doctrine  so  destructive  of  the  best 
interests  of  commerce.  When,  therefore,  a  wharf  is 
granted,  all  is  granted  which  is  necessary  to  the  enjoy- 
ment of  the  wharf;  and  the  right  of  attaching  borges  is 
absolutely  necessary. 

The  statute  of  Marlbridge  was  passed  to  obviate  the 
oppression  of  the  great  lords,  and  to  prevent  them  from 
distraining  their  tenants'  cattle  while  on  the  road  to 

market ; 
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mark^ ;  that  statute,  however,  though  it  gives  a  remedy 
to  the  party  distrained  on,  does  not  avoid  the  distress* 
and  it  cannot  be  supposed  to  extend  to  a  case  like  this, 
where  the  thing  distrained  was  attached  by  a  rope  to 
the  premises  demised.  The  short  ground,  therefore,  on 
which  we  decide  is,  that  these  premises  would  be  useless 
without  the  privilege  of  attaching  barg^,  and  if  so,  that 
privilege  forms  part  of  the  subject  of  demise. 


i41 


1827. 


.Park  J.  The  circumstance  of  the  river  which  bounds 
the  Plaintiff's  premises  being  a  navigable  river,  is  not 
inconsistent  to  a  certain  extent  with  the  enjoyment, of 
an  exclusive  right.  The  question  before  the  Court  is 
oa^  of  the  deepest  importance ;  for  if  the  argument  for 
the  Plaintifi'  b^  correct,  all  the  trade  ofLotidon  is  at  an 
end.  How  could  goods  be  landed  if  the  owners  of 
.whar&  had  not  an  exclusive  right  to  attach  vessels  to 
their  wharfs  ?  They  have  this  right  concurrently  with  a 
right  on  the  part  of  the  public  to  use  the  Thames  as  a 
^^gjbw^.  It  is  true,  that^in  general  a  distress  can  only 
^  t^ken  op  the  premises  demised,  but  no  barge  could 
jiqload^  if  the  privilege  of  doing  so  were  not  a  part  of 
tl^e. demise* 


.  BuRROUGU  J.  The  abuttals  in  the  lease  do  not  de; 
,cji}^,  this  case.  There  might  be  evidence  to  shew  the 
i^oympnt  of  a  right  beyond. 

Rule  discharged. 
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ficxent. 


iiaj  w.       TucKEH  and  Others,  Assignees  of  Gilbert,  a 

Bankrupt,  v.  Francis. 

Affidavit  of     'I^HE  affidavit  to  hold  to  bail  in  this  case  was  made  by 
nipt  for  a«-  ^®  bankrupt,  veho  swore,  that,  at  and  before  the  date 

inittf-  and  suing  out  of  the  commission,  the  Defendant  was  in- 
debted to  deponent,  and  as  he  believed  was  still  in- 
debted to  his  assignees  on  a  bill  oF  exchange  accepted 
by  the  Defendant,  indorsed  by  the  drawer  to  deponent^ 
and  as  he  believed  still  unpaid. 

Wtlde  Serjt  obtained  a  rule  nisi  to  set  aside  the  hail- 
bond  and  enter  a  common  appearance,  on  the  ground  that 
this  affidavit  was  insufficient ;  a  payment  to  the  assignees 
not  being  incompatible  with  the  truth  of  it. 

Toddy  Serjt,  conird,  urged  tliat  an  affidavit  of  debt 
on  the  belief  of  an  agent  had  always  been  deemed  suf^ 
ficient,  and  that  the  bankrupt  might  be  esteemed  for  this 
purpose  the  agent  of  the  assignees.  In  Cressweli  v. 
LaDeU{a),  an  affidavit  by  the  assignee  without  the  bank- 
rupt had  been  holden  sufficient,  and  there  seemed  to  be 
no  reason  why  an  affidavit  by  the  bankrupt  without  the 
assignee  should  not  equally  avail. 

But  the  Couri  thought  the  affidavit  insufficient,  and 
the  rule  was  made 

Absolute. 

(a)  2T.R.  418. 
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Clabk£  v.  Crofts.  Ma;  ix. 

JN  this  OBse  a  verdict  had,  by  consent,  been  entered^  The  audiority 

JUme  17.  1826,  for  the  Plaintiff,  subject  to  the  award  ^  ^  **»*^ 
^  **  tor  under  a 

of  an  arbitrator  appointed  under  a  rule  of  Nisi  PriuSj  nile  of  court, 

with  power  to  settle  all  matters  in  difference  between  wUcfa  em- 

-the  parties,  and  to' direct  what  should  be  done  by  either  ^y^  i^ 

{Murty  respecting  the  matters  in  difference^  the  parties  award  to  the 

fl^mg  to  obey  the  award,  so  as  the  arbitrator  should  ?"*'••  or  their 

jiublisfa  it  in  writing,   ready  to  be  delivered  to  the  does  not  de- 

fNuties,  or  either  of  them,  or  if  either  of  them  should  terminc  hj  the 

be  dead  before  the  making  of  the  award,  then  to  their  ^f  ^^  parties 

respective  personal  representatives  who  should  require  before  the 

the  same  on  or  before  the  fourth  day  of  Miehaetmas  ^^  "  *"* 

term  then  next,  or  any  other  day  to  which  the  thne 

should  be  enla^;ged : 

The  Plaintiff  died  on  the  Uth  oi  August^  before  the 
Arbitrator  published  his  awanl. ,  The  Plaintiff's  exe- 
cutrix then  called  on  the  arbitrator  to  proceed  with  the 
reference,  and  tlie  Defendant  objected. 

The  arbitrator  having  enlarged  the  time^  published 
bis  award  in  favour  of  the  Plaintiff. 

Wilde  Serjt,  on  the  part  of  the  Defendant,  moved  to 
set  aside  the  award,  on  the  ground,  among  other  ob- 
jections, that  by  the  death  of  the  Plaintiff  the  arbitrator's 
authority  was  determined;  and  that,  at  all  events,  he 
could  not  after  that  event  enlarge  the  time  for  making 
his  award.  He  contended  that  no  man  could  so  bind 
lihnself  as  to  lose  the  power  of  revoking  [Vynicv^^ 
case  (a),}  and  that  death  had  always  been  held  a  re- 


(a)  %Rep.iS%. 


vocation 
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18^.  vocation  in  law  of  an  arbitrator's  author! ty,  as  manrii^ 
was  of  the  authority  of  a  feme  sole.  From  the  prin- 
ciples laid  down  in  Milne  v.  Greairix{a\  it  followed 
that  the  circumstance  of  a  party's  being  engaged  by 
bond  or  rule  of  court  not  to  revoke,  did  not  alter  the 
case ;  be  might  still  revoke,  though  subject  to  an  attach- 
ment or  an  action  of  covenant.  Dowse  v.  Coxe{b\ 
which  seemed  to  be  against  the  revocation,  had  beea 
reversed  on  error ;  and  in  Rhodes  v.  Haigh  (c)  the  death 
of  one  of  the  parties  was  held  to  determine  the  arbi- 
trator's authority.  The  Plaintiff  being  dead,  the  parties 
were  no  longer  on  an  equal  footing :  there  was  no  mil* 
tuality  between  them ;  and  for  want  of  that,  the  Defaxt- 
ant  must  be  esteemed  as  released.  A  rule  having  been 
granted, 

Bosanquet  Seijt  shewed  cause.  An  arbitrator's  autho- 
rity is,  generally  speaking,  no  doubt  revoked  by  deaths 
but  in  this  case  the  Defendant  has  bound  himself  by  rule 
of  court  to  do  what  shall  be  pointed  out  by  a  given  indi- 
vidual. The  thing  to  be  done  has  been  pointed  00(9  and 
whatever  may  be  the  state  of  the  arbitrator's  watboiitjp 
the  Defendant  cannot  refuse  to  perform  that  which  b# 
has  consented  to  perform  by  the  rule  of  court.  At  all 
events,  he  engaged  to  abide  by  the  verdict,  if  not 
altered  by  the  arbitrator,  and  the  verdict  still  stands  for 
the  Plaintiff.  That  this  has  been  long  the  understanding 
of  all  the  courts  is  clear  from  the  clause  which  is  oni* 
versally  introduced  in  the  rule  of  Nisi  Prius,  that  in  case 
of  the  death  of  either  of  the  parties,  the  award  shall  be 
delivered  to  the  personal  representative.  Coxe  v.  Dowse 
was  reversed  on  a  mere  defect  in  the  record,  and  no 
allusion  was  made  to  the  opinion  expressed  by  this 

(a)  7  Eojtt  607.  (h)  3  Bi^gb.  ao.  (e)  a  B.  £^  C.  345* 

Courts 
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pointy  so  that  it  must  be  taken  to  be  unimpeacbed«  IDSTt 
Jylp"  V.  Janes  (a)  is  an  authority  in  support  of  the  effi* 
caqy  o€  the  rule  of  court.  In  Rhodes  v.  Haigh  other 
patters  were  referred  besides  the  matters  in  dispute  in 
the  cause;  and  there  was  no  provision  in  the  rule  for 
delivering  the  award  to  the  executors  of  the  parties. 

Best  C  J.     A  motion  has  been  made  to  set  aside  the 

award  in  this  case^  on  the  ground  that  the  authority  to 

arbitrate  has  been  revoked  by  the  death  of  one  of  the 

parties.     The  general  rule  of  law,  no  doubt>  is,  that  the 

d/»ath,.of  qne  of  the  parties  before  the  award,  is  a 

rfji^^ipn  pf' an  arbitrator's  authority;  but  a  general 

]^(of  lay,  may  be;guarded  against  by  contract.  -  There 

are  many  instances  in  which  parties  may  by  agreement 

renounce  an  advantage  cast  on  them  by  a  general  rule 

o^^){^  ^d.  (l^  question  is,  whether  they  have  done  so 

^^^iu  ^^  ^^  point  has  been  expressly  determined  by 

^^(^^rt  of^JCing's   Bench.    In  Tyler  v.  Jones  the 

^Sflff^v^^^  iViU5  was  in  words  the  same  as  the  pre* 

aenj^.  ^  JXbe,,aiW9Td  was  to  be  delivered  to  the  parties,  or 

any^of|t^ip  requiring  the  same;  ^^  or  if  they  or  either 

ofithim^  be  dead  before  the  making  of  the  award,' 

to  th^r  r^pectiye  personal  representatives  requiring  the 

|Bme«^      And  the  Court  said,  *^  As  the  order  of  refer- 

(g^ve  him  .express  power  to  make  his  award  after 

le  d^tb  of  either  of  the  parties,  it  must  be  intended  to 

Ive  him  incidentally  the  same  power  of  enlarging  the 

tnne  after  that  event."     In  Cox  v.  D(mse  there  was  an 
o  '  *     ' 
express  provision  in  the  rule,  that  the  death  of  either 

I^arty  should  not  determine  the  arbitrator's  authority,- 

wd  the  reversal  turned  on  a  defect  in  the  record  never 

argued  in   this  court.    In   Tiflei^  v.  Jones   the  Court 

impUed  such  a  provision  from  the  language  of  the  rule, 

Vol.  IV.  L  and 
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1S27«  ^  and  we  have  equal  ground  for  implying  it  here :  the  rule 
contains  a  direction  for  the  delivery  of  the  award  to  the 
representatives  of  either  of  the  parties :  but  such '  a 
direction  would  be  nugatory,  if  the  death  of  the  Pldntiff 
were  to  suspend  the  operation  of  the  rule.  Here,  there* 
fore,  there  is  an  implied  undertaking  in  the  parties  to 
bind  their  personal  representatives  to  an  acceptance  of 
the  award,  and  there  is  no  law  to  prevent  a  man  from  so 
binding  himself  and  his  representaUves* 

As  the  executors  of  the  Plaintiff  would  have  been 
bound,  if  the  award  had  beeu  against  the  Plaintiff,  so 
likewise  is  the  Defendant.  As  to  the  argument  derived 
from  the  authority  of  a  feme  sole  being  revoked  by 
marriage,  it  does  not  apply^  unless  a  case  be  supposed  in 
which  the  feme  sole  has  contracted  that  her  marriage 
shall  not  be  a  revocation. 

Park  J.  The  clause  for  the  delivery  of  the  award 
to  the  executors  of  either  party  was  introduced  into 
orders  of  Nisi  Prius  to  obviate  the  inconvenience  that 
would  otherwise  arise  upon  the  occurrence  of  a  death. 
Tyler  v.  Jones  is  the  same  as  the  present  case,  and  the 
reversal  of  the  decision  in  Coxe  v.  Dame  did  not  turn 
upon  the  present  question.  Indeed  it  could  not,  after 
the  decision  in  Tyler  v.  Jones. 

BuRROUGH  J.  There  might  have  been  more  colour 
for  this  objection,  if  a  verdict  had  not  been  taken  in  fiivour 
of  the  Plaintiff.  How  is  that  to  be  got  rid  of?  It  binds 
equally  the  party  and  his  executor;  and  though  qualified 
under  the  direction  of  an  arbitrator,  that  qualification 
was  authorized  by  the  consent  of  each  party. 

Gabelee  J.  It  is  clearly  laid  down  by  the  cases  in 
both  courts,  that  the  death  of  either  of  the*parties  does 
not  determine  the  arbitrator's  authority  under  a  rule 

which 
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which  aathorizes  him  to  deliver  his  award  to  the  exe« 
cutors  of  either  party,  if  either  shall  die  before  the  award 
is  made. 

The  rule  which  has  been  obtained  in  this  case  must 
dierefore  be 

Discharged. 


Morgan  v.  Short.  '  ifef  za. 

JJ^ILDE  Serjt,  upon  an  aflSdavit  that  the  Defendant  Malpractice. 

had  been  arrested  on  a  ca.  sa.,  and  had,  in  order  to 
procure  his  liberationi  paid  the  under-sheriff  the  amount 
&r  which  it  was  issued;  that  he  did  not  know  the  • 
Plaintiff;  had  never  had  dealings  with  any  person  of 
his  name ;  bad  never  been  applied  to  by  the  Plaintiff; 
nor  had  ever  been  served  personally  or  otherwise  with 
process,  or  received  any  notice  of  the  cause  of  action 
till  he  was  taken  in  execution,  — 

Obtained  a  rule,  calling  on  the  Plaintiff  to  shew 
cause  why  the  sheriff  should  not  repay  the  money  so 
levied,  and  why  the  Plaintiff  should  not  pay  the  Defend- 
ant the  costs  occasioned  by  the  levy,  and  why  service  of 
a  copy  of  the  rule  on  the  under-sheri£^  and  fixing  an- 
other copy  in  the  prothonotary's  oflBce,  should  not  be 
deemed  good  service.    • 

No  cause  being  shewn,  the  Court  this  day  made  the 

Rule  absolute. 
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^aj  »4.  Brown  v.  Moore. 

Where  the        JJ/'ILDE  Serjt.  obtained  a  rule  nisi  to  cancel   the 

affidavit  to  bail-bond  in  this  case,  and  enter  a  common  ap- 

hold  to  bail  '    ,        ,  i         l 

was  regular,      pearance.     Upon   the  affidavits,  it  appeared  that  the 

and  the  De-      Defendant's  agent,  with  a  view  to  apprehend  the  Plain- 
fendant  did         •/w»-t  n  •  *      n  •      \       a*  ^ 

not  twcar  that  ^"  under  a  warrant  for  perjury  committed  m  the  afnda- 

he  was  unac-  vit  to  hold  to  bail,  had  endeavoured  to  obtain  the  Plain- 

^* Pla  tiff  ^^^^  address  from  his  attorney,  who  refused  to  give  it; 

the  Court  re-  that  he  made  enquiry  at  the  house  of  which  the  Plain- 

fiised  to  can-  tiflFhad  described  himself  in  the  affidavit  to  hold  to  bail ; 

bond,  on  the  ^^^^  ^^  heard  the  Plaintiff  had  taken  lodgings  there  for 

ground  that  a  week  last  February ;  that  he  had  sent  some  clothes ; 

*  *i?*  Tfind  ^^  dressed  there  once,  but  had  never  slept  in  the  house, 

theitaintiff.  but  that  sundry  letters  had  been  addressed  to  him 

there. 


Taddy  Serjt.,  who  shewed  cause,  insisted  that  the 
affidavit  to  hold  to  bail  being  regular,  the  bail-bond 
could  not  be  cancelled. 

The  Court  observed  that  the  Defendant  did  not  swear 
he  was  unacquainted  with  the  Plaintiff;  and  declined 
to  make  the  rule  absolute,  but  gave  time  for  putting 
in  bail.  « 
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1827. 


William  Henry  Neale  v.  Sir  T.  Turton  and      -8%  ^5- 
Others. 

In  this  action  the  Plaintiff  sought  to  recover  230/.  Ss.  The  Plaintiff, 

of  the  Defendants,  the  amount  of  two  bills  of  ex-  3]yu^*in  ^ 

change.     At  the  trial  before  Park  J.,  Middlesex  sittings  washing  com- 

after  Hilary  term,  it  appeared  that  the  Plaintiff  had  K"^'  ^ 

bills  on  the 
supplied  the  London  Patent  Steam  Washing  Company  directors  of 

with  hay,  straw,  and  corn  for  their  horses,  that  the  two  *®  company 

bills  in  question  were  drawn  by  the  Plaintiff  on  "  The  ,2[hcdby  him 

Directors  of  the  London  Patent  Steam  Washing  Company  i^  and  his  bro- 

and  accepted  for  the  directors- of  that  company  by  their  ^J*"'    '^^ 

secretary.     The  bills  were  as  follow :    "  Three  months  cepted  «  for 

after  date  pay  to  me  or  my  order  the  sum  of  115/.  for  ^^  directors" 

value  received.     William  Henry  Neale.    Accepted,  pay-  ^  o*f  the*" 

able  at  the  bank  of  England  per  proprietors  of  the  Lon-  company,  who 

don  Steam  Waging  Compam,  Isaac  Buxton^  It  fiirther  ^*^  a^tl^ority 

,  ,  1^     .  to  accept  bills 

appeared  that  the  secretary's  authority  was  to  accept  drawn  by  the 

bills  drawn  by  Edward  Neale  to  the  extent  of  230/.  35.  Plaintiff's 

and  that  the  Plaintiff  was  a  holder  of  twenty  shares  in      n^i^'  ^^^ 

the  company.  the  Plaintiff 

Two  objections  were   raised   to   the  Plaintiff'^  re-  ^"""^^  °°*  f" 
covenng :  first,  that  the  secretary  had  no  authority  to  bills  against 
accept  the  bills  drawn  by  the  Plaintiff;  and,  secondly,  the  company, 
that  the  Plaintiff  was  a  partner  in  the  concern,  and, 
therefore,  could  not  sue  the  Defendants  his  co-partners. 

A  verdict  was  found  for  the  Plaintifi,  subject  to  a  rule 
for  setting  it  aside,  and  entering  a  nonsuit. 

A  rule  71/52  to  that  effect  was  accordingly  granted 
upon  the  objections  urged  at  the  trial.  Caster  v.  Drury  (a), 

{a)  iZ  Fes.  I  ST. 
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and  Holmes  v.  Higgins{b)  were  cited  to  shew  that  the 
Plaintiff  being  a  member  of  the  company- coald  not  sue 
the  directors,  andjt  was  also  urged,  that  the  directors 
were  but  the  agents  of  the  company,  and  though  they 
might  accept  bills  themselves,  could  not  delate  an 
authori^  to  Buxton, 

Toddy  Serjt.,  who  shewed  cause,  contended,  that  the 
company,  not  being  a  corporation,  the  circumstance  of 
the  Plaintiff  holding  shares  did  not  constitute  him  a 
partner.  The  partnership  consisted  of  the  directors  only, 
in-whom  vested  all  the  responsibility  of  the  company. 
But,  even  if  he  were  a  partner,  he  might  sue  his  co- 
partners on  bills  of  exchange  accepted  by  them  in  their 
individual  names,  or  in  their  separate  capacity  of 
directors  of  the  company,  a  bill  of  exchange  carrying  its 
consideration  on  the  face  of  it,  and  the  right  to  recover 
on  it  not  being  varied  by  the  situation  of  the  parties. 
Upon  such  instruments  they  only  were  partners  who 
appeared  as  such  on  the  face  of  the  instrument.  If  the 
bills  had  been  accepted  for  the  directors  and  company^ 
the  Plaintiff  might  have  been  precluded  from  suing. 
Then  as  to  authority,  the  secretary,  like  the  clerk  of 
every  company,  must  be  taken  to  have  a  general  autho- 
rity to  do  all  acts  necessary  for  carrying  on  the  business 
of  the  firm. 


Best  C.  J.  This  is  an  action  on  two  bills  of  ex- 
change, drawn  by  William  Henry  Neale,  and  addressed 
not  to  individuals  by  name,  but  to  the  directors  of  the 
London  Patent  Steam  WasJiing  Company,  and  accepted 
for  the  directors  of  that  comj)any. 

At  Nisi  Prius  two  objections  were  made  to  the  plain- 
tiff's recovering;  the  first,  that  the  secretary  of  the 


{a)  zjB.(yc.74« 


company 
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company  had  no  author!^  to  accept  this  bill ;  the  se- 
cond, that  the  Plaintiff  was  a  member  of  the  company. 
We  are  of  opinion  that  Buxton  had  no  authority  to  ac« 
cept.  The  secretary  of  a  company  has  not,  in  general, 
authority  to  accept  bills,  but  if  he  has,  it  may  be  proved. 
The  authority  proved  in  the  present  case  was  not  a 
general  authority,  it  was  an  authprity  to  accept  bills 
drawn  by  Edward  Neaky  whereas  the  bills  in  question 
were  drawn  by  William  Henry  Neale.  But  the  second 
objection  is  &tal  to  thb  action.  It  may  be  admitted, 
that  if  a  partner  were  to  draw  on  other  partners  by  name^ 
and  Xhey  were  individually  to  accept,  he  might  recover 
against  them,  because  by  such  an  acceptance  a  separate 
right  is  acknowledged  to  exist.  But  that  is  not  the  case 
here,  for  the  bills  are  drawn  on  the  directors  of  the 
company,  and  accepted  for  the  directors.  They  are  the 
agents  of  the  company,  and  accept  as  agents  of  the  com- 
pany. The  case  therefore  is  that  of  one  partner  drawing* 
on  the  whole  firm,  including  himself.  There  is  no 
principle  by  which  a  man  can  be  at  the  same  dme 
Plaintiff  and  Defendant  We  are.  clearly  of  opinion, 
that  these  bills  being  drawn  on  the  directors  are,  in 
effect,  drawn  on  the  company  of  which  the  Plaintiff  is 
himself  a  member.  He  cannot  be  at  the  same  time 
drawer  and  acceptor,  and  the  rule,  therefore,  which  has 
been  obtained  for  entering  a  nonsuit  must  be  made  ab- 
solute. 

Pabk  J.  and  Burrough  J.  signified  their  concurrence. 

Gaselee  J.  said,  he  agreed  on  the  first  point;  the 
secretary  had  no  authority  to  accept  bills  drawn  by  W. 
H.tfeale. 

Rule  absolute* 
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May  15.  Lord  FORTMORE  V.  GoRING. 

Uponanaffi.    TTpQN  an  affidavit   by  the  clerk  of  Plaintiff's  at- 

davi%  that  no     U  _  .  ,  1     ,         ,  . 

copy  or  coun-  torney,  which  stated,  that  this  action  was  brought 

terpart  of  a      against  Defendant,  as  assignee  of  the  lessee,  under  an 

the  Plaintiff     indenture  of  lease  between  the  Plaintiff's  ancestor  and 

had  sued  was    W.  Furlonger,  to  recover  damages  for  arrear  of  rent, 

m  t  e  posses-   ^^^  ^j^^  non-repair  of  the  premises  demised ;  that  the 

sion  or  power  ^  ^ 

of  the  Plain-     Plaintiff's  ancestor  died  in  1823;  that  the  Defendant 

tiff,  and  that  had  paid,   and  the  Plaintiff  received  rent  under  the 

who  drew  Uie  ^^^^^i  ^  deponent  was  informed  and  believed;  that  no 

lease  and  copy  or  counterpart  of  the  lease  was  now  in  the  pos- 

Cd'*T^*'*d-  '^^^^^^'^  ^^  power  of  the  Plaintiff;  that  the  Defendant 

ed,  the  Court  ^&s  in  possession  of  the  lease,  as  deponent  believed; 

refused  to  or-  ^^^^X  the  attorney  who  prepared  the  lease  and  counter- 

fendant, who  P*^  ^®^  absconded  from  the  country;    and  that  the 

was  in  posses-  Plaintiff  could  not  safely  proceed  to  trial  without  oyer 

l^lr^.  and  a  copy  of  the  lease.- 

mit  a  copy  of  ' 

it  to  be  uken.       ^ude  Serjt  obtained  a  rule  nisi  for  the  Defendant 
to  give  Plaintiff  oyer,  and  a  copy  of  this  lease. 

Taddy  Seijt.,  who  shewed  cause,  relied  on  the  rule 
laid  down  in  Street  v.  Brown  {a\  and  confirmed  in  Rat- 
dtffe  v.  Bleasby{b\  that  the  Court  will  only  make  an 
order  for  the  .inspection  and  copy  of  an  instrument, 
where  the  party  who  holds  it  may  be  considered  as  a 
trustee  for  the  party  seeking  the  copy,  which  the  tenant 
could  not  be,  where  the  landlord  originally  had  a  coun- 
terpart of  the  lease. 

(fl)  6  Taunt*  30a.  {b)  3  "Bingb.  148. 

Wilde 


IN  THE  Eighth  Year  of  GEO,  IV,  15S 

Wilde  contra^  insisted,  that  the  rule  extended  to  all  18^7* 
cases  where  both  parties  had  an  interest  in  the  instru* 
ment;  that  a  lease  was  essentially  the  instrument  both 
of  the  landlord  and  tenant :  and  therefore  the  cases 
cited,  which  were  concerning  a  charter-party  and  a  deed 
of  partnership,  did  not  apply.  If  the  Court  would  not 
interfere^  the  PlaintifiP  must  be  driven  into  equity. 

Bect  C.  J.  A  court  of  equity  might  impose  terms  on 
the  production  of  this  instrument  which  we  are  unable 
to  impose.  But  the  short  ground  on  which  we  decide, 
IS,  that  we  have  no  sufficient  proof  that  the  counterpart 
is  not  in  existence;  and,  therefore,  cannot  make  the 
the  rule  absolute. 

Park  J.  The  case  is  by  no  means  so  hard  as  that  of 
Street  v.  Braom^  where  two  parts  of  an  indenture  of 
charterparty  were  supposed  to  have  been  interchange- 
ably executed,  and  the  part  of  which  the  master  of  the 
chartered  vessel  had  the  custody,  was  lost  at  sea  with 
the  ship;  yet  the  Court  would  not  compel  the  charterer, 
being  sued  thereon,  to  grant  inspection  and  a  copy  of 
the  other  part,  for  the  purpose  of  the  Plaintiff's  declaring 
unth  certainty. 

Rule  discharged. 
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May  16.  Stov£Ld  and  Another  v.  Eade. 

Defendant        T  J  PON  a  rale  for  setting  aside  an  execution  issued 

being  indAted  ^^^^^  ^  warrant  of  attorney  in  this  case,  the  Court 

to  Plaintiff,  n        .   .  .  ,  •       ,      ^ 

gave  him  a       referred  it  to  the  prothouotary  to  ascertain  the  facts, 

bill  of  ex-        and  he  now  reported  as  follows : 

iS^^^or*  PlaintiflFs  were  bankers  to  Defendant  from  a  time 

asooLj  and  a    previous  to  the  making  of  the  bill  of  ei^ange  hereafter 

warrant  of  at-  mentioned,  and  continued  as  his  bankers  till  the  28th 
torney  to  se- 
cure the  pay-    February  IS26. 

T^'b^'*  On  the  5th  December  1822  a  bill  of  exchange  fqr 

deed,' reciting  ^>^00/.  was  drawn  by  one  WiUiam  Upton  upon,  and 
that  he  was  accepted  by.  Defendant  James  Eade^  and  also  by  his 
PlliS  '"^  ^  brother  WiUiam  Eade.  It  was  payable  two  months  aaer 
5oqoA,  he  date,  and  was  not  honored  when  it  became  due^  m.,  on 
gave  a  mort-     ^^  ^^  February  1823. 

that  sum»  and       ^^  ^^  ^^^  Nooember  1823  Defendant  James  Eade, 

any  advances  and  his  brother  WiUiam  Eade,  executed  a  warrant  of 

to  t  e  extent  attorney,  authorizing  judgment  to  be  entered  up  against 

In  1816  the  either  at  the  suit  of  the  said  Plaintiffs  for  5000/.,  and 

estate  so  mort-  qq^^  q[  gy jj^    Defeasance  thereon  was  to  secure  the  sum 

firaiFed  was 

•old  for  3600/.,  ^^  2,500/.,  and  5  per  cent,  interest  for  the  same,  which 

and  the  pro-  said  principal  sum  of  2,500/.  was  the  amount  of  a  certain 
^e  PlStiff'*  "'^'^  ^^  exchange  drawn  by  one  WiUiam  Upton  in  favour 
After  this  an  of  the  Plaintifiii,  upon,  and  accepted  by,  the  Defendants 
*^tS°s  ^^"  James  Eade  and  WiUiam  Eade,  and  some  time  since  over- 
Plaintiff  and  due.    And  it  was  agreed  that  no  judgment  should  be 

Defendant,  in  entered  up  on  said  warrant  of  attorney  or  execution  be 
which  the  bill 

of  exchange  was  mentioned*  among  other  claims,  as  an  existing  debt,  and  other 
property  was  mortgaged  to  Plaintiff  by  way  of  security,  which  he  was  not  to  sell 
without  six  months'  notice  to  Defendut.  The  bill  of  exchange  was  not  mentioned 
in  the  recital  of  the  second  mortgage  deed. 

Plaintiff  having  after  this  issued  execution  on  the  warrant  of  attorney,  the  Court 
refused  to  set  it  aside. 

issued, 
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issued,  unless  default  should  be  made  in  payment  of  the       1827. 
said  sum  of  2,500/.  and  interest,  together  with  costs. 

By  indenture  dated  11th  February  1825  Defendant 
mortgaged  certain  premises  to  Plaintiff.  This  deed 
recited  that  a  sum  of  5000/.  and  upwards  was  then 
due  to  Plaintifis  from  Defendant  Jame$  Eade^  and  it 
conveyed  to  Plaintifis  certain  freehold  and  copyhold  pre- 
mises therein  particularly  described,  to  secure  the  said 
sum  of  5000/.,  and  also  the  repayment  of  such  other 
advances,  as  might  be  thereafter  made  by  Plaintiffs  to  or 
for  the  Defendant's  use,  not  exceeding  10,000/. 

The  deed  contained  a  proviso  for  redemption  on  re- 
pa3^ent  by  Defendant  of  the  above  sums  when  re- 
quired :  and  also  a  proviso  enabling  Plaintiffi  to  sell 
by  public  aucti<m  or  private  contract  any  of  the  premises 
so  mortgaged  as  aforesaid,  after  giving  Defendant  six 
months  notice  to  pay  off  the  above  sum;  and  after 
paying  all  costs,  charges,  and  expences  attending  such 
sale,  the  residue  of  such  money  was  to  be  applied 
towards  discharging  the  principal  monies  **  due  on  the 
security  of  these  presents.'' 

It  did  not  appear  that  the  before-mentioned  bill  over 
due  for  2500/.  was  secured  by  this  mortgage. 

By  another  indenture  of  mortgage  dated  7th  &  8th  No- 
tfember  1826,  other  premises  were  conveyed  by  Defendant 
to  Plaintifis  as  a  further  and  better  security,  with  the  same 
powers  and  provisoes,  and  in  the  same  terms  contained 
in  the  mortgage  deed  of  1 1th  February  1825. 

No  particular  recital  was  made  in  this  deed  of  the  debt 
for  2500/.  due  from  Defendant  to  Plaintiffs  on  account 
of  the  dishonored  bill  for  that  amount  dated  5th  Decem- 
ber 1822,  but  this  mortgage  was  founded  on  an  account 
sign^  by  both  parties,  in  which  that  debt  was  mentioned. 

Salmon  Bridge  and  another  estate,  part  of  theprembes 
mortgaged  by  the  deed  of  11th  February  1825,  were 
sold  by  the  Defendant,  with  the  omcurrence  of  the 
Plaintiffs,  on  the  9th  May  1826,  for  3600/.  which  sum 

was 


Stovsld 
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18S7.       was  applied  towards  the  discharge  of  the  debt  doe  U> 
them  frdm  the  Defendant 

Judgment  on  the  warrant  of  attorney  was  signed  De- 
Ba»"»        cember  1st,  1826,  (about  three  weeks  after  the  last  mort- 
gage was  executed,)  and  execution  was  afterwards  issued. 
The  bill  for  2500/.  was  never  demanded  by  or  delivered 
over  to  Defendant. 

Salman  Bridge  estate  was  sold  between  the  time  of 
executing  the  first  mortgage-deed  and  the  second. 

Plaintiff  JbAn  Stovetd  swore  in  his  affidavit  that,  when 
the  first  mortgage  was  executed,  (11th  February  1825,) 
the  bill  of  exchange  for  2500/.  was  not  delivered  Up  to 
Defendant,  nor  was  the  warrant  of  attorney  cancelled, 
nor  did  the  said  Defendant  require  the  same ;  ahd  if  he 
had  required  it,  the  Flaindfis  would  have  refused  to 
comply  with  such  request,  it  being  well  known  and  un- 
derstood, that  the  two  transactions  were  wholly  distinct, 
and  not  ail  connected  with  each  other.  And  that  such 
bill  of  exchange  for  2500/.,  and  such  warrant  of  at- 
torney, were  neither  of  them  mentioned  in  such  first 
mortgage  and  such  running  account. 

Previous  to  the  execution  of  the  second  mortgage 
(7th  &  8th  November  1826),  a  debtor  and  creditor  account 
had  been  delivered  and  signed  by  Plaintiff  JaA»  Stooeldf 
and  also  by  Defendant,  in  which  the  debt  due  upon  the 
bill  of  exchange  for  2500/.  for  the  first  time  formed  a 
part  The  balance  admitted  to  be  due  on  this  account 
from  Defendaiit  to  Plaintiffii  was  526S/.  6s.  9d. ;  and  in 
that  account  the  sum  of  2500/.,  the  amount  of  the 
bill  of  exchange,  was  the  earliest  sum  which  became  due 
from  the  Defendant  to  the  Plaintiffs. 

The  second  mortgage  followed  this  account  The 
Plainti£^  John  Stoveld,  did  not  swear  that  if  Defendant  had 
demanded  the  bill  of  exchange  for  2500/.  to  have  been 
delivered  up  and  the  warrant  of  attorney  to  have  been 
cancelled  when  such  second  mortgage  was  executed,  that 
he  would  then  have  refused  to  comply  with  such  request 

The 
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The  second  mortgage  was  prepared  by  Plaintiff's       I3d7. 
solicitor  without  any  professional  man  attending  on  the 
part  of  the  Defendant  at  the  time  it  was  executed. 

Bosanqtiet  Seijt  shewed  cause  agdnst  the  rule.  The 
warrant  of  attorney,  or  the  bill  for  2S00L  was  never  dis* 
charged,  and  the  execution  must  stand  according  to  the 
rule  in  Clayton's  case.  It  is  true  a  general  payment  on 
account,  not  specifically  appropriated,  must  be  applied 
to  debts  in  their  order  of  priority;  but  the  sum  paid  in 
by  Defendant  was  paid  on  account  of  the  sums  due 
under  the  first  mortgage,  in  which  the  2500^  due  on 
the  bill  of  exchange  is  not  mentioned.  Nothing  ha» 
been  paid  in  on  the  second  tnortgage,  and  there  is  no 
authority  for  contending  that  the  warrant  of  attorney  is 
merged  in  the  mortgages. 

Wilde  and  Spankie  Seijts.  contra,  contended,  that  the 
warrant  of  attorney  not  taking  efiect  by  delivery,  was 
not  a  deed,  and  consequently  was  discharged  by  the 
mortgages  as  being  the  higher  security,  and  it  was  dear, 
that  such  was  the  intention  of  the  parties,  for  it  would 
bave  been  useless  for  the  Defendant  to  stipulate  for 
three  months  notice  of  the  sale  of  his  freeMd  property, 
if  he  himself  might  at  any  instant  be  taken  in  execution 
under  the  warrant  of  attorney.  Here,  the  payment 
made  by  the  sale  of  the  property  under  the  first  mort- 
gage not  having  been  appropriated  to  any  specific  item 
in  the  account,  must,  under  the  rule  in  ClayUni%  case^ 
be  ^plied  to  the  bill  of  exchange  for  2500/.,  which  was 
the  earliest  The  appropriation  must  be  determined  by 
the  communications  between  the  parties,  {Simpson  v. 
Jbigiam  (a) ),  and  the  reduction  of  the  balance  at  the 
time  of  the  second  mortgage,  shews  that  it  had  been  so 
affiled. 

Qir»  adv.  vuk. 

(a)  aB.  efC.65. 

Best 
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Stoveld 


1827.  Best  C.J.  This  was  a  motion  to  set  aside  an  execution 

on  a  judgment  entered  up  under  a  warrant  of  attorney, 
and  the  Court,  referred  the  case  to  the  prothonotary  to 

Eadk.  ascertain  and  report  the  facts.  Upon  his  report  (which 
his  Lordship  now  read),  it  has  been  contended,  that  at 
the  time  of  the  execution  no  debt  remained  due  in  re* 
spect  of  the  bill  of  exchange  for  26001.  for  which  the 
warrant  of  attorney  was  given,  an  account  having  been 
rendered  between  the  parties,  in  which  that  debt  makes 
the 'first  item,  and  3600k-  having  been  paid  to  the 
Plaintiffs  generally.  It  has  also  been  urged  that  ^e 
warrant  of  attorney  was  merged  in  the  mor^ge,  and 
that  there  is  evidence  of  an  intention  in  the  jmrties, 
that  it  should  be  given  up  upon  the  execution  of  that 
fiirther  security.  This  case  is  entirely  distinguishable 
from  Clayton's  case  (a),  to  which  we  have  been  re* 
ferred.  The  rule  laid  down  in  that  case,  is,  that  where 
there  is  an  account  of  several  items,  and  money  is  paid 
in  generally  on  the  account  without  specific  appropri^ 
ation  to  any  particular  item,  such  money  must  be  ap- 
plied to  the  discharge  of  the  several  items  in  their  order 
of  priority.  But  if  there  be  any  circumstance  to  shew 
that  the  payment  was  intended  in  discharge  of  any  par- 
ticular item,  the  rule  does  not  apply.  Such  likewise  is 
the  course  of  the  civil  law.  Sir  William  Grant  says,  ^^  The 
leading  rule,  with  regard  to  the  option  given  in  the  first 
place  to  the  debtor,  and  to  the  creditor  in  the  second^ 
we  have  taken  literally  from  thence.  But,  according  to 
that  law,  the  election  was  to  be  made  at  the  time  of 
payment,  as  well  in  the  case  of  the  creditor  as  in  that 
of  the  debtor:  ^  in  re  praesenti;  hoc  est  statim  atque 
solutum  est;  caeterum  postek  non  permittitun'  If 
neither  applied  the  payment,  the  law  made  the  appro- 
priation according  to  certain  rules  of  presumption,  de- 
pending on  the  nature  of  the  debts,  or  the  priority  in 

{a)  I  Meriv*  579. 

which 
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which  they  were  incurred.  And,  as  it  was  the  actual  1827. 
intention  of  the  debtor  that  would,  in  the  first  instance^ 
have  governed,  so  it  was  his  presumable  intention,  that 
was  first  resorted  to  as  the  rule  by  which  the  application 
was  to  be  determined.  In  the  absence,  therefore,  of  any 
express  declaration  by  either,  the  inquiry  was,  what  ap- 
plication would  be  most  beneficial  to  the  debtor.  The 
payment  was,  consequently,  applied  to  the  most  bur- 
thensome  debt,  to  one  that  carried  interest,  rather  than 
to  that  which  carried  none ;  to  one  secured  by  a  penalty, 
rather  than  to  that  which  rested  on  a  simple  stipulation; 
and  if  the  debts  were  equal,  then  to  that  which  had  been 
first  contracted:  ^  In  his  quaa  prsesenti  die  debentur, 
constat,  quoties  indistinct^  quid  solvitur,  in  graviorem 
causam  .videri  solutum :  Si  autem  nulla  prsegravet,  id 
est,  si  omnia  nomina  similia  fuerint,  in  antiquiorem.' " 
Is  there  then  in  the  present  case  any  circumstance  which 
can  enable  us  to  determine  whether  the  payment  of  the 
3600/.  was  to  be  applied  in  any  order  other  than  that  of 
priority?  It  is  clear  that  this  sum,  the  proceeds  of  the 
sale  of  the  Salmon  Bridge  estate,  was  applied  towards 
the  discharge  of  the  50002.  for  which  that  estate  was 
mortgaged,  and  it  nowhere  appears  that  the  sum  due 
on  the  bill  of  exchange  formed  any  part  of  that  sum ;  on 
the  contrary,  it  is  treated  as  a  separate  transaction. 

No  authority  has  been  adduced  to  shew  that  a  war- 
rant of  attorney  is  merged  by  a  subsequent  mortgage; 
and  there  is  nothing  unusual  or  illegal  in  a  party's 
having  two  securities  for  the  same  debt 

With  respect  to  the  supposed  intention  of  the  parties, 
that  the  warrant  of  attorney  should  be  abandoned  upon 
the  execution  of  the  second  mortgage,  it  would  be  un- 
safe to  decide  upon  probabilities  on  a  point  which  the 
parties  had  it  in  their  power  to  make  absolutely  certain; 
if  it  was  intended  that  the  warrant  of  attorney  and  bill 
of  exchange  should  be  delivered  up,  the  Defendant 
mi^t  have  obtained  them,  and  by  so  doing  have  re- 
moved 
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f827.  moved  the  possibility  of  dcubt;  as  he  has  not  done  so, 
we  see  no  reason  for  setting  aside  the  execation,  and  the 
rule  therefore  must  be 

Discharged. 


M*y  x6.  Ann  Jenkins  and  Charlotte  Jenkins  v. 

BiDDULPH. 

In  an  action     HTHIS  was  an  action  against  the  sheriff  of  Hereford- 

*v*^r  ^ir^  for  a  false  return  of  nan  sunt  iwoenUe  to  a  writ 

sheriff  for  a 

false  retarn  of  of  capias  ad  respondendum^  issued  6th  November  1822 

mm  est  inven-  against  the  two  Plaintifis,  at  the  suit  of  John  James^  per 

the'piaintiff  ?^^  Jam^s  proceeded  to  outlaw  or  waive  the  Plain* 

was  oQtlawedy  tiffs,  and  they  were  put  to  a  great  expence  to  reverse 

the  Plaintiff     ^^  outlawry,  and  their  lands  were  seized  into  tlie  hands 
cannot  recoyer  ,      •^ 

the  extra  costs  of  the  king. 

of  the  out-  The  taxed  costs  incurred  by  the  Plaintifis  in  revers* 

lawry* 

ing  the  outlawry  were  paid  by  the  Defendant,  but  the 

Plaintiffi  proceeded  for  the  purpose  of  recovering  the 

extra  costs  paid  by  them  to  their  attorney.' 

At  the  trial  of  the  cause  before  Best  C.  J.,  at  the  Mid^ 

dlesex  sittings  after  Michaelmas  term  last,  the  Plaintifi 

established  the  false  return,  but  did  not  produce  toy 

recorded  judgment  of  outlawry,  which  it  was  objected  on 

the  part  of  the  Defendant  they  were  bound  to  do;  it  was 

also  objected  that  they  could  not  recover  extra  costs 

against  the  Defendant,  at  all  events  in  a  joint  action.    A 

verdict,  however,  was  taken  for  the  Plaintiffi  to  the 

amount  of  the  extra  costs,  with  leave  for  the  Defendant 

to  move  to  enter  a  nonsuit  upon  the  above  objections. 

Wilde  Serjt.  accordingly  obtained  a  rule  nisi  for  that 
purpose,  and  the  objections,  as  to  the  necessity  of  pro- 
ducing a  recorded  judgment  of  outlawry  as  the  found- 
ation for  the  action,  and  as  to  the  Plaintiffi'  jtHAmg  in 

t 
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the  action,  were  argued  at  great  length ;  the  Court, 
however,  gave  no  opinion  on  these  points,  but  decided 
solely  on  the  claim  for  extra  costs ;  as  to  which  Wilde 
relied  on  Sinclair  v.  Eldred  (a),  where  in  an  action  for  a 
malicious  arrest,  it  was  holden  the  plaintiff  could  recover 
BO  damages  for  extra  costs;  he  cited  also  HathaVMxy  v. 
Borrow.  (6) 


1837. 


Jenrqis 

V. 

BiDIHJLPB. 


T<iddy  Serjt  contrd.  In  those  cases  the  action  was 
between  the  parties  to  the  original  cause,  so  that  the 
Court  could  not  consistently  estimate  the  costs  in  two 
different  ways  as  between  the  same  parties;  but  where, 
as  in  the  present  case,  the  Plaintiffs  sue  the  sheriff  for 
misfeasance,  and  have  no  claim  against  the  party  in  the 
original  cause,  there  is  no  reason  why  they  should  not 
be  indemnified  for  the  whole  expence  they  have  incurred. 
If  the  Court  were  to  hold  otherwise,  attornies  would  have 
no  means  of  recovering  from  their  clients  extra  costs, 
incurred,  perhaps,  at  the  client's  express  request 


WUde  was  heard  in  reply,  and  the  Court  took  time  to 
consider  the  various  objections. 

Best  C.  J.  now  said.  This  is  an  action  against  the 
sheriff  of  Herefordshire^  by  two  Plaintiffs,  to  recover 
damages  for  a  fiilse  return  to  a  writ ;  the  sheriff  having 
stated  that  the  parties  named  in  the  writ  were  not  found 
in  his  bailiwick,  when  one  of  them  was  in  fact  in  his 
custody.  In  consequence  of  this  the  party  issuing  the 
writ  proceeded  to  outlawry  against  the  Plaintiffs. 

I  was  of  opinion  at  the  trial,  that  as  this  was  a  joint 
outlawry,  the  Plaintiffs  could  only  recover  in  this  action 
the  costs  which  they  had  jointly  incurred  to  set  aside 
the  outlawry.  It  has  been  objected  on  the  part  of  the 
Defendant,  that  no  evidence  of  the  record  of  outlawry 
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1827. 


was  adduced  at  the  trial,  but  it  is  not  Mcessary  for  us 
to  deliver  any  opinion  on  that  point,  because  we  ate 
clearly  of  opinion  that  the  Plaintiffi;  cannot  in  this  action 
recover  the  extra  costs,  and  the  two  cases  which  have 
been  cited  are  conclusive  on  the  point  As  between 
attornies  and  their  clients  the  case  may  perhaps  be  di& 
ferent,  because  the  attorney  may  have  special  instruo- 
tions  which  may  warrant  him  in  incurring  the  extra 
costs ;  but  in  a  case  like  the  present  the  party  can  only 
claim  such  costs  as  the  prothonotary  taxes,  and  there 
roust  therefore  be 

Judgment  of  nonsuit. 


Jftff  x6. 


Stocklet  v.  Clement. 


Advertieement  ^PHIS  was  an  action  on  the  case  against  the  proprietor 
in  a  newtpa-       -^     ./•  *l^  tut • •>!. -•  f^ -^ r ii^ j 


of  the  Morning  Chronicle  newspaper,  for  an  alleged 
libel  on  the  Plainti£l^  contained  in  an  advertistoient 
which  appeared  in  that  newspaper. 

The  first  count  of  the  declaration  alleged,  that  before 
and  at  the  time  of  committing  the  several  grievances  f)y 
the  Defendant  theteinafter  mentioned,  the  Plaintiff  was 
lawfully  possessed  of  a  certain  bill  of  exchange;  to  wit, 


in  a  newtpa' 
per  as  follows: 

«« To  biU- 
brokers  and 
others.    Cau- 
tion. Reward. 
Whereas  in- 
formation has 
been  given  to 
me  that  at- 
tempts have 

been  made  to  obtain  the  discount  of  a  bill  of  exchangei  bearing  date  Londoth  Maj  a6th, 
iZ%St  and  purporting  to  be  drawn  by  one  John  Stockley  upon  and  to  be  accepted  by 
the  dowager  lady  P,  Turner  for  6000/.,  with  interest,  payable  twelve  months  after 
date,  to  the  order  of  the  said  J.  5foci/rf,-— *I  do  hereby  give  notice,  on  behalf  of  the 
dowager  lady  Pm  T.,  that  she  has  not  accepted  such  biH,  and  that  if  her  name  should 
appear  on  any  such  instrument,  the  same  has  been  forged;  or  her  handwriting  to  the 
said  acceptance  of  the  said  bill,  if  genuine,  has  been  obtained  by  fraud,  in  total  igao- 
ranee  on  her  part  of  the  intended  effect  of  the  ngnature.  Any  person  who  will  give 
positive  information  to  me  of  the  party  in  possession  of  the  said  instniment  shall  be 
handsomely  rewarded.     Tlf9mai  Binns  .*" 

Held,  not  a  libel  on  Stocklty^  at  least  without  innuendo  and  proof  that  he  was  the 
person  designed  to  be  charged  with  haviqg  foiged  lady  P^  Turnef^i  name. 

a  bill 
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a  bill  of  exchange  for  the  sum  of  6000/.,  bearing  date        1827* 
the  26th  of  il%  1825,  drawn  by  him,  the  said  Plaintiff,     '   "^^  "^  ^ 
upon,  and  duly  accepted  in  writing  by  Dame  Frances  «. 

Page  7\imer,  widow,  and  payable  with  interest  to  the  Clement. 
order  of  the  Plaintiff  twelve  months  after  the  date  thereof 
for  value  received,  and  the  acceptance  of  and  to  which 
bin  of  exchange  of  and  by  the  said  Dame  JP.  P.  Turner^ 
was  a  true  and  genuine  acceptance  of  and  by  the  said 
Dame  F.P.  Turner^  and  the  acceptance  thereof  was 
written  with  her  own  proper  hand,  and  was  not  a  ials^ 
fiM-ged,  and  counterfeited  acceptance,  nor  given  by  her 
in  ignorance  of  the  effect  of  her  handwriting  or  signature 
to  such  acceptance,  nor  was  the  acceptance  obtained  by 
fiaud,  or  andue  or  unlawful  means. 

That  before  the  time  of  committing  the  grievances  by 
the  Defendant  thereinafter  mentioned,  the  Plaintiff  had 
indorsed  the  said  bill  of  exchange  with  intention  of 
getting,  and  had  attempted  to  get  the  same  discounted 
for  his  own  use  and  benefit :  yet  the  Defendant,  well 
knowing  the  premises,  but  contriving,  and  wickedly  and 
malicioasly  inlending  to  injure  the  Plaintiff  in  his  good 
name^  fame,  and  credit,  and  to  bring  him  into  public 
scandal,  in&my,  and  disgrace,  with  and  amongst  all  his 
neighbours,  and  other  good  and  worthy  subjects  of  this 
kingdom,  and  to  cause  it  to  be  suspected  and  believed 
by  those  neighbours  and  subjects,  that  he  had  feloniously 
and  felseiy  made,  forged,  and  counterfeited,  or  caused 
and  procured  to  be  falsely  made,  forged,  and  counter* 
felted,  and  willingly  aided  and  assisted  in  the  false 
maknig^  forging,  and  oonnterfeiting  an  acceptance  pur- 
porting and  pretending  to  be  an  acc^tance  by  the  said 
Dame  F,  P.  Turner  on  or  of  the  said  bill  of  exchange, 
and  that  the  sakl  acceptance  of  the  said  Dame  F.  P.  * 
Turner  on  and  of  the  said  bill  of  exchange  was  a  forgery, 
oT'tliBit  die  Plaintiff  bad  feloniously  uttered  and  pub- 
lished as  tf  ne  a  &lse^  forged,  and  counterfeit  acceptance 

M  2  of 


164 


CASES  IN  EASTER  TERM 


..  1827. 

Stockley 

Clbbcent. 


of  the  said  bill  of  exchange,  knowing  the  same  to  be 
false,  forged,  and  counterfeited,  or  that  he  had  obtained 
and  procured  the  said  acceptance  of  the  siud  bill  of 
exchange  by  the  said  Dame  F.  P.  Turner  by  fraud,  and 
by  undue  and  unlawful  means;  and  tRat  the  said  ac- 
ceptance had  been  made  and  given  by  her  in  ignoratice 
by  her  of  the  effect  of  her  signature  to  the  said  ac- 
ceptance; and  to  subject  the  Plaintiff  to  the  pains  and 
penalUes  by  laws  of  this  kingdom  made  and  prdvided 
against  and  inflicted  upon  persons  guilty  of  sueh  crimes 
or  offences,  or  any  of  them;  and  also  to  hinder  and 
prevent  the  Plaintiff  from  negotiating  and  procuring  Co 
be  discounted  the  said  bill  of  exchange^  and  to  deprive 
him  of  the  benefit  and  use  of  the  sam^  andtortoder 
the  same  of  little  or  no  value,  and  to  vex,  hams,'  aiid 
impoverish,  and  wholly  ruin  him  the  Pbuntiff,  theretofi^ 
to  wit,  on  the  21st  October  1825,  to  wit,'  at,  &c.^  fidsdy, 
wickedly,  and  maliciously  did  publish  ahd  cause  and 
procure  to  be  published,  a  certain  fidse,  scandalous,  aad 
de&matory  libel  of  and  concerning  the  Plaintiii^  and  of 
and  concerning  the  said  bill  of  exchange,  of  which  he  the 
Plaintiff  was  so  possessed  as  aforesaid,  in  the  maHtiier 
and  form  of  an  advertisement  or  notice  in  a  certain 
public  newspaper  or  journal  called  or  known  by  the 
name  of  The  Morning  Chronicle^  and  purporting  to  be 
signed  and  subscribed  by  the  name  of  one  llamas  Binnst 
containing  therein  the  false,  scandalous,  malicious,  libel- 
lous, and  defamatory  matter  following  of  and  concerning 
the  Plaintiff  and  of  and  concerning  the  said  bill  of  ex- 
change, that  is  to  say,  **  To  bill-brokers  and  others. 
Caution.    Reward.  Whereas  information  has  been  giv^a 
to  me  (meaning  the  said  Thomas  Binns)  that  attempts 
have  been  made  to  obtidn  the  discount  of  a  bill  of  ex- 
change, bearing  date  London^  May  ^6.  1825,  and  pur- 
porting to  be  drawn  by  one  John  Stockkjf  {meaning  said 
Plaintiff)  upon  and  to  be  accepted  by  the  Dowager 

Lady 


STociOEr 
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Jjfdy  Page  Turner^  for  6000/.,  with  interest,  payable  1827. 
)  tH-elve  months  after  date  to  the  order  of  the  said 
•  i7.  Siocklej^f  for  value  received,  (meaning  said  bill  of 
excbaage  so  drawn  by  the  Plaintiff  upon  and  so  ac-  Clement. 
ceptjed  by  the  J^d  Dame  F.  P.  Turner  as  aforesaid,)  and 
of  which  the  Plaintiff  was  so  possessed  as  aforesaid,  I 
(meaaing  the  said  T.Binns)  do  hereby  give  notice  on 
behalf  of  the  said  Dowager  Lady  P,  Turner^  that  she 
has  not  accepted  such  bill  (meaning  the  aforesaid  bill  of 
exchange  so  drawn  and  accepted  as  aforesaid,  and  of 
whi<:b  the  Plaintiff  was  so  possessed,)  and  that  if  her 
name  should  appear  on  any  such  instrument  (meaning 
the  aforesaid  bill  of  exchange  so  drawn  and  accepted  as 
aforesakt,  and  of  which  the  Plaintiff  was  so  possessed  as 
«lbr«Hudt)  the  same  (meaubg  the  name  of  the  aforesaid 
Dame  F.  P.  2umer)  has  been  forged,  or  her  hand- 
writaig  to  tjhe  said  acceptance  of  the  said  bill  of  ex-> 
dbaqg^  if  genuine,  has  been  obtained  by  fraud,  in  total 
ifpxorance  on  her  part  of  the  intended  efiect  of  the 
sigoatore :  any  person  who  will  give  positive  information 
to  me' (meaning  said  Thomas  Binns)  of  the  party  in  po»- 
aestton  of  the  said  instrument  (meaning  said  bill  of  ex- 
change so  drawn  and  accepted  as  aforesaid,  and  of  which 
the  Plainti£f  was  so  possessed  as  aforesud,)  shall  be 
handsomely  rewarded,     l^omas  BinnsJ* 

There  were  other  counts,  but  in  none  of  them  was 
tboe  an  express  innuendo  that  the  Plaintiff  had  forged 
or  obtained  by  fraud  Lady  Tumer^s  acceptance. 

The  Defendant  pleaded  the  general  issue,  and  at  the 
trial  before  Best  C.  J.,  Middlesex  sittings  after  Michael^ 
fli4if  term  last,  was  permitted  to  examine  Plaintiff's 
witoesaes  to  th^  truth  of  the  facts  alleged  in  the  ad-^ 
▼eftisement,  not  by  way  of  justification,  but  to  show 
quo  asiimo  the  Defendant  had  printed  it,  and  the  absence 
of  malice  on  his  part    An  objection  was  made  to  the 

*   •_  M  .3  rec  eption 
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1827*  reception  of  this  evidence,  on  the  ground  that  it  was  n^ 

^  ■  '  admissible  unless  the  facts  had  been  specially  pleaded, 

fi.  A  verdict  was  given  for  the  Defendant,  and  the  ob- 

CuMENT.  jection  was  reserved  for  the  opinion  of  the  Court. 

Wilde  Serjt.  moved  for  a  new  trial,  on  the  ground . 
that  the  evidence  had  been  improperly  received  under 
the  general  issue.  The  Court  granted  a  rule  nisif  but 
as  they  ultimately  decided  on  the  single  groiEind,  that  the 
advertisement  was  no  libel  on  the  Plaintifl^  only  tlM 
heads  of  the  argument  are  now  given. 

Toddy  Seijt,  who  shewed  cause,  contended,  first, 
that  the  advertisem^it  was  no  libel  on  the  PlaintifP;  or, 
at  all  events,  could  not  be  applied  to  him  without  an 
innuendo  in  the  declaration,  that  he  had  committed  a 
forgery,  and  proof  at  the  trial  in  suppoi^  of  such  in- 
nuendo. He  then  relied  on  Delany  v.  Jones  (a),  as  in 
point,  to  shew  that  an  advertisement  printed  fond  jGtfe 
to  obtain  information,  or  to  warn  the  public,  was  ndt  s 
libel.  At  all  events,  this  was  a  privil^ed  communt-> 
cation,  and  fell  within  the  rule  laid  down  in  Lake  v« 
Kif^,  {b)  If  so,  the  evidence  was  properly  received,  uol 
lu  a  justification,  but  to  shew  the  absence  of  malice  is% 
the  Defendant,  which  went  to  the  gist  of  Uie  action. 
Fairtnan  v.  Ives,  {c) 

Wilde  and  Spankie  Serjts.  contri.  It  must  be  implied 
firom  the  advertisement  that  the  Idrgery  and  fraud  were 
to  benefit  the  drawer  of  the  bill ;  the  libel,  therefore^ 
clearly  applied  to  the  Plaintiflf,  and  did  not  require  any 
further  innueiido  than  the  allqi^ation  that  it  was  pub* 
lished  of  and  concerning  him.  The  advertisement 
amounts  to  a  chai^  of  fraud  on  the  drawer  of  the 


(m)  ^Bip.if)U        {b)  xSawul.i2o* 


(e)  sB.(^ji.64%* 
bill, 
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InII,  and  falls  within  the  same  rule  as  the  case  of  Brcrni 
V.  Croome{a\  where  it  was  held  that  an  advertisement 
in  a  public  paper,  strongly  reflecdng  upon  the  character 
of  an  individual  who  had  been  declared  bankrupt,  was 
libellous,  althoiligh  published  with  the  avowed  intention 
of  convening  a  meeting  of  the  creditors  for  the  purpose 
of  consulting  upon  the  measures  proper  to  be  adopted 
tor  their  own  security,  if  the  legal  object  might  have 
been  attained  by  means  less  injurious.  As  to  the  argu- 
ment that  this  was  a  privileged  communication,  no  one 
can  be  permitted,  for  the  purpose  of  warning  the  public, 
to  charge  another  with  fraud  in  such  an  unauthorised 
way.  But  even  if  it  were  deemed  a  privileged  com- 
ffinnicatioo,  the  circumstances  under  which  it  was  made^ 
ought,  aa  in  Lake  v.  King^  to  have  been  pleaded  before 
tbcy  ooaM  he  ah^wn  in  evidence. 

Cur.  adv.  vuU* 


1827. 


Bbst  C.  J.  now  delivered  the  decision  of  the  Court. 
Severd  queationa  of  great  importano^  he  observed, 
bad  been  raised,  which  the  Court  were  not  called  on 
to  decide.  Two  objections  had  been  taken  by  the  De- 
ftodant;  first,  that  the  publication  was  a  privileged 
(Be;  and,  secondly,  that  it  was  not  libellous.  Had 
the  case  depended  solely  on  the  firat  of  theae  objections, 
the  Court  would  have  taken  time  to  consider  whether 
it  ought  not  to  have  been  specially  pleaded  as  a  justi- 
fioAlion.  In  cases  where  the  alleged  libel  contained 
matter  that  would  make  it  a  privileged  publication,  it 
would  probably  be  better  that  those  facts  should  be 
specially  pleaded.  In  the  case  of  Lake  v.  Kingj  the 
matter  was  specially  pleaded,  and  circumstances  were 
plaoed  on  the  record,  which  showed  it  to  be  a  privileged 
pnblkatioD.     The  Defendant  there  pleaded  that  the 


{a)  %  Stark.  997. 
M  4 


alleged 
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Stockley 


Cl^SMENT* 


alleged  libel  was  no  more  than  a  petition  to  a  com- 
mittee of  the  House  of  Commons.  It  would  be  more 
prudent,  therefore,  on  the  part  of  those  who  should 
in  future  conduct  a  similar  defence,  that  such  a  jus- 
tiBcation  should  be  placed  on  the  record.  But  the 
Court  had  not  to  decide  the  law  on  that  point  in  the 
present  instance,  they  being  clearly  of  opinion,  oik 
looking  at  the  publication  complained  of,  that  it  was 
no  libel  at  all  on  the  Plaintiff;  and  the  declaration 
did  not  contain  even  an  innuendo  alleging  that  the 
charge  contained  in  the  publication  applied  to  him. 
The  Court  doubted,  indeed,  even  if  the  declaration  had 
contained  such  an  innuetido^  whether  the  publication 
could  be  deemed  to  apply  to  the  Plaintiff.  (His  Lord- 
ship then  read  the  advertisement.)  Certainly  no  libel  on 
the  Plaintiff  could  be  implied  from  what  be  bad  read. 
It  merely  stated  that  a  bill  had  been  drawn,  but  it  threw 
no  imputation  on  the  drawer.  It  said  that  the  accept- 
ance was  forged,  or  had  been  obtained  by  fraud ;  but  it 
did  not  insinuate  that  the  Plaintiff  had  practised  fmud, 
or  committed  forgery.  '  Under  these  circumstance,  it 
was  utterly  impossible  to  collect  any  thing  that  at  alt 
reflected  on  the  Plaintiff.  Nor  could  the  Plaintiff  him- 
self think  otherwise,  unless  his  character  was  so  ex- 
ceedingly bad  that  he  imagined  no  person  could  read 
the  publication  without  translating  it  in  its  worst  Hght^ 
and  attributing  to  himself  the  offences  it  imputed  to  some 
unnamed  person.  For  these  reasons  the  Court  decided 
that  the  rule  for  a  new  trial  should  not  be  made  ab- 
solute. 

Rule  discharged; 
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Nightingale  v.  Barnard. 


JUof  z6. 


TUILDE  Serjt.  obtained  a  rule  n/si  to  enter  a  sug- 
gestion in  this  causey  to  deprive  tlie  Plainti£P  of 
costs  under  the  Middlesex  court  of  conscience  act  (a) 

The  action  was  brought  to  recover  8/.  4^.,  the  amount 
of  a  tailor's  bill,  and  a  verdict  was  taken  for  the  Plain- 
tiff subject  to  the  award  of  an  arbitrator,  with  an  agree- 
ment that  the  costs  of  the  cause  should  abide  the  event : 
the  arbitrator  found  that  the  demand  had  beeii  reduced 
before  action  by  part  payment,  and  directed  a  verdict  to 
entered  for  the  Plaintiff  for  1/.  18^. 


Where,  before 
action,  a  debt 
has  been  re- 
duced under 
4o/«by  part 
payment,  the 
Plaiotiff  it  de- 
prived of  COitS 
bydielfci^ 
Maex  court  of 
comctSBce  acts 


Taddy  Seijt,  who  shewed  cause,  argued  that  the  De- 
fendant was  precluded  from  making  this  application, 


(tf)  «3  0, 4.  r,  33.,  which  en- 
acts, «  That  it  ahall  and  may  be 
lawful  to  and  for  the  suitors  of 
Ae  county  court  of  Middlesex^ 
Mpcherwith  the  county  clerk  of 
tjbip  said  county  m  county  court 
assembled,  or  the  major  part  of 
Itemt  the  said  county  derk  and 
•eitort  so  assembled,  upon  any 
plaint  to  be  entered  in  the  said 
county  court  in  any  suit  where 
tei  dbbt  or  danuges  shall  not 
amount  to  the  sum  of  forty  shil- 
lings, to  proceed  in  a  summary 
way,  and  from  time  to  time  to 
.make  such  order  or  decree,  orders 
or  decrees,  as  shall  seem  to  them, 
or  the  major  part  of  them  so  as- 
sembledf  to  be  just  and  agreeable 
to. equity  and  good  conscience. 
That  in  case  any  action  of  debt, 
or  action  upon  assumpsit,  shall 
be  commenced  and  prosecuted  in 


any.of  hts  majesty's  courts  of  re- 
cord at  WeJtmuuUrt  and  the 
defendant  or  defendants,  at  the 
time  of  such  action  brought,  shall 
live  or  reside  in  the  said  county 
of  WddlejfXf  and  be  liable  to  be 
summoned  to  the  said  county 
court,  and  the  jury,  upon  the 
trial  of  such  cause,  shall  find  the 
damages  for  the  plaintiff  under 
the  vadue  of  forty  shillings,  unless 
the  judge  shall  in  open  court  cer^ 
tify  on  the  back  of  the  record, 
that  the  freehold  or  title  to  the 
plaintiff's  land  principally  came 
in  question,  or  that  an  act  of 
bankruptcy  principally  came  in 
question  at  such  trial,  then  and  in 
such  case  no  costs  shall  be 
awarded  to  the  pUintiff,  but  the 
defendant  shall  be  entitled  to  and 
recover  double  costs  of  suit* 

by 
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by  the  agreement  that  the  costs  should  abide  the  event 
of  the  award;  but  at  any  rate,  in  M*CoUam  v.  Carr{a)i 
the  Court  refused  to  allow  a  suggestion  under  this  act 
Barhabd*  where  an  original  debt  above  40s.  had  been  reduced 
below  that  sum  upon  a  balance  of  accounts. 

Best  C,  X  According  to  the  Middlesex  court  df 
conscience  act,  in  any  suit  where  the  debt  or  damages 
shall  not  amount  to  4eOs^  that  court  may  proceed  in  a 
summary  way,  *'  And  if  any  action  of  assumpsit  or  debt 
shall  be  brought  in  any  of  his  majesty's  courts  at  West^ 
minstevj  and  the  Defendant  shall  reside  in  Middlesex^ 
and  die  jury  shall  find  damages  under  405.,  unless  the 
judge  shall  certify,  no  costs  shall  be  awarded  to  the 
Plaintiff/'  A  reduction  of  the  original  debt  by  set-off 
<  has  been  holden  not  to  bring  a  party  within  the  oper- 

ation of  this  statute;  for  the  Plaintiff  may  not  be  aware 
of  the  amount  of  the  set-off  against  him ;  but  if  the  debt 
be  reduced  by  payment,  he  must  know  it,  and  is  thereby 
precluded  from  suing  for  the  residue  under  40s.  in  the 
superior  court.  The  decision  in  M^CoUam  v.  Carr 
turned  chiefly  on  the  ground,  that  the  contract  between 
the  parties  was  entered  into  on  the  high  seas.  My*e  C.  J«y 
indeed,  says,  *'  Is  there  any  case  where  the  ultimate 
balance  of  an  account  only  being  under  40s.  the  Court 
has  allowed  a  suggestion  ?  I  should  pause  upon  such 
a  case,  since  the  most  intricate  point  in  accounts  between 
merchant  and  merchant  might  by  this  means  come  to 
be  decided  in  the  county  court"  But  if  the  account 
be  reduced  by  payments  below  40s.,  there  does  not  seem 
much  ground  for  alarm.  However,  in  Baieman  v. 
Smith  {b)^  a  decision  also  on  this  Middlesex  act,  and 
where  the  sum  demanded  was  cut  down  by  the  plea  of 
infancy.  Lord  Bttenbaraugh  says,  **  It  is  assuming  the^ 

(fl)  iB.efP.M3.  {if)  i4£Mt»30U 

whole 
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iriiole  question  here»  to  say  that  the  origiaal  debt  was 
abo^e  404;,  for  the  jury  have  found  the  damages  to  be  ^, 
vnder  40f.,''  which  seems  to  obviate  the  objection  made  ^^ 

bf  Bf/rt  C*  J.  Babwabd. 

Park  J.  In  Clarke  v.  Atkem  (a),  the  authority  of 
M*Cottam  v.  Carr  was  doubted,  and  a  debt  reduced 
below  40«.  by  part  payment  before  action  brou^t,  was 
held  to  be  within  the  Soutkwark  court  of  request's  act. 

BoBRovGH  J.  A  set-oiF  admits  the  esustence  of  the 
Plaintiff's  debt,  and  that  is  the  reason  why  it  will  not 
take  a  case  out  of  the  statute ;  but  by  a  part  payment,  of 
which  the  Plaintiff  must  be  cognizant,  his  debt  is  at 
once  reduced. 


Gasslee  J.  concurred. 

Rule  absolute. 

{a)  8  EmU  a8. 


KeLLBN  t;.  BbN£TT.  May  zS. 

'THIS  was  an  action  against  the  owner  of  a  whaling  The  CoQit  re« 
ship,  for  seaman's  wages.  At  the  trial  before  BerfCX  ^«»«>  t«>.P»a' 
Londcn  sittings  after  last  HiUny  term,  the  captam  of  an  affidavit 
t|ie  ship  being  called  as  4  witness  on  the  part  of  the  ^^  ^  witnen 
Defendant,  was  found  to  be  interested,  and  being  asked  part  of  the 
whether  he  woidd  release  his  interest,  refused  to  do  jo^  Defendant, 
whereupon  a  verdict  passed  for  the  Plaintiff,  who  had  |2^^to  re- 
been  taken  on  board  by  the  captain  at  Neip  Zealand^  leaie  an  inte- 

rett  which 
RBdcred  him  incompetentjb  had  misapprehended  the  effect  of  the  releaae,  and  was 
now  ready  to  execute  one. 

had 
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bad  lenred  ten  months  on  board  the  ship,  and  athts  de- 
partore^  had  received  the  fbUowiog  certificate  fronr.^be 
captain :  <<  These  are  to  certify  that  John  K^Uen  has 
served  ten  months  on  board  the  ship  FansUiartf  is  an 
excellent  whalesman,  and  worthy  the  situation  as  heads- 
man*   He  is  a  sobei?  and  discreet  man*    W.  B."  .   .  . 

Wilde  Seijt.  moved  for  a  new  trial  upon  an  affidavit 
by  the  captain,  that  he  did  not  at  the  trial  understand 
the  meaning  of  releasing  his  interest;  that  he  was  now 
ready  to  release  it;  that,  in  truth,  he  had  no  interest; 
his  i^eoompence  as  captain  consisting  of  a  certain  portion 
of  the  oil  obtained  in  the  voyage;  and  that,  by  the 
practice  of  the  trader  the  owner  could  not  set  any  kind 
of  charge  against  that  portion. 

This  was  confirmed  by  an  affidavit  of  the  De&ildant 
and  another. 

Taddy  Seijt,  who  shewed  cause,  produced  an  affidavit 
on  the  part  of  the  Plainti£^  deposing  that  the  Defimdoat 
had  upon  one  occasion  referred  him  to  the  ship's  hnsband 
for  payment,  though  he  afterwards  refused,  and  said, 
that  if  the  Plaintiff  recovered  at  law,  he  would  deduct 
the  amount  from  the  captain's  share  of  oil.  It  was  also 
deposed,  that  when  an  additional  hand  was  taken  on 
board  to  assist  in  the  course  of  a  voyage,  it  was  the 
practice  to  charge  the  ezpence  of  his  wages  against  the 
oil  to  be  divided  between  captain  and  crew. 

It  was  then  observed,  that  the  Defendant  had  not 
sworn  to  merits ;  that  the  captain's  interest  waa  dearly 
established;  and  that  it  would  be  a  most  dangerous  pre- 
cedent to  permit  a  witness  thus  to  retract  what  he  had 
said  at  the  trial.    And 

Best  C.  J.  saying  that  the  nature  of  the  required 
release  was  repeatedly  explained  to  the  captain  at  tbe 
trial, 

7%€ 
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'*  Tike  Court  thought  it  would  be  too  imich  to  disturb  XB&. 
Ae  verdict  upon  suoh  an  affidavit,  when,  from  the 
absence  of  any  deposition  to  meritSi  it  was  probable  the 
result  of  a  second  trial  would  not  differ  from  that  of  the 
first,  and  when  the  witness  in  question  must  be  placed 
In  the  box  under  circumstances  so  suspicious. 

Rule  discharged. 


Spratt  and  Another,  Assignees  of  Ltnch,  a      Mdj  is. 
.    Bankrupt^  v,  Hobhouse,  Bart.,  and  Others. 

ASSUMPSIT  for  money  had  and  received  to  the  use  jL,  who  bdd 

of  Plaintifi&,  as  assignees,  and  upon  an  account  ^^J*'!*^^* 

stated  with  them.  ^,  i„debS 

At  the  trial  before  Besi  C.  J.,  London  sittings  after  to  Defendants 

Jast  term,  the  case  proved  was  in  substance  as  follows:     i^l^^^J^j^td 

Lf/Hch  being  possessed  of  the  lease  of  a  public-house  hb  lease  in 

called  the  Crooked  BtUeit,  became  indebted  to  the  De-  their  handiw 

secuntVa 
.fisodants,  bis  brewers,  (who  carried  on  business  under     t^  who  had 

650/.  in  De- 
fendants' hands,  purchased  L/9  lease  for  1690/.,  the  Defendants  agreeing  to  advance 
liim  enough  to  make  up  the  purchase-money,  on  retuning  the  lease  as  a  security. 

JLf  T^  and  the  Defendants'  clerk  met  to  complete  the  transfer*  when  T.  drew  a 
draft  on  the  Defendants  in  favour  of  £.  for  1690/.  The  Defendants'  clerk  received 
this  draft,  and  on  L*%  executing  the  transfer  of  the  lease,  gave  him  a  draf^  on  the 
Defendants  for  4x5/* 

On  the  evening  of  that  day,  £•  having  previously  committed  acts  of  bankruptcy,  a 
creditor  of  his  gave  the  Defendants'  clerk  notice  not  to  pay  the  draft,  as  a  docket 
would  be  struck  against  L. 

-    Another  of  the  Defendants'  clerks,  in  consequence,  refused  payment  when  the 
^  draft  was  presented  the  next  day,  having  also  received  a  similar  notice  from  the 
PUinrifT,  another  creditor  of  Xr/s.     The  Defendants,  some  days  afterwards,  paid  the 
draft  to  a  banker  who  presented  it,  but  not  till  he  had  executed  an  indemnity : 

Held,  that  the  Plaintiff,  as  assignee  of  L,  under  a  commissicm  of  bankruptcy  sub- 
sequently issued,  might  sue  the  Defendants  in  an  action  fox*  money  had  and  received 
for  the  amount  of  this  draft. 

Held,  also,  that  the  Defendants  had,  before  payment  of  the  draft,  sufficient  nodce 
^^the  bankruptcy. 

the 
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the  firm  of  WhUbtead  and  €!o.)  to  the  amount  of 
1975/.  14s*  7<f. ;  as  a  secority  for  which  sum,  he  de- 
posited his  lease  in  dieir  hands. 

After  this,  beooming  embarrassed^  he  sold  by  auction 
hb  interest  in  the  Crooked  Biliett  to  Temprell. 

On  the  6th  of  October  1826,  there  remained  due  from 
Temprdi  to  Lynch,  in  respect  of  this  purchase, 
1690/.  35.  lid.;  and  at  that  time  Temjn-ell  had  in  the 
Defendant's  hands,  the  result  of  previous  dealings 
with  them,  6502.  Temprell  being  unable  to  pay  the 
16902i  3s.  llcL  to  Li/nch  at  the  day  appointed,  the 
Defendants  agreed  to  advance  him  1040/.  3s.  lid., 
trfaich,  in  addition  to  the  650/.  already  in  their  hands, 
would  enable  him  to  meet  his  engagement.  The  con- 
sideration ibr  this  advance  was,  that  they  should  retain 
in  their  hands,  by  way  of  security,  the  lease  of  the  Crooked 
BSlett,  taking  thereupon  Temprdl  as  their  debtor, 
instead  of  Lynch,  for  the  1275/.  l^s.  7d.,  due  from 
lAptchm 

'  Accordingly,  on  the  6th  October,  TetnpreU,  Lynch,  and 
Dodson,  the  Defendants'  cleric,  met  together,  when 
TPevftpreU  drawing  a  check  on  the  Defendants  in  favour 
of  Lynch  for  1690/.  3s.  I  Id.,  Dodson,  who  received  it, 
upon  Lynches  executing  the  transfer  of  the  Crooked 
BUkU  to  TempreU,  gave  Lynch  the  following  draft 
on  Wkitbread  and  Co.  for  414/.  %s.  6d.  (the  sum  re- 
mdning  to  make  up  1690/.  3^.  lid.,  after  deducting  the 
1275/.  145.  7d.  due  from  Lynch  to  Defendants.) 

<<  London,  6th  October  1826. 
<*  Messrs.  Whitbread  and  Co. 
**  Pay  Mr.  Lynch  or  bearer,  feur  hundred  flind 
fourteen  pounds  eight  shillings  and  sixpence. 
^AUlSs.ed. 

«  Tiomas  F.  Dodson:* 


TempreU 
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TempreU  was  thereupon  let  into  possession  of  the       IMT. 
Crooked  Billett. 

Lffnck  hftTing  committed  acts  of  bankruptcy  in  Juh/ 
and  on  Sqfiember  26th  preceding  this  transaction^  on 
die  evening  of  the  6di  of  October  a  clerk  of  Currie 
and  Co.,  one  of  LyncVs  creditors,  gave  Dodson^  the 
Defendants'  clerk,  notice  not  to  pay  I^fnch  the  above 
draft,  as  a  docket  would  be  struck  against  him;  and 
when  the  draft  was  presented  the  next  morning  by  one 
of  LyncK%  friends,  BaU^  another  of  the  Defendants' 
derks,  in  consequence  <&  this  notice,  refused  payment. 
That  same  morning,  the  7th,  Spratt^  the  Plamtiff,  also 
a  creditor  of  I^fncVSf  told  jBaS.not  to  pay  the  draft,  as 
a  dodcet  was  about  to  be  struck  agauist  I^nck.  The 
draft  was  afterwards  presented  by  the  bankers  of  Cmrie 
«m1  Co.,  when  the  Defendants  refused  to  pay  it  without 
a  guarantee,  which  being  given,  it  was  paid  by  them  on 
the  12th  October. 

On  the  11th  of  October  a  docket  was  struck  against 
Df9ichf  and  a  commission  of  bankrupt  issued  against  him 
on  the  18th. 

The  Chief  Justice  left  it  to  the  jury  to  determine 
whether  the  Defendants,  before  paying  the  draft  for 
414/.,  had  received  notice  of  tAfncKs  having  committed 
an  act  of  bankruptcy ;  and  whether  the  transaction  be- 
tween TempreU  and  the  Defendants'  clerk  was  equivalent 
to  a  passing  of  money. 

The  jury  fimnd  for  the  Piaintifl&,  damages  414/.,  and 
that  the  transaction  between  TempreU  and  the  Defend- 
ants^ detk  was  the  same  as  if  money  had  passed. 

WUie  Seijt.  moved  for  a  rule  nisi  to  set  asid^  the 
verdict  and  enter  a  nonsuit  Instead,  or  have  a  new  trial, 
on  two  grounds ; 

First,  thai  the  transaction  between  lAfnch^  TempreUy 

and 
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fod  ,tbe  Defendant^  did  not  amQunt  to  a  nmpi  of 
money  to  the  use  of  Lynch ;  and 

Secpndjy,  that  the  Defendants  bad  no  notions  of  the 
act  of  bankruptcy  oommitted  by  I^fneh^  or  that  if  tbay 
hady  they  might,  after  notice,  lawfully  pay  a  cheek  givw 
bcj^re  notice.   Wiliim^^C^uejf.(a)  > 

.  Tad^  Seijt  shewed  cause.  As  soon  as  the  arrange^ 
mont  was  concluded  between  the  Defendant^  iJtMfe 
and  Temprell,  Lynch  might  have  sued  the  Defi^ndiiqti 
for  the  4142.  In  Tailock  v.  Harris  {b)^  BuOerh  s^Mt 
<<  Sm^se  A.  owes  B.  100/.,  and  B.  owes  C.  lOO/f  W^ 
the  three  meet,  wd  it  is  agreed  between  them  ihatc^ 
shall  pay  C  the  100/.;  B*s  debt,  is  extinguished!  m4 
C.  may  recover  that  sum  against  A. ;"  and  PQJQftt^m 
was  made  to  Israel  v.  JQoifg/as.  (c)  B|it  if  Zjyiich  cwld 
have  sued  the  Defendants,  it  could  only  hav^ibM^jOfi 
the  ground,  that  as  the  result  of  the  transaction  between 
the  three,  they  had  money  of  his  in  their  handf^  And 
the  principle  that  money  remaining  due  to  wp  MiifNft 
an  arrangement  of  debts  and  credits  b^tweefk  tbw 
parties,  is  to  be  considered  as  money  had  a^d  Kweive^ 
to  the  use  of  that  one,  has  been  recognised^  by  AWPiF 
authorities.  Wilson  v,  Coupland{d\  Glyn  v.  BakenXe)$ 
Com.  Dig.  Action  on  the  Case^  Assungasitf  B.  15.  .  ,ij^ 
Then  the  Defendants  had  notice  of  the  act  of  hanJd 
ruptey  in  time  to  have  prevented  them  from  psjrii^  th# 
draft.  In  order  to  render  it  imperative  on  the  D^fifi^ 
ants  not  to  pay  that  draft,  it  is  sufficient  that  they  Jaiid 
probable  grounds  for  believing  that  Zg^nch  was  baqkrupfc 
King  V.  Leith  (^ } ;  it  was  not  necessary  they  should  havi9 
formal  notice  of  a  commission  against  him.    That^thejf 

(a)  jT.T.  yii.  {d)  $  B.^  A.2%Z. 

(hS  3  T.  R.  i8o.  (e)  13  Bajtf  509.  ''  * 

had 
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had  Mdk  probable  groands  is  clear  from  their  ^otodnat  UW7. 
in  refusing  payment  at  first,  and  in  afterwards  exafiCing  fv^' 
a  guMnantee.  As  to  thar  being  bound  to  pay,  after 
Wtice  of  an  act  of  bankruptcy,  a  draft  they  had  given 
Mbie,  the  case  is  altogether  different  from  JfUkins  t. 
Casq^  for  the  draft  here  not  being  drawn  on-  a  banker 
was  a  mere  nullity  without  a  stamp,  while  in  WWdns  v. 
ftwy  there  was  a  bill  of  exchange  accepted  by  a  broker, 
btlhie  notice  of  iany  act  of  bankruptcy,  for  goods  sold  to 
Us  prindpal;  and  Lord  Kenyan  held,  that  the  receipt  of 
the  acceptance  by  the  vendor,  was  of  itself  equivalent  to 
pigment,  the  bill  being  afterwards  honoured.  Here,  the 
draft  being  a  nullity,  there  was  no  payment  At  all 
•vents,'  Ae  statute  6  6. 4.  c.  Id.  s. 82,  88.  protects  only 
pa^acuts  to  the  bankrupt  without  nodce:  this  was  not 
'  a  payment  to  die  bankrupt,  but  to  dae  who  had  the  draft 
fifom  htin* 

IFUde  etmtrd.  The  transaction  between  the  parties 
amounted  in  eflfect  to  a  loan  firom  the  Defendants  to 
Wempr^  out  of  which  loan  TempreU  ordered  them  to 
pay  4i4fc  to  lynch  r  but  the  money  in  their  hands  with 
wUdh  to  pay  that  sum  belonged  to  Ti^mpr^Z^  and  not 
to  lAfndL  In  case  of  non-payment,  lynch  must  have 
sued  TemiJrett  for  the  amount,  and  not  the  Defendants. 
In  all  the  cases  cited,  the  Defendants  had  money  of  the 
bankrupts  in  dieir  hands ;  those  cases,  therefore,  are  in« 
applicable  to  the  present,  where  die  money  belonged  in 
ciect  to  TempreU,  and  not  to  the  bankrupt  At  any 
niBf  the  Defimdants  had  received  no  notice  of  LapfielH 
bring  a  bankrupt  at  the  time  they  made  the  payment 
to  the  holder  of  the  check,  who  vras  for  this  purpose 
to  be  considered  as  Lynches  agent  According  to  the 
hue-  bankriq[>t  act,  there  must  be  an  actual  notice 
of  an  act  of  bankruptcy  to  render  paities  responsible 
hK  payment;  but  notice  of  a  docket  can  never  be 

Vox«  IV.  N  considered 
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MMt  it  is  olbm  atnidL  vfaen  m  ttct  dF  iiMlMfM^rW 
tUM  Mmmttlad,  mA  oAen  is  abaadoaed. .  bi.Jfa«afer 
▼•  S0mr(s^<a)t  4be  vmsiog  a  eonBumra  was.lieldfiv^t 
.of  itodf  a  BufifeittH  amice  16  ^  the  ivmid  of  apri^r  aet 
of  iMBlnri^Ccf.  Tha  iateUigeaoB  ie0tt?td;by  ihaJQe- 
ieodaatti  migbt  vaiaa  their  aiispMsioB,  bat  It  wsa^c^ot 
intelligciM  wUcfa  could  jintify  them  inrefanng  a  p^ 
nem  wUeh  thqr  awe  aadumsed  l^  TJsivrraia i 
•iihisbebaE 


Ban  a  J.  Tlus  b  an  aotioa  bj  the  as^gmeai  of 
.  lAfnchj  a  baokrvpt,  to  laoover  fiom  the  DefimdaotB  4141^ 
yaid  fay  them  4o  the  order  of  IJfmik  tabiequoatly  la.  Wa 
baiiknit>tc3r;  and  it  has  been  oi^eeted  in  tbaifint|ilaae» 
that,  undar  the  circamstaocea  of  das  caaSi  aajHStiiai.for 
money  had  and  received,  will  not  lie  i^itiit.the  Jj^ 
fendants.  I  am  clearly  of  opinion,  on  the  aatfaoritjl  of 
jnaoy  decided  cases,  that  the  action  may  be  si^povted. 
It  has  been  VLtgdd  that  Iffnch  never  had  say  maaqr-'in 
fact  tti  the  huds  of  the  Defendants,  and  thattbe  ^Ms- 
action  between them»  Temprell  and I^ncl^  amoanfei.to 
no  more  than  a  loan  to  Tew^elL  But  whea  thetraaa- 
aetion  was  concluded,  the  result  was,  that  the  Defendants 
had  in  their  hands  414J.  of  i^fici'smaaey.  Thejaitioe 
of  the  case,  therefore,  is  clear.  Sdil  if  the  form;>of 
action  is  wrongs  the  Plaintiff  cannot  recover.  Bntit  Jias 
been  established  ever  since  the  ease  61  LongAawg^sY. 
Kgfimf  {b\  that  if  a  party  gives  another  what  may  be 
readily  Uumed  into  money,  it  may  be  treated  as  such,  in 
an  action  for  roon^  had  and  received.  The  circian- 
stanoes  of  that  case  were,  that  the  defendanl  had  got 
poasesfljoa  of  a  masquerade  ticket,  which  the  jpiaiw^iff 
had  r^ved  from  Mrs^  Comefjf^  to  dispose  of  and^to 
aocouac  for  after  the  masquerade^  by  paying  the  vahie 

{a)  ^B.^A. s%z.  (h)  Doug.  137. 

or 


'  VNiftltaAliig  the  ticket  When  the  defendant  wed  ealkd 
sn^  bf  'Mce.  C^tnefy  to  acorant  be  refused  to  do  so, 
^  "Mm^iltjon  ghe  threatened  t6  arrest  the  plauitUTi  who 
^'^hen  paM  her  fire  gameasy  the  value  of  the  ticket,  elod' 
^  "Med  Hie  defeirdtfnt  for  so  much  money  had  and  re- 
-  *k4ivM  to  fab  user  It  was  hoiden  that  die  action  by  for 
^'hin^  and  diet  case  goes  far  b^ond  the  present.  In 
-'JPSckof^  V.  Sa$ikes{a)^  where  a  stakeholder  reoeifing 
'"^Mmntiy  bank  notes  as  money,  and  paying  them  o^er 
wrongfully  to  the  original  staker  after  he  had  lost  the 
wager,  was  held  answerable  to  the  winner  in  an  action 
^  for  money  had  and  rec^ved,  IxxtA  EUehborougk  said, 
/^Provincial  notes  are  certainly  not  money,  but  if  the 
'^'AefendiBtreonvad  them  as  money,  and  all  parties  agreed 
'  la  treat  them  as  such  at  the  time,  he  shall  not  now  turn 
^  fonnd  and  say  they  were  only  paper  and  not  money, 
'  'Ufa  against  Itim  it  Is  so  much  money  received  by  him.'' 
*' lli  a  case  tried  before  me  at  Lincoln  Summer  asiiaes 
^Hb%B$  Fox  v.  Cutwor^  country  bank  notes  had  been 
I'  reeeivedto  the  use  of  the  plaint^  who  sued  for  money 
*'fcad  and  received;  and  the  Court  of  King^s  Bendi  held 
^^aflbtmwds,  in  a  motion  for  a  new  trial,  that  if  they  had 
-^(Mki  received  as  monqr,  they  might  be  sued  for  as  such. 
^'Bte  JTikon  v.  Gmpland  is  in  point  to  the  present  case; 
^  theire  the  plaintif&  were  creditors,  and  the  defendants 
^'^debliors  to  TaiUasson  and  Co.  for  money  had  and  re- 
^  ddved;  and  by  consent  of  all  parties,  an  arrangement 
'was  made  that  the  defendants  should  pay  to  the  plaintiffs 
^  the  debt  doe  from  the  defendants  to  Taillassonand  Co.; 
'  aAd  upon  this  transfer  oi  the  credit,  it  was  hoiden  the 
"'Idaihitifik  might  recover  against  the  defendants  in  an 
^  wc&M  fbr  money  had  and  received.  The  principle  in 
^  sil  the  cases  is,  that  if  a  thing  be  received  as  money,  it 
*'  ^aay  b^  treated  and  recovered  as  such*    In  the  present 

(a)  isEaat^o. 
iM  N  2  case 
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JLS2jU  ^  case  the  transaction  between  the  parties  was  treated  as 
a  money  transaction.  Temprdl  had  engaged  to  pay 
Lynch  1690/.,  towards  which  he  had  but  650/.,  when 
the  Defendants  engaged  to  supply  him  with  the  rest. 
He  then  says  to  the  Defendants,  write  off  what  Lt/nck 
owes' you,  and  I  will  take  the  debt  upon  myself;  upon 
this  transfer  he  remains  their  debtor  to  the  extent  of 
1 040/.  But  4 1 4/.  remained  to  be  accounted  for  to  Lyfickf 
after  he  had  been  discharged  from  his  debt  to  the  De- 
fendants, and  for  that  414/.  they  in  effect  agreed  to 
become  his  debtors.  From  that  moment  he  mrght  have 
sued  them  in  an  action  for  money  bad  and  received; 
mdney  which  the  Defendants  held  to  his  use,  and  con- 
sequently to  the  use  of  his  assignees. 

The  action,  therefore,  is  maintainable,  unless,  accord- 
ing to  the  recent  statutes  concerning  bankrupts,  the 
Defendants  have  paid  tl^e  money  without  notice  of  the 
Defendants'  having  committed  an  act  of  bankruptcy.  It 
has  been  urged,  indeed,  that  the  notice,  if  received,  was 
of  no  effect,  not  having  been  given  till  the  money  was 
bound  in  the  Defendants'  hands  by  the  tssuhig  of  their 
draft;  and  WiUcins  v.  Casey  is  referred  to  as  an  autho- 
Tity  in  support  of  this  position.  But  in  Wilkins  v.  Casey 
the  party  bound  had  given  his  acceptance  to  a  bill  of 
exchange ;  and  if  the  draft  in  the  present  case  were 
equally  binding  on  the  Defendants  as  a  bill  of  exchange, 
they  would  come  within  the  principle  of  that  case. 

Such,  however,  was  not  the  case.  The  draft  gi\^n  by 
the  clerk  on  his  employers  was  a  mere  memorandum ; 
for  any  ^ther  purpose  it  was  a  nullity;  for  the  only  in-* 
strument  recognised  by  the  stamp-act  as  a  check  must 
be  drawn  on  a  banker  within  ten  miles  of  the  drawer. 
As  a  negotiable  instrument,  therefore,  this  was  not  bind- 
ing on  the  Defendants  at  the  time  it  was  signed  by  their 
clerk,  and  it  was  not  presented  at  their  countjng-house 
till  some  days  after.    Had  they  then  in  the  interval  re« 

ceived 
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peived  notice  of  Lech's  having  committed  an  act  of  ^  1827« 
bankraptcy?  I  am  far  from  saying  that,  under  the 
6  G.  4.  c.  J6.9  noticeof  a  docket  is  to  be  esteemed  notice 
*9f  an  act  of  bankruptcy.  The  jury  or  the  Court  must 
be  satisfied  that  the  party  has  been  apprised  that  an  act 
of  bankruptcy  has  been  committed.  I  do  not  infer  that, 
upon  the  pr^ent  occasion,  from  the  single  circumstance 
of  the  Defendants  having  received  notice  that  arthscket 
wopld  be  struck ;  but  joinmg  that  to  the  circumstance  of 
their  refusing  to  pay  till  they  bad  received  an  indemnity, 
I  cap  have  no  doubt  that  they  were  aware  of  LyncIC^ 
situation  when  they  made  the  payment.  On  the  other 
side  of  Westminster  Hallj  direct  notice  of  an  incumbrance 
has  never  been  esteemed  necessary  to  fix  a  purchaser  ;  it 
i^  enough  if  he  has  been  fairly  put  pn  his  guard.  The 
rule  is,  that  where  a  purchaser  could  not  have  satisfied 
himsdf  with  a  tide  but  by  looking  at  a  deed  which  was 
qeoessary  to  complete  the  title,  he  shall  be  holden  to 
have  done  so :  otherwise  he  must  take  the  consequence 
otcrassa  njegUgentia.  According  to  the^late  acts,  a  party 
paying  money  after  a  bankruptcy  is  not  liable  to  refund^ 
unless  at  the  time  he  was  apprised  of  the  circumstance; 
but  he  may  be  apprised  in  various  ways ;  and  though 
notice  of  a  docket  may  not  of  itself  be  esteemed  notice  of 
a  bankruptcy,  yet,  connecting  such  a  notice  with  the 
circumstance  of  the  Defendants'  requiring  security  before 
they  made  the  payment,  no  jury  could  doubt  that  they 
had  been  sufficiently  apprised  of  the  act  of  bankruptcy. 

Park  J.  I  am  clearly  of  opinion  that  this  verdict 
ought  not  to  be  disturbed.  According  to  all  the  cases, 
that  which  has  been  treated  as  money  by  the  parties 
.ipust  be  considered  as  such  by  the  Court.  Such  was 
the  langi^age  of  Lord  EUenborough  in  Pickard  v.  Banket. 
And  the  case  of  Wilson  v.  Coupland  seems  precisely  in 
point  for  the  Plaintiff.    But,  independently  of  all  autbo^ 

i^S     *  rit^ 
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IffK^    rity  M  Ae  suliject^  cm  any  mam  doobt  that  die  IMnck 
^  antB  bdd  moMy  for  ^  nseof  I^olf  At  the  dote  of 

the  tranmcdoiH  by  the  draft  which  their  desk  ghres,  e 
they  admit  that  diey  ImYe  414/.  ef  i^^'s  money,  after  < 
retaming  12752L  for  themsdYeB. 

With  regard  to  the  notice  of  the  act  of  bamknipteyt 
the  iangaage  <^6  0. 4.  c.  16.  &  8i.  u,  <<  That  die liMiqg  ^ 
a  oommission  shall  be  deemed  nodee  of  a  prior  aet  of 
bankmptcy,  if  die  person  to  be  aflbcted  by  snch  notice 
may  reasonably  be  presumed  to  have  seen  die  same." 
I  rejeet  the  nodon  that  netiice  of  an  intention  to  strike 
a  docket  is  of  itself  sufficient  nodce  of  an  act  of  bank- 
ruptcy.  But,  under  all  the  circumstances  of  die  present 
case,  would  not  a  jury  be  justified  in  finding  that  the 
Defendaau  were  apprised  of  Lf/ncKi  bankrupfcy ;  and 
if  die  Conrt  see  that  it  was  impossiWe  fixr  a  jury  to  havjp' 
drawn  any  other  condn#ion,  diere  is  no  groud  fisr  in* 
terftsing  widi  the  verdict.    When  we  see  dMt  the  Do** 
fendanta  did  not  pay  liU  some  days  afker  the  draft  anM- 
presented,  and  dien  required  an  indenmi^t  it  is  kn« 
poBslUe  to  doubt  that  diey  were  apprised  of  iM/mOf^ 
Mtaatfon.  ^ 
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BoftROVOtt  J.  It  is  suffident  if  the  Defendanta'hapaa 
notice  of  mjf  act  of  bankruptcy ;  it  is  net^neeesmry  tha^ 
die  notioa  dioold  apply  to  the  particular  act  on  widsh  « 
docket  is  strode  There  can  be  no  fjonbt,  flmn  lli^ 
conduct  of  the  Defendants^  that  diey  wdre  wppa&bt  ef 
LgfncV^  bankruptqr* 

•  >.i 
Gasbln:  J.  Enough  had  been  dene  to  put  die  J)^ 
fendants  on  their  guard,  and  we  must  infer  fHkk  d^l^ 
wuduet'that  they  were  apprised  QlH^no/N  sitaatiefK 
ff  they  had  good  reason  to  believe  diat  he  wte  a  bahl^ 
!>i9t,  diey  ought  to  have  acted  on  it ;  it  was  npt  o^bmh! 
sary  diat  they  should  be  absolutely  certain  of  tkc  ihdb 
V  r    /  for 
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fet  DOliioe  cbes  not  mean  knowledge*  As  to  tk^  De- 
faidaals  bmg  bonnd  to  the  payment  of  the  money  by 
the  delii^ery  of  the  draft  on  themselves^  there  b  a  rnh 
terial  distmcdon  between  this  case  and  Wilkim  v.  Casi^. 
The  Defendants  refused  to  pay  the  draft  in  the  first 
iQfltaiioe^  and  the  parties  who  took  it  after  diat  took  it 
i  tp  efveiy  infirmity* 

Rtdedlsoharged; 


Looker  p.  Halcomb  and  Others.  ^aj  19. 

I'BBSPASS  lor  assaultmg  Plainlifl^   seiaiae  fakn,  IVetpwsfor 

diaggiBphtmaboiit*  taking  him  into  rastody,  *««««  ^!^^^ 
hisa:togol«iniUesin  a  cart,  and  then  ten  miles  mesei  PiaindC 
md  impriaamng  fakn  twenty^fimr  iKHira.  hJ^^ 

'  Thm  pleadioga  weiB  of  enormous  lengthy  but  die  tUpi  f^y  bm^ 
jaliBiaDt  whidi  the  qneBtmn  in  the  cause  tamed,  atoiled  down  Defieiid«* 
that  DefimdaatHofconii  was  the  owner  of  dosea  called  *?]V^|^ 
the  Qm/fgarHUl,  flta,  into  which,  at  the  time  when,  Scc^  fendant  appie- 
ihnPlainliff WKlngfiillly,  injudously,  and  wilfiiUy  bcoke  ||^^^^^^ 
and  entsml  with  a  n^kiggan  and  dicea  horses^  and  ig[^^  ^  nu^ 
wittdiy  biwhe  dawn,  prostrated,  damaged,  and  spoiled  gi^rate. 
priitaftiia  badges  ofdie  sane  dose;  tluJSS?' 


toUfhm^bi^SUoemh,  so  being,  poasessed  of  Aeckse^  brake  te 
and  die  other  Defendant^  by  his  authority^  gently  kid  ^^J^^ 
hands  on  die  Plaintiff  to  carry  him  befote  aome  jnstke*  tion  of  s  right 

-•yl   .-^-  ofwiy;witli* 

«|Ai%  Ijutf  l^  bmM  t}>«m  wilfuPY  or  for  anj  other  purpose  than  h  cmdM  of  Ut 

:ili4iiain',iiM  tfialUBfiffwas  wilMy  immwiaing  tenafa  aai  spoil  to  Defend* 


}pmi^SSuti]e»  Held,  that  evidence  of  the  exitteiice  of  a  right  of  way  ow.the 
Mtf  M  j«»  waa  praptrly  reeeited  with  a  tiew  to  shew  the  ehanctir  of  die'Fhua* 
^'*¥^    ! 
1I  N  4  of 
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VSVh  of  peace  for  t^e  county  to  an^iM^r  the  premises,  aod*  hd 
dealt  with  according  to  law;  and  because  no  such  .justice 
was  to  be  found  near  the  dose,  compelled  the  Plaintiff 
Bai^Mik  to  go  the  distance  alleged  to  the  house  of  F.  Craveth 
being  such  a  justice  asia&resaid ;  and  because  the  De- 
fendants, when  they  arrived  at  F.  Craven^s  house,  were 
informed  by  a  servant,  by  the  order  of  JP.  Craoenf  that 
h|e  would  not  hear  them  that  day,  and  because  it  was 
late  in  the  evenings  Defendants  then,  at  Plaintiff's  re- 
quest,  released  him  out  of  their  custody. 

Plaintiff  replied,  that  at  the  time  when,  &c.,  he 
claimed  to  have,  and  reasonably  thought  he  was  entitled 
to  have  and  use,  and  that  there  existed  a  common  public 
highway  over  the  closes  in  which,  &c.,  in  the  second  (a) 
plea  q^entioned,  and  called  the  Conjfgar  Hillf  &Ct,  for 
all  the  liege  subjects  of  our  lord  the  king  to  pass  andre-* 
pass ;  and  in  the  exercise  of  such  claim  .of  right  of  way^ 
FJaintiff  had,  with  the  full  knowledge  of  Defendant^ 
passed  and  repassed  on  foot  and  with  carriages  diveiy 
times  before  the  time  when,  &c.;  wherefore,  havingoccv- 
sion  to  use  the  way  so  by  him  claimed  as  aforesaid,,  and 
at  the  time  when,  &c*,  claiming  such  right,  andbdievklg 
that  he  had  it.  Plaintiff  passed  and  repassed  with  .bis 
waggon  and  horses  over  the  close  in  which  in  the  sfr- 
cond  (a)  plea  mentioned,  and  because  the  fences  in  the 
second  (a)  plea  mentioned  were  obstructing  the  bighwii^, 
so  that  Plaintiff  could  not  pass  without  breaking  down<a 
small  part  of  them.  Plaintiff,  in  order  to  remove  the  ob- 
struction, and  not  for  the  purpose  of  doing  wilful 
damage,. broke  down  the  said  part  of  said  fences,  doing 
no  unnecessary  damage;  which  are  the  same  supposed 
wilful  trespass  and  damage  in  the  second  {a)  plea  men- 
tioned; and  Plaintiff  continued  in  the  close  endeavourii^ 
tp  n)ake  a  way  for  himself,  his  cattle,  and  carriages,  and 

(«)  by  mistake  for  "  third/* 

to 
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tm  daiffl  the  right  of'  wtty»  witii  IMendants  at  the  time  19^ 
idwiy.&o.,  of  their  own  wrong  committed  die  trespassea  J'V^ 
iti  the  introdaotory*  part  of  the  second  (a)  plea  men^  <». . 

Ik»ed$  without  this  that  the  said  supposed  trespasses  Wixa&iA 
is  said  second  plea  mentioned  were  wilfully  committed  by 
Plaint^  or  for  any  other  purpose  than  in  exercise  of  his 
chdm  of  right  of  way.  The  Plaintiff  also  new  assigned 
a  longer  imprisonment  than  that  justified  in  the  plea. 
•  Defimdants  rejoined,  that  at  the  time  when,  &c.,  the 
Plaintiff  was  in  the  act  of  committing  wilful  damsige, 
injury,  and  spoil,  Co  and  upon  the  said  dos^  and  the 
hedges  thereof;  upon  which- issue  was  joined. 

To  the  new  assignment  the  Defendant  demurred,  but 
the  demnrrer  was  not  argued. 

At  the  trial  before  Bwtough  J.,  last  Salidmty  assizes^ 
It  appeared,  that  till  within  the  last  three  or  four  years, 
Aere  had  been  a  public  road  over  the  close  in  qnestioi^ 
mkkh  the  Defendant  Hakombf  an  occupier  and  pr<>* 
fnielocof  land  in  the  neighbourhood,  had  stopped  up 
by  hedges^  and  had  ploughed  over ;  that  the  Plaintiff,  a 
amaO  shcqikeeper  in  a  neighbouring  village,  who  had 
flhrays  claimed  a  right  to  pass  over  the  alleged  road, 
4ipon  the  oceasion  in  question,  brcke  down  the  hedge 
erected  by  HatcoM  at  one  end  of  the  close,  entered  the 
dese  with  a  waggon  and  horses,  and  was  in  the  act'  of 
bieakiiig  the  hedge  at  the  other  end  of  the  close  for 
4he  parpoae  of  making  ^ess,  when  Hcdcomb  came 
up.  In  answer  to  some  violent  language  addressed  to 
hfan  as  to  the  cause  of  his  proceeding,  the  Plaintiff 
said  he  was  working  his  jnray  home  $  whereupm  Hakomby 
widi  the  assistance  of  four  of  his  servants,  apprehended 
die  Plaintiff,  put  him  into  a  cart,  and  carried  him  to  a  ^ 
nagistnite  nine  nrilea  across  the  country.  It  being  then 
iate  at  night,  the  magistrate  refused  to  hear  the  parties^ 

{a)  By  mittake  for  «  tliird." 

but 
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laSt*  bat  told  thtm  tbey  mig^t  cone  again  the  mxli  monibg^ 
laUbniiyft  aervantB  aooB  afterwards  released  the  H^^ 
at  Ms  earnest  request,  and  upon  his  promising  to  appear 
before  the  magistrate  the  next  morning.  The  HaintUT 
aceordingly  went  to  the  ma^strate  the  next  morning, 
and  waited  for  Defendant  Hakomb  four  hours,  but  £M- 
camh  nefer  appealed;  whereupon  the  present  sction  was 
brought 

In  Older  to  shew  that  hm  was  not  trespassing  maUei- 
ously,  or  with  a  view  to  the  iMfiil  injury  of  the  De« 
fondant,  bnt  in  ^ebtmdjde  assertion  of  a  soppoaedf  if 
not  an  actual,  right,  the  Plaintiff  eaUed  witnesses  to  shew^ 
the  right  of  way  over  the  closes  in  question*  This 
evidenoe  was  objected  to  on  the  ground^  that  so  issna 
had  been  taken  in  the  pleadings  on  any  supposed 
right  of  way,  and  that,  thevdbre^  the  Defendant  must 
be  unprepared  to  meet  any  sudi  testimony;  but  thei 
learned  Judge  admitted  the  evidence^  not  to  establish' 
the  right  of  way,  but  to  shew  that  the  Plamtiff  had  not: 
entered  the  dose  with  the  view  of  doing  a  wilfol  injary 
to  the  Defendant  Hakamb.  These  witnesses  established, 
the  right  of  way  at  the  time  of  the  allqpsd  trespass^  orafti 
all  events  that  the  Plaintiff  bad  good  reason  to  aappoan. 
he  had  suoh  a  rigfat$  and  the  learned  Judge  thiwkiwy 
that,  uadtr  those  eiroumslanees^  the  Defendants  were  aot 
anthorifled  in  apprehending  the  Plaintiff  under  the  pao^ 
visions  of  1  6. 4.  c.  5S^  the  jury  found  a  verdict  for  libai 
Plaintiff  with  951.  damages. 


Sir|t  moved  for  a  saw  trial  on  tka  jgmmk 
that,  as  the  pleadings  stood,  the  only  issue  joined,  ww, 
dn  the  point  wheAer  the  trespass  conuaitted  by  tha 
Maiatiff  was  wilftd  or  not;  that  mder  that  iasne  ite 
qttetftfoa  ia  be  determined  was,  wheAer  tlie  Plaintiff^ 
prooseding  was  deigned  or  aoddental;  tiiat  if  the 
Phdntiff  meant  to  justify  his  conduct  by  shewing  that  hia« 
r-  '7  was 
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wasasatrtingaclaimtoarigbtof  way,  ha  ought  to  baw  18tT« 
phadad  it»  and  to  have  raised  an  issae  on  the  right  of 
way ;  bat  no  [such  issue  having  been  raised,  cvidenee 
toiKhing  such  a  right  was  improperly  admittedt  and 
operated  as  a  surprise  on  the  Defendant;  who^  if  the 
Pkintiff  had  thought  fit  to  raise  the  question  by  tha^ 
plasdings,  might  have  been  prepared  to  shew  that  no  such 
right  cadsted. 
A  rule  fiijf  having  been  granted^ 

IVSkk  Setji  shewed  cause.  The  Defendants  plea  ia 
firamed  with  a  view  to  the  trespass  act,  1  G.4.  e^  36.  by 
whidi,  1. 1.,  justices  of  the  peace  are  empowered  to 
award  satisfeotion  fcnr  damages  done  by  witful  and  mail- 
ciras  trespassers  and  others,  wrongdoers  to  buildings^ 
fences^  land,  &&;  but  by  s.6.  are  prohibited  from  in- 
terfering where  it  shall  appear  that  the  party  tre^assing 
^  acted  wider  a  feir  and  reasonable  supposition  that  he 
Imd  a  vighttodo  the  act  complained  of;'^  or  waahuntmgs 
or,  if  quadtted  and  certificated,  was  in  pursuit  of  game. 
IMesB  framed  with  a  view  to  that  act,  it  ia  no  plea  at 
aH^  fer  in  no  other  way  could  the  Defendant  {Nvtend  to 
justify  taking  a  party  into  custody  fer  a  nMre  act  c^ 
tOBspasa  But  it  is  clear  that  in  that  act  the  wotdmj^ 
is  applied  in  a  technical  and  narrow  senac^  not  tHrnfif 
t^mgoify  wx  met  deigned  or  purposed^  bat  an  act  ckna 
ailhiiMl  any  color  oi  clahn  of  rig^  Thb  appears  from 
tibe  word  malicums  being  used  in  ooqjuDCttoa  widi  itf 
and  finom  the  sixdi  dause^  whidi  is  incompatible  with  a 
moaa  genaial  aceqptatiop.  It  would  hava  bean  migalpfyi 
tbeMfate^  for  the  Defendant  la  have  joined  isaM  on  the 
ensleBoa  ^f  a  right  of  way,  and  it  was  unaecessaiy  fer 
the  Plaintiff  to  alkge  the  exiatenoe  o£  any  such  right. 
If  the  Plaintiff  was  acting  in  the  bonAJide  assertion  of. 
%aappofled  right,  he  was  not  a  wilful  trespasser  wldiin 
thineaniDgfflheaet  With  a  viawy  theiefare,  to  a&* 
fti'v  plain 
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plain  the  character  of  his  proceeding,  to  shew  that  it  was 
hot  wilful  in  the  sense  adopted  by  the  whole  of  the 
pleadings,  evidence  that  the  Plaintiff  was  acting  in  the. 
assertion  of  a  supposed  right  of  way,  was  properly  re- 
ceived ;  received,  not  with  a  view  to  establish  the  right 
of  way,  which  was  noi  put  in  issue,  but  to  qualify  the 
Plaintiff's  act,  and  shew  whether  or  not  it  was  wilful, 
f  •  e,9  without  any  pretence  of  right,  which  was  put  in 
issue.  That  was  the  on)y  material  issue  which  could 
have  been  raised  on  the  DefetAlant's  plea:-  except  with 
reference  to  the  statute  the  plea  had  no  meaning :  but  the 
statute  does,  not  apply  to  every  person  who  goes  de- 
signedly on  the  property  of  another,  but  only  to  such  as 
go  without  any  claim  of  right,  and  are  so  poor  as  to. 
render  it  a  fruitless  expence  to  proceed  against  them  by 
action. 


Basanquei*  The  enacting  clause  of  the  statute  ap- 
plies to  all  who  trespass  wilfully,  that  is,  designedly,  on 
the  property  of  another;  the  exception  in  favor  of  per-, 
sons  who  enter  in  hunting,  or  in  the  assertion  of  a  sup* 
posed  right,  is  in  a  separate  and  subsequent  clause; 
and  it  is  an  undisputed  rule  of  pleading  that  a  party  who 
would  avail  himself  of  an  exemption  in  a  statute  must 
plead  it  specially.  If,  ^therefore,  the  Plaintiff  proposed 
to  justify  the  trespass  by  shewing  that  it  was  committed 
in  the  assertion  of  a  supposed  right,  he  ought  to  have 
pleaded  the  exception  in  the  statute  which  applied  to  his 
case,  and. to  have  enabled  the  Defendant  to  traverse  the 
ali^ation  that  he  was  acting  in. assertion  of  such  a  right. 
The  issue  on  the  record  did  not  admit  of  any  evidence, 
except  to  shew  whether  the  Plaintiff's  entiy  was  wilful 
.or  not  in  the  ordinaiy  acceptation  of  the  word. 


Best  C.J,    There  is  no  pretence  fpr  this  motion^  ^• 
-An  act  of  parliament,  which  takes  away  the  right  of 
f.      :  trial 
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trial  by  jury,  and  abridges  the  liberty  of  the  subjecti  ought 
to  receive  the  strictest  construction ;  nothing  should  be 
holdeh  to  come  under  its  operation  that  is  not  expressly 
within  the  letter  and  spirit  of  the  act  If  the  courts 
were  to  decide  upon  a  different  principle,  die  law  which 
has  been  thd  subject  of  discussion  this  day  would  become 
an  intolerable  grievance,  placing  the  liberty  of  the  subject 
m  the  hands  of  any  owner  of  property  who  might  think 
himself  aggrieved  by  a  claim  of  right.  In  the  present 
case  difficulties  have  been  raised  'on  the  form  of  the 
pleadings ;  but  it  is  not  necessary  for  us  to  go  further 
back  than  the  rejoinder  on  which  issue  has  been  taken, 
and  the  allegation  contained  in  it  has  been  negatived  by 
the  jury.  Upon  that  issue,  the  evidence  adduced  on  the 
part  of  the  Plaintiff  was  properly  received  at  the  trial. 
The  language  of  the  rejoioder  is,  that  the  Plaintiff  was 
in  the  act  of  committing  wilful  damage,  injury,  and 
spoil,  to  the  close  and  the  hedges:  I  am  decidedly  of 
opinion,  that  under  the  circumstances  of  the  case  the 
Plaintiff  was  not,  at  the  time  of  the  supposed  trespass, 
in  the  act  of  committing  wilful  damage  or  spoil ;  and 
that  the  evidence  received  was  most  material  to  shew 
the  character  of  the  proceeding. 

Before  disposing  of  that,  however,  I  shall  apply 
myself  to  the  objection,  that  if  the  Plaintiff  was  acting 
in  assertion  of  a  right  of  way,  he  oiight  to  have  pleaded 
that  circumstance  under  the  exception  in  the  statute^ 
and  that  it  was  the  province  of  the  magistrate  to  decide 
whether  he  was  so  acting  or  not  Undoubtedly,  if  the 
Plaintiff's  reply  to  the  Defendant's  plea  rested  wholly  on 
an  exception  in  the  statute,  the  pleadings  ought  to  have 
been  differently  framed.  But  what  has  been  termed  an 
exception  in  the  statute,  is  no  other  than  a  clause 
explanatory  of  the  meaning  of  the  enacting  part,  and 
the  language  of  the  preamble  sufficiently  proves  this, 
'^whereas  it  is  expedient  that  a  more  summary  mode 

than 
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IMf.  dlaa  oov  by  hw  existi  of  reptessiog  and  obU&ifalg 
Mtkfiiclion  Scut  damages  done  to  boildingi,  knd,  tee. 
by  wOfiil  «Bd  malicuMB  tFeapassers  and  other  wrongs 
doorsy  sbouU  be  provided ;" — that  means,  where  peaemmu 
vNMaiily  treepasa.  And  thb  It  rendered  still  more  tlear 
by  the  eMotug  elaose^  <<  if  any  person  or  persons  shdl 
ttiffUfy  or  melitioH^y  do  or  oommit  any  damage  i^joryt 
orspoil«toortiponanybailding»&e.''(a)  Theanthotfty 
grrea  to  the  magistrate  to  decide  whether  the  party  has^a 
right  or  not,  is  purely  directory,  and  throws  no  light  da 
the  maaning  of  the  enacting  dause*  But  the  exemptilcfti 
of  peraoiis  who  go  for  the  purpose  of  hunting  or  shootirigy 
^ws  Aat  tlie  act  was  only  directed  against  sadi  as 
commit  trespasses  without  the  alnlity  to  make  com- 
pensation in  damages.  To  save  the  expence  ^a  fh^ 
less  action,  the  law  gives  a  summary  redress  agldlfst 
persons  of  this  description ;  but  it  clearly  does  not  ei- 
tend  to  such  persons  as  the  owner  of  a  waggon  and 
horses,  who  are  in  a  situation  to  make  compeni»doii  for 
any  damage  which  they  may  be  proved  to  have  oort- 
mitted.  The  consequences  would  be  most  inconveniens 
if  a  cyfierent  construction  were  to  be  put  on  the  ad^ 
which  was  never  intended  to  apply  to  persons  of  ftul> 
stnee^  against  whom  redress  may  be  obtidned  in  the 
ordinary  tribunals  of  the  country.  But  even  if  the  class 
of  p^sons  against  Whom  it  was  purposed  to  act  in  the 
way  of  summery  proceeding  had  been  less  clearly  in- 
dicated, the  whole  scope  of  the  statute  shews  that  the 
words  << wilfully  and  maliciously"  can  apply  only  to 
persons  who  commit  trespasses,  knowing  that  they  have 
no  claim  of  right :  if  a  man  enter  upon  land,  thinking 
he  has  a  right  of  way,  there  is  no  pretence  for  calling 
liitt  a  wilful  and  malicious  trespasser.  Would  any  judge 
in  such  a  case  certify  to  give  a  par^  complaining  of  sudi 
atrespaas  hisfiiU  costs?    If  such  a  case  were  within  die 

._  (^ua.4^€.s^  ^  .     "^^ 

operation 
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V  f^PfPflpon  of  the  statute^  aoy  man  who  cuih  a  tavf  m  the  ^  IfSY. 
Iffev^$9  of  a  Tight  of  conuDOQ  of  turliaiyy  wight  be 
dmggei  twenty  miles  across  the  ooantiy  befi»re  a  magiy- 
'itnata^.and  obstructed  in  his  lawful  pimoits  at  the  wiM 
,^aqy  one  who  wished  to  molest  him.  The  statute  caa 
only  apply  to  cases  where  a  party  enters  liaviBg  no 
colour,  and  knowing  he  has  no  colour  of  right  to  enter. 
Xiookingi  therefore,  to  the  issue  raised  upon  the  re- 
joinder in  these  pleadings,  I  think  the  evidence  ad- 
duced by  the  Plaintiff  was  properly  admitted  to  shew  the 
cfaaraolerc^his  proceedings;  — to  shew,  that  it  was  not, 
within  tlie  meaning  of  the  statute^  wilful  and  maUoious* 

That  evidence  shews,  that  till  within  three  or  four 
years  a  public  right  of  way  existed  over  the  spot  in 
ifoestion,  and  that  that  right  had  never  been  legally  pot 
•an  end  to.  Can  it  be  said  that  a  man  who  enters  in 
the  assertion  of  such  a  right,  b  to  be  treated  as  a  wilfiil 
-and  malicious  trespasser  ? 

The  whole  of  the  Defendant's  proceeding  appears  to 
.have  been  unwarrantable,  and  the  rule  which  has  been 
/obtained  must  be  discharged. 

*  Pabk  J.  I  am  of  opinion  that  this  evidence  was 
properly  received  at  the  triaL  For  the  purpose  of 
establishing  a  right  of  way,  it  would  have  been  clearly 
inadmissible  on  these  pleadings ;  it  was  received,  how^ 
ever,  not  for  the  purpose  of  establishing  any  such  right, 
hut  merely  to  explain  the  conduct  of  the  Plaintiff,  and 
to  shew  whether  his  proceeding  was  a  wilful  and  malicious 
iqjury  done  to  the  Defendant,  or  the  bond^fide  assertion  of 
a  right  which  the  Plaintiff  conceived  himself  entitled  to. 
KHalcomb  had  been  the  Plaintiff  in  the  action,  and 
had  sued  Looker  for  a  trespass,  and  it  had  appeared  at 
the  trial  that  Looker  had  gone  over  the  land  in  the 
assertion  of  a  supposed  right  of  way,  would  any  judge 
have  certified  to  give  Halcomb  costs  ?  assuredly  not. 
We  must  put  the  same  eonstrudiQn  upon  the  Plaintiff's 
^  conduct 


om 


ViaA'Sfil^ffernEJ^TB||>i^ERH[ 


VI 


4««r. 


JjOOEMSL 


.t  S)  r; 


ft-  ii  '/ 


.SK 


r 


conduct  as  if  he  bad  been  Defendant  in  an  action  c(f 
trespass,  and  there  being  no  groand  to  charge  him  with 
-having  trespassed  wilfully  and  maliciously  on  the  De- 
fendant's properly  without  any  colour  of  right^the  rule 
w^ich  has  been  obtained  for  a  new  trial  must  be 
discharged.  /(nil 

BuRROUGH  J.  having  presided'  at  the  trial  aBsia^ed 
•from  giving  any  opinion.  J    * 


Oaselee  J.    I  agree  that  the  pr6ceeding'*ot  the 


fendant  was  not  a  wilful  and  malicious  trespass  withii 
the  meaning  of  the  act     But  upon  tHef  pleactings  afsoy 
as  they  stand,  the  evidence' adducecl  at  Khe'  Vfiai  ^^- 
properly  received.    The  rejoinder  must'  K^^ialAi  v 
reference  to  the  whole  of  what  is  containe^'(h"{£e  p 
and  replication,  upon  any  part  of  which  laitter^ffil 
fendant  might  have  taken  issue ;  and  upon  tfie'^li^S  p 
the  previous  pleading  it  is  clear,  that  the  ti'ortf'WIIfff  i 
used  in  the  statutory  sense,  and  not  simply 'as  e3(niv{[fe^^ 
to,  on  purpose.    On  purpose,  indeed,*  the  Vmtit 
admitted  to  have  entered,  but  the  whole  ot  th'^^Eil 
gation  amounts  to  saying,  that  he  entered  in'ili^  ekkf 
of  a  supposed  right,  without  this,  that  lie  entereawH^ 
fidly;  that  is,  mlfuUy  and  maficiously  in  ^"^^filiS!^ 
sense ;  in  other  words,  having  no  claim  of  hgltf^^oul 
merely  purposing  to  do  damage  to  the  Defendant. 

KiiTe  disctiarged. 


•<u 


The  demurrer  to  the  new  assignment  was  not  arguecJ. 
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Dunn,  Assignee,,  v.  Lowe,  One,  &c.     '         JUi^  19. 


A  CTION  on  a  replevin  bond  by  the  sheriff's  assignee.  By  11 G.  i 
There  were  two  issu^  joined :  first,  non  ek  factum i  filJ^Vl!.^ 


•  a. 

the  theiifl^  o& 
and,  secondly,  that  the  value  of  the  goods  in  the  con-  t*v?"g  a  it- 

didoBL  of  the  supposed  writing  obligatory  mentioned,  plmabond,^ 

was  not  ascertiui^ed  by  the  oath  of  a  credible  witness  JjJ^  ^^  ^ 

di^y  sworn  according  to  the  form  of  the  statute  in  that  the  goods  dia- 

case  made  and  provided.  ^H^Wbat 

At  the  trial  before  Best  C.  J.,  Middlesex  sittings  after  the  under- 
^Slary  term>  the  execution  of  the  bond  was  proved  by  ■^«nffj<i»i- 
^^  attesting  witness ;  and  the  under-sheriff  o(  Middlesex  ^^^  ^^  ^,  j^^ 
wj^  uiai^ted  the  bonid,  proved  that  William  Gibbs  the  the  broker, 
^roker^  who  valued  the  goods,  had  been  duly  sworn  by  J?  *^  ^"^ 
him  fS  t9  the  value.  the  margm  of 

In  the  n^argin  of  the  bond  was  written,  **  WiOiarn  ^*?^i*T- 
fhiiff,  rf.  jNo.  9,  Bream's  BuOdings^  Chancery  Lane^m  Tuktth  oath, " 
the  ooitt^ty^  of  Middlesex^  broker,  maketh  oath  and  saith,  that  the  value 
that  tl^e  goods  and  chattels  mentioned  in  and  refierred  to  ^thin  m- 
tgr  dus  bond,  are  of  the  full  value  of  492.  16s.  and  no  cified  is 
^oore,  according  to  the  best  of  this  deponent's  skill  and  ^^u!i^*^'*' 
judgment    Dated  the  Sd  day  of  May  1819.  this  was  a 

William  OUAsJ 


It  was  objected,  on  the  part  of  the  Defendant  that  Sd  n^lJ^re 
the  broker's  oath  appearing  to  have  been  taken  by  way  an  affidavit 
of  affidavit,  there  ought  to  have  been  an  affidavit  stamp.  "^^"P* 

A  verdict,  however,  was  found  for  the  Plaintifi^  with 
liber^  for'  the  Defendant  to  move  the  court  on  this 
objection. 

Bosanquet  Seijt.  accordingly  obtained  a  rule  nisi  to 

let  ande  the  verdict  ca  the  second  issue^  and  instead 

Vol.  IV.  O  therwf 
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Its?.      thereof  to  enter  a  verdict  for  the  Defendant  on  Uiat 
issue* 

Wilde  Seijt.  shewed  cause.  The  execution  of  the 
bond  is  of  itself  conclusive  evidence  against  the  Defend- 
ant, that  the  goods  have  been  valued  pursuant  to  the 
istatnte,  and  he  is  estopped  to  say,  that  the  btokef  has 
hot  beeh  duly  sworn.  Per  Bat^  J.  MidHeton  f. 
Ibrtjan.  {a) 

The  statute  11  6.2.  c.\9.  ^.23.  oAly  rciquilM  that 
Ihe  broker  shall  bie  isworn,  not  that  an  affidavit  shall  be 
taken;  and  here  he  Was  duly  s^om  by  the  und^- 
sheriff.  The  writing  on  the  margin  of  the  bond  is  ft 
mere  memorandum  oi-  minute  of  the  oath  having  been 
lilken,  and  beaili  nd  resemblance  to  an  affidavit,  being 
neither  a  separate  instrument,  nor  havinj^  a  jurat 
thereon,  nor  any  notification  of  the  person  before  whom 
Mrorn. 

Botanquei  contended,  that  the  writing  on  the  margin 
Df  the  bbnd  wiul  to  all  intents  a  deposition;  that,  in 
the  face  lof  such  a  WHtbg,  it  eould  not  be  contended  a 
mere  parol  oath  had  been  administered ;  and  that  the 
writing  otkght  not  to  have  been  received  in  evidence 
without  bn  affidavit  stamp. 

Best  C.  J.  The  question  is,  whether  the  second 
issue  has  btoi  proved.  We  should,  indeed,  overstrain 
the  practice  if  we  were  to  hold  that  a  writbg  such  i» 
this  required  an  affidavit  stamp.  The  pbijdt  arises 
under  the  statute  ll  6.2.  c.  19.  5.23.,  by  which  it  is 
enacted,  that  officers  having  authority  to  gratat  replevins 
shall  take  a  bond  in  double  the  value  of  the  goods  dis- 
trained,   <<  Such  value  to  be  ascertabed  by  the  oath 

(a)  zM.tstS.t5S. 
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of  one  or  Q)pre  credible  witness  or  witnesses  not  in-       ,IS%% 
terested  in  the  goods  pr  distress^  which  oath  the  persoQ 
granting  such  replevin  is  authorised  and  required  to 
administer/' 

The  under-sheriff  roust  b^  satisfied  on  oath  of  the 
valo^  of  the^  goods  i  but  the  act  does  not  require  that 
the  value  sboll  be  aspertained  by  an  affidavit  in  writing: 
still  it  is  contended  that  this  writing  constitutes  an 
affidavit,  and  that  being  WJi(hQutA  jitamp,  no  admissible 
evidence  has  been  given  of  a  valuation  on  oath.  The 
writing  is  nothing  like  an  affidavit;  there  is  no  jarat; 
and  the  statemdnt  is  not  nade  aa  attesting  the  fyoh  but 
as  a  mere  minute  or  memorandim  for  the  satisfaction 
of  the  under-sheriff. 

The  rest  of  the  Gmr^  concurred,  and  the  rule  was 

t)ischarged« 


LbVI  «!•  MlJLME.  Maj  ax. 

nPHE  Plaiatifl^  a  bound  bailiff,   or  sheriff's  officer.  The  Defend- 

having,  in  tlie  exercise  of  the  functions  of  his  office^  *°*  published 
.1  ^  ^  ^  •.     ^  «>"*«  doggerel 

received  a  warrant  to  execute  a  writ  of  captas  upon  a  n^^^  describ- 

faxtf  who  had  often  eluded  his  pursuit  knocked  at  the  i°g  the  ^ure 

party's  door,  and  gained  admittance.  Not  respecting  the  ^^  f  ^  ^^^^ 

assertion  of  the  servant  that  no  sndi  person  as  the  par^  bsuUffy  to  arrest 

named  in  the  capias  lived  tiia^  die  Plaindff  proce^ed  ^  V^^ J>^ 

whom  he  was 
op  stairs  to  search  the  bed*rocmi,  and  observing  something  ^q  search :  the 

lines  were 
headed  hf  a  wood  cut*  and  the  Plaihtiff  was  styled  ^  Lev^  the  Bum.'* 
The  Phuntiff  brought  his  action :  the  jury  before  whom  the  cause  was  tried* 
cnqnixed  whether  a  shilling  would  carry  costs,  and  being  answered  in  the  affirmative, 
found  a  verdict  for  the  DdFendant. 
The  Court  granted  a  new  trial. 

O  i  toil- 
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f  JSSTl       concealed  under  the  bed-clothes,  turned  them  up;  expectr 
livt        ^^  ^  ^^  *^®  object  of  his  search ;  but  Ending  a  female 
9.         instead,  he  ran  off.    An  acdon  was  brought  against  him 
^^'^^'^      for  the  trespass,  m  which  he  paid  1002.  damage. 

This  circumstance  the  Defendant,  the  proprietor  of  a 
periodical  work,  thought  fit  to  represent  in  thefoUowmg 
doggerel,  aided  by  a  wood-cut  descriptive  pf  the  sccme: 

« L  Y  TtfB  BOM.       ••     %M  ',    ,     . 

"  «  Come,  follower,  com^/  *  .  "  ^ 

SaysX— y  thebum;  •      .  :    i  *       ; 

<  WeVe  rather  a  shy  bird  to  nab  to^day.V 

So  their. shandrydan 

Mounted  master  and  man,  -       ^ 

And  o'er  Oxford'Street  stones  they  rattled  away. 

«<  <  Is  the  master  at  home  ?' 
Says  Ir— y  the  bum. 
*  No  master  lives  here — mine's  the  house  you  see/ 
*  Nay,  Ma'am,  that's  a  hum,'  ^        ' 

Says  £ — y  the  bum;  m    <y.    \-, 

So  up  stairs  he  marched  right  merrily.  -   .- .11;$ 

«  The  chamber-door  i  y  mjj  9^5 

Was  lock'd— but  no  more  . iir  .Drhli 

Cared  i>-y  the  bum  for  lock  or  key,  r*  i     r 

Than  wine-bibbers  for  the  cork        ^  1* 

They  can  draw  with  a  fork,  '  '  '    ^ 

So  smash  went  the  door,  and  in  walked  he.    '   '    ''"  '^'' 
"  Then  beneath  the  bed-clothes  '  "•  ^  ^  ^  b 

A  head  sunk  and  rose, 
And  then  came  a  squall  and  a  pidftd  squeak -^<     t 
<Feefofnm,'  .,  .,i 

Says  2>-^  the  bom,.  .^^^ 

<  I  smell  the  blood  of  the  man  I  seek.' 

<«  Then  off  they  pulled  neat,  .    ^ 

Quilt,  blanket,  and  sheet; 
But  instead  of  the  bird  he  would  seize  in  his  nest,     ^' 

They  saw  with  surprise  ^  * 

A  white  neck  and  black  eyes. 
Ripe  lipsy  rosy  cheekS;  imd  a  beaving  breast. 

"  Not 
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When  he  found  they'd  been  fuoniag  ^m  ^nm'^ 

J ,     Hina  off  with  green  spectacles  not  worth  a  toy ;  ^*^ , 

Not  poor  Doctor  Caius,  "^ 
AVho  could  blister  or  slay  us, 

•  '  WBen  he  fbond  he  had  married  *  a  lubberly  boy;' 

'^  Were  struck  half  as  dumb 

As  L — y  Ae  bum^ 
When  he  found  himself  baulk'd  of  his  destined  prey ; 

And  no  dog  of  true  mettloi 

Tied  to  a  tin  kettle, 
E*er  bolted  as  swiftly  and  madly  away. 

'' But  the  worst  jobof  all 
.    Was  at  Westminster  Hatty*— 
Counsel's  speech,  judge's  charge,  jury's  verdict,  a  sum 
Most  dismally  lost. 
For  damage  and  cost. 
And  thus  ends  the  story  of  X-^  the  bum.*' 

The  Plaintiff  thereupon  sued  the  Defendant  in  aH 
action  for  libel,  and  at  the  trial  of  the  cause,  London 
fittings  after  HUari/  tem,  Besi  C.  J.  told  the  jury  that 
the  composition  being  calculated  to  render  the  Pkuntiff 
ridiculous,  and  to  occasion  pain  to  his  ieelbgs,  was 
dearly  a  libel. 

The  jury  having  enquired  whether  a  shilling  would 
tarty  costs,  and  being  answered  in  the  aflSf  mative,  found 
a  verdict  for  the  Defendant 

Adams  Serjt.  moved  to  set  aside  this  verdict  as  con* 
trary  to  evidence  and  law.  He  expatiated  on  the  annoys 
ance  occasioned  to  the  Plaintiff*  in  being  thus  made  an 
olgect  of  ridicule;  the  degradation  of  having  a  nick- 
name attached  to  hun,  which  would  probably  stick  by 
him  to  the  end  of  life,  and  the  injury  likely  to  ensud 
to  him  by  the  desertion  or  diminished  respect  of  his 

jfriends. 
A  rule  nisi  having  b#en  granted^ 

:■  ^  OS  WUdi 
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lB^*t*-  IVtlde  Sei^t  shewed  cduse.     Considering  tlie  sphere 

^  in  which  he  moves,  there  is  nothing  in  the  composition 

^    .      calculated  to  render  the  Plaintiff  ridiculous,  or  lower 

^iiLNE.  hiin  in  the  estimatiou  of  his  friends.  The  verses  are  a 
mere  playful  description  of  an  incident  happening  to  the 
Plaintiff  in  the  course  of  bis  business;  and  as  bis  busi- 
ness or  profession  must  have.been  known  to  his  firiends, 
the  mention  of  it  could  not  lower  him  in  their  estimation. 
The  word  btmbailtffl  with  which  the  Defendant  has  de- 
signated the  Plaintiff's  office,  is  that  by  which  his  office 
is  commonly  known,  and  is  a  term  gravely  employed  by 
the  dass  of  society  in  which  the  Plaintiff  must  live.  But 
even  if  there  be  any  thing  ridiculous  in  the  appellation, 
the  evil  of  ridicule  depends  in  a  great  degree  on  the 
sphere  in  which  the  party  ridiculed  moves.  It  can 
never  be  contended  that  a  common  bailiff  is  lowered 
in  the  estimation  of  persons  of  his  class  by  being'styled 
a  bumbailiff.  If  so,  and  if  there  is  a  probability  tbat  a 
iiecond  jury  will  not  give  more  than  nommal  damao^es, 
the  Court  will  not  put  the  parties  to  the  expence  ot'k 
second  trial  for  the  chance  of  a  result  so  little  cfiflerefil 
£pom  ihat  of  the  first,  (a)  The  jury  in  cases  of  libel  being 
judges  of  law  as  well  as  of  fact,  there  is  no  j^retence  ibr 
calling  this  a  verdict  against  law  and  evidence. 

Adam  was  about  to  reply  in  support  of  the  nil^ 
when  he  was  interrupted  by  the  Court,  who  informed 
Iiim  that  he  need  not  trouble  himself,  as  they  were 
decided  in  their  opinion ;  and 

Best  C.  J.  said,— It  is  one  of  the  most  beautifbl 
parts  of  our  constitution,  that  when  any  thing  occurs 
in  one  tribunal  which  appears  to  be  wrong,  it  may 
be  afterwards  corrected  by  another;  so  that  the  in- 
terests of  a  party  cannot  be  prejudiced  by  a  hasty  de- 

(a)  lBitrn664* 
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xmon ;  otherwise  the  trial  by  jury,  instead  of  being  a  18SY. 
blessing,  would  become  a  source  o(  evlL  If  the  juty  were 
to  be  nade  judges  of  the  law  as  well  as  of  fact,  parties 
would  be  always  liable  to  snller  from  an  arbitrary  de« 
cisioQ.  In  the  preset  cas^  the  jury  have  made  thenr* 
selves  judges  of  the  kw,  and  have  found  agiunst  it^ 
The  publication  is  most  undoubtedly  a  libel:  it  im* 
putes  misbebaviour  to  the  Plaintiff— states  thai  he 
acted  wrong  in  his  situation  as  a  sheriff's  officer,  and 
that  he  had  conducted  himself  indecorously  and  in* 
decently,-— holding  him  up  in  the  most  ridiculous  light; 
and  it  has  been  frequently  and  long  held  by  all  the 
Judges  in  Westminster  HaU^  that  when  such  is  the  cas^ 
the  party  has  been  libelled.  But  here  the  jury  took  on 
themselves  to  find  a  verdict  on  the  law  of  a  case^  in 
direct  defiance  of  the  Judge,  and  I  am  therefore  of 
opinion  that  their  verdict  should  be  set  aside.  TAj 
brother  WUde  has  stated,  that  m  cases  of  libd  the  jury 
are  judges  of  the  law  as  well  as  of  £ict;  b«t  I  b^  to  deny 
that  Juries  are  not  judges  of  tlie  law,  or  at  any  rate 
not  in  civil  actions.  The  authority  on  which  the  learned 
Seijeant  has  probably  grounded  his  supposition  is  the 
38  G.  3.  c.  60.,  which  was  tlie  famous  bill  brought  in  by 
Mr.  Par,  or  more  properly  by  Lord  Erskine.  But 
whoever  reads  that  act  will  see  that  it  does  not  apply  to 
civil  acd<ms :  it  applies  only  to  criminal  cases.  There 
is  nothing  in  it  that  in  any  way  touches  civil  actions, 
and  the  jury,  with  respect  to  them,  stand  in  the  aame 
silHation  as  they  ever  have  done.  I  mean,  however,  to 
protest  against  juries,  even  in  criminal  oases^  becoming 
jndges  of  the  law :  the  act  only  says  that  thqr  may 
find  a  geneml  verdict.  Has  a  jury  dben  a  right  to  act 
atgainst  the  opinion  of  the  Judge,  and  to  return  a  ver- 
dict on  thdr  own  constructioBi  of  the  law  ?  I  am  clearly 
of  opinion  that  they  have  not  If  they  had,  the  cha- 
racter of  individuals  would  not  be  protected  by  the  laws 

O  4  of 


fVftry  ^l|ttspn9tioll  df  jiifies.  Beiag  oltMr'  that'  llris  ^Tpabf^ 
liciUkni  tfii  qMstioti  is  a  tib^l,  I  tm  of  opinkm  timtiilhb 
««Ie  (bf  a  new  trial  should  be  tniMle  idl6<dilte.M  c  'a^  >  >> 
'  (Hh  Loi^hip  having  rt^irei  §&i^  a^fen^oncttiatti;  on* 
f6«efaterirtg  begged  to  correct  what  tii%bt'hai|^perhap9^ 
been  misoonstmed  in  what  he  had  Utefy>  laM  wkb 
tegatd  to  criminal  cases.  He  meant  tosiy,  -^m  iMm^ 
informed,  —that  in  crimbal  easei^  iFaijisiy^MUnd  fim^ 
defendant  even  against  the  law,  a  new  trial  could  not  be 
fMited;  but  if  diejr  found  againstitBe  dbftodMN^'lnd 
against  law,  a  new  trial  might  be  giimtidd^ii'  *-     oii'i  /' 

<  Park  J.  If  the  law  b%  as  laid  it^^^f^^by^'Wilmd^'j^ 
BaOug^  J.,  and  the  rest  of  the  Couri^  in  f^Otm^  if: 
M(msky{a%  and  as  it  has  always beto  beld,u-4taati  whflCh^ 
ever  is  published  of  a  man  tending  toitnak^  hiish^i»ii|f- 
csiilons,  or  to  prevent  others  fhmi  ass6cl«ltfi|^  wlliitldik, 
h  a  libd^ — I  am  clear  that  the  preset  p^iblicadbn'if^it 
gMss  and  scandalous  Ubel.  -u       i    '^i<*   I  •  ^'k;. 

'  Bats  according  to  the  learned  Chief  JwiAcA  fepoit, 
'the  jury  at  all  events  decided  against  th^i5  ^tdm^Sme^f 
-becanse,  if  a  shilling  woald  not  have  carried  <Mts^  k  % 
|>lAin  Khey  meant  to  have  ibund  a  yeMlietto>thftt^)eAtlidt 
at  least  fbrthe  PlaintifE.  We  are  bMnd,'  Oer^fbV^  >«b 
send 'Ihe  cause  to  a  second  enqurry;        >'  -    •  "^^ 

■i , 
BuRROxn^H  J.  It  b  important  to  obn&ider  that'the 
PlaintlflPin  this  case  is  an  officer  of  the  courts  of  justicfe; 
^-^that  upon  the  occasion  in  question  he  ill^s^  acting  in 
\discharge  of  his  duty ; — that  the  vulgar  are  but  too  prone, 
to  treat  such  officers  with  disrespect ;  — and  that  it  is  vety 
necessaty  they  should  be  protected  in  the  execution  of 
thmr  duty.    This  is  a  foul  libel,  intended  to  make  the 

(<?)  %  Will,  4PJ. 
»  Plaintiff 
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Httitiffiridloidote^n  dping  iPa  raovc^  thim  a^  .a  idM'iSfa      ,%^* 
effioprtevMibwnd  <o  do.    The  jwy.  could  bav#i  no     ^^SST' 
ddiibl^ilf  tJ».<M^ii  eQeat  oC  such  a  prodiictioiD, .  md  ia  ^ 

eonsidering.'vht^^WtMtitl^d  to  their verdid^  they  b<id  ^/fWf^ 
DO  xif^mtnMi  itipL  the  <|ii^8lion  of  costs ;  their. btukiess 
leqstejif^igihdbeAetSiQf  tbo.caae^  and  upon  those  &cts 
tbtk  Mm  €i|(mdocl}  flhewi  that  they  intoided  to  find  tb^ 
oikef  my.  .  Jbififr.  J.  onoe  said  the  Courta  would,  not 
fi^rmil  iEKJiil|r  tai^iidi  omtraiy  to  the  facts  of  a  case. 

?'(  toii  l>hic  '  .  .1  !i  4,1 ^-       ...       .  .     . 

hnGs9itiiM«i\Jpi  Jt  is- impossible  iio.read  this  publication 
without  seeing  StotlibeUoaa  tendency.  >  The  name,  given 
to  the  Plaintiff  is  one  commonly  employed  by  the  lower 
4)(K|iHee'aHaytewt4^  rsproecb  to  persons  in  his  station. 
The  laas^  in  ^ktmno  do^s  not  lay  it  down  aa  a  general 
4ralMbafift-xi09r  lriaLshaUfiflyer.be  granted  where  it  is 
fMbd»ld  tbonidaBaag^  may.  be  small.  .  In.  that  case 
J(kSii'j09f  ixff9A ifori d^ndwts^  and  Mr.  Justice  FAJst^ 
iwb^otmiitA^  iwaf^))  report^,  that  the  chaige  was 
proved,  but  the  injury  was  so  inconsiderably  that  balf.a 
.fWf^<AlbMfi)lia  amchisviatter  sum,  would  have. been 
.Wffitiwt^aypaaea»  jAffdJUmffield  said  t  <<  It  does  not 
Jh^y^kgf^Pfi^^^mTj  ^Kinseqncnce  that,  there  mua  almfi&s 
.^i^'Pf^i^M^l^gfrnted  in  aUcas^s  where,  the  verdict'.is 
ifofff^  40  Qfidance;  for  it  is  possible  that  the  verdict 
may  still  be  on  the  side,  of  the  real  justice  and  equity  of 
the  case." 

...  lii  the  vf edict  ^ere  on  the  side  of  justice  or  equiQr?.  or 
if  itwemg^v^n  on  the  ground  that  the  publication,  is  not 
a  libel,  or.  does  not  apply  to  the  Plaintifl^  is  it  not  con* 
tiary  to  eviidence?  That  case  might,  indeed,  have.bec^ 
in  poipt  if  this  yerdipt.  had  been  the  result  of  a  mere 
misconception  on  the  part  of  the  jury ;  but  they  indulged 
themselves  in  domg  that  indirecdy  which  they  could 
not  do  directly;  they  deprived  the  Plaintiff  of  his  costs. 
The  rule  therefore  must  be  made 

Absolute. 
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May  iz.  Kingsbury  H).  Collins  and  Elmes. 

Trespass  for  nPRESPASS.  The  declaration  alleged  that  the  Dt»> 
assaulting  and  feudality  aeiaed  the  Plaintifl^  pulled,  dragged  about, 
^ntiff.  Fleai  kicked,  and  pushed  hun  oat  of  a  dose  in  the  couo^  of 
that  he  was  Somerset,  forced  him  to  go  before  a  magbtrate,  and  there 
S3^nSant*s^"  imprisoned  him  fer  twenty-four  hours. 
dose.   Repli-       Second  oonnt,  for  assaulting^  beating,  and  imprison- 

"'^"diiS      ^  ^^  Plaintiff. 

had*^othing  m      Third,  for  assaulting  and  beatiipg  him. 

the  close  ex-        Fleas,  first,  not  gutl^. 

Itfir^aTthat      Second,  (as  to  the  assault  in  the  first  count),  that 

before  the        befinre  and  at  the  time  when,  &c.  Defendant  Collins  yus 

'*™*  ^d^     lawfully  possessed  of  die  close  in  the  first  count  ipen«> 

fore  Defend-    tioned,  and  Drfendant  Elmes  of  certain  teaeles  growing 

ants  had  any    m  the  dose;  that  Plaintiff  entered  into  the  dose  and 

drnf,  JR-iV^Oi  ^^  ^®  teazles  without  the  leave  o(  Defendants;  that 

demised  it       the  Defendants  requested  him  to  desist  and  deppt, 

^"^  ^^    ^hich  he  refused  to  do,  whereupon  Defendrats,  in  de- 

year  to  rr  •  C^;  /»••  •  *%ii 

that  ff:  C       fsace  of  Aeir  possession  of  the  dose  and  teazles,  mcOHer 

I«™^ed        sMuttf  imposuenmi. 

plant  a  crop         '^^  ^^^  '^^  fourth  pleas  applied  to  die  sam&as^ 

of  teazles  on    sault,  and  were  in  substance  the  same  as  the  second* 

^So3?  ^®  Defendants  being  alleged  to  be  possessed  of  die 

have  one  half  dose  and  teaales  in  the  third  plea,  and  in  the  fourth, 

of  the  crop,     CoUins  being  allied  to  have  been  in  possession  of  the 

die  other,  and  ^'^'^  ^^  ^  ^^^  requested  the  Haindff  to  depart^  and 

that  Plaintiff'    Ebnes  to  have  acted  as  CoUin^s  servant. 

entered  to  cnt 

his  teazles^  when  Defendants  assaulted  him : 

Held,  that  the  tepAkation  was  a  sufficient  answer  to  the  plea,  though  it  did  not 
allege  that  fF,  Cs  interest  in  the  hod  was  continiing  whea  Plaindff'  entered  to  cvt 
the  teazles. 

The 
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Tbe  Mb  plea  justified  the  same  assoalt  on  tbe       11127. 
groimd  only  of  JBIme^s  possession  of  tbe  teazles,  alleging 
that  Eimes  requested  the  PldntiiF  to  depart,  and  diat 
OoUhs  acted  as  his  servant 

The  sixth  plea  implied  to  Ae  assaalt  and  imprison- 
ment  in  the  second  count,  and  was  in  other  inspects  the 
saafte  as  the  second  frfea. 

The  seventh  plea  applied  to  tbe  last-mentioned  assault 
aiM  ittfptisimta^nt,  and  wits  m  other  ifespeets  the  same 
as  the  third. 

The  eighth  plea  applied  also  to  the  last-mentioned 
assault  and  imprisonment,  and  was  in  other  respects  tbe 
same  as  the  fourth. 

The  ninth  applied  ^tiso  to  the  last-meiitioned  assault 
and  Imprisonment,  and  was  in  oth^  respects  the  same  as 

Wft  filu). 

'TbdvsAfh^  elevenfdi,  twelMi,  and  thirteenth  applied  to^ 
dife  ateatih  in -the  third  count,  and  were  muMh  fnukmdh 
t^  Mame  as  the  second,  third,  fourth,  and  fifth. 

Th^^e  ^as  no  justification  of  the  imprisonment  alleged 
iitihe  first  «otknt. 

'  R^icaddn^  Issue  jofaied  on  the  first  (Aea.  As  to  the 
iMond,  sixth,  and  tenth, 

^Jl)M.  at  the  titne  when,  ftc.  CoUifis  had  nothing  in  thd 
dose  in  which,  except  under  JB.  N^  Oirtisj  and  befops 
CtKBns  had  any  thing  in  the  close,  or  ISmes  in  the 
ffeszles,  W.  Curiis  held  the  close  as  tenant  fix>m  year  to 
;^ear  to  K  N.  Citrtis:  and  fV.  Oarits  being  so  pos- 
sessed, before  the  said  times  when,  &c.  and  before  C6t* 
tins  had  any  thing  in  the  close,  or  Ehnes  in  the  teazles, 
it  was  agreed  between  f¥i  Curtis  and  the  PkSnliff  and 
J.  Derrick^  that  W.  Curtis  should  plough  the  land,  that 
Pkuntiff  and  Derrick  should  plant  teazles  and  cleanse 
and  work  them,  and  that  when  the  teazles  should  be 
arrived  at  maturity,  W.  Curtis  should  be  entided  to  one 

half 
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I»9.  half  of  them,  and  Flaiutiff  and  Bmid  to  die  oOier 
half:  that  Plaintiff  and  Derrick  did  ^iant^  oleanse,  and 
work  accordingly;  that  the  teazles  arrived  at  maturity;' 
GoLUBK  that  the  Plau^tiff  went  into  the  ckMe  to  gather  hia  ttad . 
Derrid^B  share  of  them,  and  staid  there  lUl  lihe  Idefi^nd*^ 
ants  rflheir  owa  wrong. committed  the  trespasses,  inthft 
introductory  part  of  the  second,  sixth,  and  tottb  pleas  < 
mentioned*  .      ,       ^         .     .    i 

The  replication  to  the  other  plens  was  the  usme-nm^ 
taiis  nmdaniis.  >   .     A 

General  demurrer  and  joinder* 

Toddy  Seijt.  in  HUarif  term  last,  argued  in  suppprt 
of  theidonurrer.  The  nepUcationi  is  ill* .  Ii%  order, to 
Qiaintain.hi^  action,  the  Plaintiff  oughts  to  haive  sliewn 
that  the  estate  of  William  Curtis,  under  whooit  M 
claimed,  existed  at  the  time  of  the  su{q>osed  tsespasaes. 
But  he  has  nowhere  averred  that  the  interest  AeoMsed  t9 
William  CSurtis  befow  the  time  of  the  tretpasses  coiH 
twmed  in  him  up  to  that.  time.  ;  The  Pkuatiff.has  ooft 
confessed  and  avoided  or  denied  the  Defendants' ple^l 
he  has  not  denied  the  interest  which^  thqrrdfdra.la  the 
closer  and  not  denying  it,  in  efiect  admits  lt\  by  tb^ 
i^Uegation  that  they  have  no  interest  except  und^ 
Bm  N.Curtis.  But  such  an  interest  is  incompatible  with, 
^e  continuance  of  any  interest  in  W.  Curtis.  It  appears 
qn  the  face  of  the  replication  that  W.  Curtiis  interest  was- 
oiily- that  of  a  tenant  from  year  to  year,  mhixAiR^N^Curtis 
might  determine  by  notice^  and .  transfer  to  the  Defend*, 
^ts;  the  allegation,  therefore,  in  the  pleas,  that  the  De^ 
fen4aats  were  lawfully  possessed. of  the  dose^  ia  perfectly 
compatible  with  the  facts  alleged  in. the  replication,  .and 
ip^g!9cnvh^i'e  dei^ed^  or  phewa  to.  be  unav^ling  as -a 
defence,  is  a  complete^  answer  to  the  Plaintiff's,  suit  |a. 
addition  to  this,  it  is  not  stated  that  William  Curtis^s  in-. 

•  terest 
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tBtiAl  eoDtaiiiea  evai  at  the  time  bf  his  agreement  With 
JD^rribfc  and  the  Plaintiff.  '     ' 

Btxuhiqttet  Berjt  amird.  The  pleas  are  ill;  -  There  is 
no  ahi^Werte)  the  imprisonment  in  the  first  connt;  and 
'iMUernuams  impo^uere^  though  in  some  cases  kn  excuse 
'fer^aD'assimlt^  isnojifstification'orpullhig/ dragging 
about,  and  pushing,  without  an  averment  of  such*  resist 
tttkie  M  rendered'  sbch  a  coarse  unavoidable:  VoUinsv. 
Benison  (a),  Gregory  et  Ux  v.  Hill,  (ft)  But  thte  reJ- 
plication  is  sufficient  It  was  immaterial  whether  Cbff/n^ 
were  in  possession  of  the  close,  and  Elmes  of  certain 
(esaAtai  or  lidt^  ibr  iheir  possession  niight  be  perfectly 
compatible  VitH  a  right  on  the  part  c^  the  Plaintiff  td 
iHter  and  tvtt  certain  other  teadts,  or  even 'the  same 
tekzl^  'In  iibe  same  close.  It  is  nowhere  alleged  ihdt 
Smeg'wixa  in  possession  of  a31  the  teazles  in  the  close, 
MA  ib«  demise  by  JR.  N.  Curtis  and  W.  Curiis  Wetie  h 
silSStietst  justification  of  the  Plaintiff's  entry.  In  thb 
UStgAtioH  th^t  Platiitiff  lawfully  entered,  it  sufficiently 
app^s  libat  the'  estate  of  William  Ctirtis  continue  at 
^  time  ^f  the  entry ;  Cam.  Dig.  Pleader  (C),  67.;  and 
t!i^  Deflkid^ts  ought  to  have  shewn  that  that  estate 
had  determihed,  if  they  ineant  to  rely  on  the  circum^ 
stance.  Btft  they  have  not  alleged  that,  nor  'tha^ 
W.Cfurtii  granted  more  than  he  ought.  Provided, 
th^^fore,  that  W.  Curtis  had  ori^ally  an  interest  which 
he  <k>tild  transfte  to  the  Plaintiff,  which  is  nowhere  de- 
nied, it  wotild  be  immaterial  that  his  own  interest  should 
have  deterinined  before  the  Plaintiff  entered.  If  a  tenatxt 
Ibr  lif^  grant  k  toit^chai^,  and  then  surrenders  to  thts 
owntf  of  th^  fee,  the'  surrender  does  not  affect  the  title 
of  the  grantee :  Co.  Lit.  358  b.  It  is  not  requisite  that 
ibe  continuance  of  the  estate  of  the  grantor  of  a  subor« 
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dkate  interest  ahoald  appear:  Jttprtwjf  Gener(d^> 
Buckeridge.  (a)  [Gaselee  J.  Su|^ose  W^  GSe^iVa<iBterest 
to  have  been  determined  upon  a  notice  to  quit,  might  not 
the  Plaintiff  still  have  bad  his  chum  to  embtements?] 

Taddif.  A  tenant  for  years  is  not  entitled  to  emUer 
ments  IBest  C*  J.  referred  to  Eaton  ▼•  Souih^  {b)\ 
escc^t  by  the  custom  of  the  couotryy  and  such  a  cusfeom 
ought  to  haiie  been  stated  in  the  replicatioPt  if  it  eK^ 
isted*  Willi  regard  to  the  imprisonnent^  it  \s  net 
neoessaiy  in  aplea  to  repeat  all  the  allq^pitions  in  a  dor 
claratioa :  ToW^e  y.  Pett}f{c\  SerU  ▼.  Darfbrd.  (rf)  The 
eiqpulsion  from:  the  dose  is  justified,  and  that  eitpulsion 
oould  not  take  place  without  a  certain  d^nee  of  im,* 
prisonment  With  regard  to  the  pushing  and  drag^ini^ 
molliier  manus  imposuU  is  a  justification  of  a  battecy  » 
well  as  of  an  assault.  Com.  JD^«  Pleader  {S  Mjji  16. 

Qtr.  0dx>»  putt* 


Best  C*  J.  now  deliveared  the  judgment  of  the.Cour^ 
and,  after  stetii^  the  pleading  and  severely  reprobating 
their  prolixity,  said. 

The  &cts  of  the  case  are  shortly  these.  The  Plamtiff 
complains  of  an  assault  wd  imprisonment  The  De- 
fendants^ taking  no  notice  of  the  alleged  imprisonment 
in  the  first  count,  answer^  we  were  in  possession  of  a 
close  and  some  teazles;  you  came  to  cut  the  teazles,  and 
we  therefore  turned  you  out.  The  Plaintiff  replies,  you 
nught  have  been  in  possession  of  the  close  and  teazles, 
but  you  were  only  .so  u«der  B^,N^  CwiiSf  to  whom 
W.  Curtis  was  tenant  fix>m  year  to  year,  and  before  you 
had  any  interest  in  the  premises,  he  agreed  with  me  and 
Derrick  to  cultivate  teazles,  of  which  he  was  to  have  one 
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[a)  Hardr.  75.  8a« 


(c)  Cos.  temp,  Hard<w.  3S^* 

(d)  %Lutw»l43S* 
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kal^  and  I  and  Detrick  the  other;  we  cultivated  them 
aecordingly^  and  I  entered  to  take  what  I  planted. 

The  Court  are  of  opiniooy  under  these  circamstanceSf 
that  it  is  immaterial  in  whom  die  possession  of  the  doee 
was  for  genenl  purposes.  Supposing  it  to  have  been  in 
the  Defendant  CcUins^  if  the  person  from  whom  he  de- 
rived title  had  previously  made  a  demise  from  year  to 
year^  and  die  party  taking  under  such  a  demise  had 
planted  during  his  tenanqr,  the  tearies  he  had  planted 
woald  have  belonged  to  him  as  emblements,  even 
though  his  tenancy  should  have  been  determined  before 
they  were  gathered. 

it  is  laid  down  by  LkUeimj  s*  68.  that  a  lessee  at  will 
ia  eatided  to  emblements  unless  he  determines  his  own 
sstatc,  and  Aough  it  is  otherwise  with  a  tenant  for 
years,  yakokrUfm  the  efidqfAi9ierm(a)f  yet  Lord  Cak 
SBLfB,  ^<  This  is  not  only  proper  to  a  lessee  at  wil^  that 
when  the  kssor  detennines  his  will  die  lessee  shall  have 
die  com  sown,  &c.,  but  to  every  particular  tenant  that 
JUrtfa  an  estate  inceriame,  far  that  b  the  reascm  which 
JUtUeton  eocpresseth  in  these  words,  JPur  ceo  que  il  nod 
escan  eerMne  ou  sure  estate,  {by*  A  tenant  from  year  k> 
•year  does  not  know  in  what  year  his  lessor  may  detei^ 
mine  the  tenancy  by  half  a  year's  nodce  to  qint:  in  that 
rBi|iect  at  least,  he  has  an  uncertain  estate:  the  public 
interest  requires  that  he  who  grows  a  crop  shall  have  a 
right,  whae  his  lancHonl  detennines  the  tenancy,  to 
dttm  it  as  emblements;  odMrwise  every  tenant  from  year 
to  year  whose  holding  commences  at  MkhaelmaSf  and 
-who  plants  bis  crop  early  in  the  spring,  may,  by  a  ncH 
Uce  to  quit  given  at  Ltubf^dt^  be  deprived  of  d^  fruit 
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(a)  ^  Que  eomut  Ufine  de  son 
terme.  Well  said  Littleton! 
(which  knoweth  the  end  of  his 
tenne) :  that  isy  where  the  end  of 
the  tenne  it  certain;  but  where 


the  lease  for  yearet  depends  upon 
an  uncertainty,  it  is  otherwise." 
Co.  Ut.  56  a. 
(^)  Co.L$t.S5^- 

of 


of  his  labours  whenever  the  harvest  is  pfoHactad  beyobJ 
Mkkadmas,  Therefore,  although  the  tanancj  of  W. 
Curtis  might  have  been  determiaed  befare  (he  teaales 
weie  mature,  yet  he  and  die  Pkhktiff  hod  a  right  to 
enter  for  the  purpose  of  gathering  the  teazles  whicb  tk^ 
Plaintiff  had  planted  during  the  tenancy.  It  has  been  olh 
jected  that  it  does  not  appear  that  WiUiam  Curti/sintet^ 
eontinued'at  the  time  of  his  entering  into  the  agreement 
with  Derrick  and  the  Plaintiff;  but  it  is  stated  that  he 
made  the  agreement  being  so  possessed  (that 'in' ]^- 
sessed  under  the  demise  from  jR.  N.  CiirHs\  and  lipok 
general  demurrer,  at  least,  that  is  a  suAdent  allegatioa 
of  his  tide.  Where  a  tenancy  expires,  not  by  efflux  of 
time^  but  by  some  act  determining  the  tenancy,  !t  is  foir 
the  party  who  asserts  die  determinafion  of  die  tenancy 
to  shew  that  such  act  has  taken  placie.  A  tenancy  firooi* 
year  to'  year  can  only  end  by  some  aM  on  the  part  of 
the  lessor  or  lessee,  and  in  that  tespect  differs  frbol  a* 
term  for  a  certain  numl)er  of  years.  We  are  of  opimoiu' 
therefore,  that  it  su£Bciently  appears  upon  these  pliead^ 
ings  that  at  die  time  of  the  trespasses'  complmned  o^  ibe 
Plaintiff  had  a  right  to  be  in  the  close  in  question  for 
the  purpose  of  gadiering  his  teazles,  and  that  the  re;-  ^ 
-  plicadon  is  a  sufficient  answer  to  the  pleas. 

The  second  and  diird  set  of  pleas  justiiy  the  imprisoh- ' 
ment  complained  of  in  the  Plaintiff's  second  and  third 
count,  on  the  ground  that  he  was  trespassing  on  the 
Defendant's  property ;  biit  aUhough  that  might  be  a  jus- 
tification  of  a  removal,  if  the  Plaintiff  could  not  shew  a  ' 
right  to  remain  where  he  was,  it  has  never  beisn  holden  "^ 
of  itself  a  justification  of  an  imprisonment. 

Judgment  for  the  FlaiirtiK 
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-Atwooh  mm!  Odiers  v.  Partridob.  Jt%  13.^ 

^H£  Plaintiffs  dedajred  in  covenant,  on  an  indav  -p]^  Defend- 

tatep  bearing  date   October  26tb,   1825^  between  antcoyeiunted 

jUbies  JZo&fiM9ii  of  the  fim  part,  the  Defendant  of  the  ^"^  ^^^  ^"^ 

•epuida  fnd  Plaintiffs  of  the  third;  whereby,  after  a  re-  jI.b.  of  a 

cital  tfai|t  apoIiiQrof  UttmHncehad  been  effected  on  th^lifi^  premium  upon 

of  Mosi^fiofnnsfmf  t^athe  was  ^ebted  ^  the  Plaintifis  sunnciTefif^I 

in  the  snm  of  1500^,s  that  it  bad  been  agreed  that  an  as-  e<i  to  Kcure  a 

Ignmmt  of  the  poUcy  should  be  made  to  the  Plaintiffs  by  ^^^'[l  ^"^ 

ifay  of  security^  and  that  the  Defendant  should  guarantee  PUuntiff. 

fife  dq^e.  nafment  of  the  premium  on  the  policy,  Bobit^     '^^  premi- 

i|}9.iiS4^gned  ^  policy  to  the  Planitiffs,  and  Defendant  "^^jj^^^ 

qgv^jt^tgfl  that  AiAmsofi  should  regularly  pay  the  an-  and  bebg  un- 

i^i|j^  j^ipinm  on  the  |)oU<7,  and  not  do  any  act  to  make  ^1  ^][^*  \ 

it  To|d^^  fQ  loi\g  as,  any  thing  should  remain  due  from  ^nt,  was  paid 

jftfA^  ti^  t^.  Plaintiffi.    The  Pkintiffi  then  ayeried»  ^y  the  Plain- 

ibfil  dirers  sums  due  to  them  from  Bobimon  remained  ^J  D^dant 

upi^d ;  that  while  they  were  so  unpaid,  the  annual  obtamed  his 

prc|nii^  on  .tl^e  policy  became  due ;  and  that  the  Plain-  ^^'^^^ 

tift,  in  order  to  keep  the  policy  on  foot,  had  been  obliged  mistion  of 

Id  j^  tbp^  premium  themselves.  bankrupt  :^ 

l^Plpafit  first,  non  ed  fachon.    Second,  that  Robinson  certificate  did 

did|potowe  any  thing  to  the  Phuntifis  when  the  premium  not  dischai^ge 

became  due^    Third,  that  on  thfe  2Dth  of  June  1826,  ^m  from  the 

amount  of  the 
ibe  Defendant  became  a  bankrupt,  and  that  the  sup-  premium, 

pg^  cause  of  action,  if  any,  accrued  to  the  Plaintiffi 

before  he  became  a  bankrupt. 

^.IIm^  trial. before  Best  C.  J.,  last  Warudck  assizes, 
after  proof  of  the  assignment  of  the  policy  to  Plain- 
tffi,  and  the  continuance  of  the  debt  due  from  Bobinson^ 
when  the  annual  premium  on  the  policy  fell  due,  June 
17ihf  1886,  —  it  was  proved,  —  that  Bobinson  fisiiled  to 

Vpu  IV.  P  pay. 
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pay,  and  that  Flaindfis  paid  the  premiinn ;  bot  lliat  ^u 
the  20th  June  1836  Defendant  obtained  \m  certificate 
under  a  commission  of  bankrupt 

Upon  these  fiicts  a  verdict  was  taken  for  die  Plaiiitiffi 
to  the  amount  of  the  premium,  with  ieaye  for  the  De* 
fendant  to  move  to  set  it  aside  and  enter  a  nonsuit. 

Bosanquet  Serjt  accordingly  moved  for  a  rule  Mfto 
that  effect,  on  the  ground  that  the  premhim  on  the  policy 
was  a  contingent  debt,  and  as  such  ctipable  of  valttHdon 
and  provable  under  the  oomniissioQ,  and,  conseqaendy, 
barred  by  the  Defendant's  certificate. 

A  rule  having  been  granted, 

Wilie  Serjt,  who  shewed  causey  argued^  that  dib  was 
not  a  contingent  debt  provable  under  the  eonuttiasian, 
according  to  6  6.4.  ^.16.  s.  B^.^  but  merely  a  bcitaohlof 
covenant,  which  gave  the  Plaintsffi  a  claim  for  unli^- 
dated  damages,  and  those  damages  might  vary  adcoM- 
ing  to  circumstances,  from  the  amount  of  a  mete  fiaefi>r 
paying  the  premium  a  few  days  too  late,  to  the  atoouJBtof 
the  whole  sum  injured,  which  would  have  been  loat^if 
the  payment  of  the  premium  had  been  whdllyii^lecedH. 
At  all  events,  there  ought  to  have  been  n  apeciai  piea^ 
stating  all  the  circumstances*  The  genertd  pleat  lof 
bankruptcy  was  not  designed  to  cover  sueh  a  transaotkin 
as  the  present  '  i-    ' 

•   \ 

Bosanquet  and  Adams  Serjts.  in  suppcM  of  the'  niie, 
contended,  that  the  premium  on  this  policy  was  a  con- 
tingent debt  capable  of  valuation,  and  for  whicb  an 
action  of  debt  would  have  lain  upon  die  first  omistfon  to 
pay.  The  Defendant  had  not  undertaken  to  pay  tfte 
premium  in  case  of  iZo&iiuon's  failing  to  do  so;  in  ^riikb 
case  it  might  not  have  been  provable;  but  had  under* 
taken  that  at  all  events  it  shonkl  be  paid.    And  Lord 


Axwoop 
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Ji^m^fiddy  \\x  Ei:parfe  Adney{d\  speaking  of  a  similar 

undertaking  fiaid,  *^  If  it  be  an  engagement  to  pay  at 

all  events  without  regard  to  another,  it  is  a  debt  that 

nmj  be  proved  under  the  commission.''  .  PABffBiDps. 

,  -  i  The  Court  relieved  them  from  the  objection  to  the  plea. 

Best  C.  J.    The  plea  in  this  case  is  proper,  if  the 

Defendant  can  take  advantage  of  it;  but  it  is  clear  that 

this  is  not  a  debt  within  die  BStj^mAi  section  of  6  G.  4. 

0.  I64  What  are  the  circumstances  of  the  case?  Robin^ 

sou  ovBB  the  PlaintifiB  money.    The  Defendant  does 

not  become  a  sure^  for  Amt  debt  $  but  Eobinsm  having 

agreed,  by  way  of  security^  to  pay  the  premium  upon  a 

policy  of  insurance,  the  Defendant  undertakes  to  gua- 

^owtfec^  nol^tltepiymeatof  A'AtiiAm's  debt  to  the  Plain- 

..lifi^butof  that  poemiunu  There  was,  therefore,  no  debt 

idiie  firam  the  Defendant  to  the  Plaiotiffi,  contingent  or 

j^herwisei!   Upon  BMnsoiCs  fiuling  to  pay  the  preraiiim 

ithe  Plaintiffs  were  entitled  to  recover  from  tiie  Defendant 

imliqnirlBtfli  dampges^  the  amounl;  of  which  might  have 

\jnmaik  .aoctndiqg  to.  eiroumstanoes*    If  ^/Ainson  cop- 

tkoedtmve)  aa  was  found  by  the  jui7»  the  amount  woD^d 

rjbtw  boan  tfae.pmninm  paid  by  the  Plaintiflb«  If  Mobin- 

.iM»  iMid.ifiedf  .it  mi^  ham  heon  the  whole  sum  insured. 

'  JiuWjis  it.posf^blei  then,  to3ay  that  this  was  a  deU  diiie 

\Snm  the  De&Bdant-.  In  Expartfi  Ainejf^  the  b^kri^^t 

undertook  to  pay  a  sum  certain,  in  ca«e  hjs  principal 

fiuled  to  do  so ;  a  sum  which  could  not  be  varied  by 

.-tifcimtttancw* 

'I  >  /     - 

L  £Ua^uc  J.  This  was  not  a  debt  proveable  under 
the  Jifl|r^sixth  aeeUcm  of  6  Gr.4«  <r.  16.,  but  a  mere  claioi 
tut  uoliqpiidatQd  dmnagea,  ifrcpi  which  the  Defen^Aut 
waanot diichargeci.by hia certificate*    laBseparig Jd-^ 

:.  .._  .J...  .,    JW  Suv/jt-S^h       .  .  , 
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1827*       ney  there  was  a  certain  sum  to  be  paid  ^ieh  enDgthoted 

V  '  "       a  debt,  and  not  a  deniand  vkriflUe  accordimt:  to  ciroum* 

Atwood  ^  *=* 

^.  stances.  '  i     o 

^ARTWDGE. 

BuRRouGH  J.  had  left  the  court,  but  desired  the  Cbkf 
Justice  to  express  his  concurrence  in  the  deci0ioni(^  hi 

Rule  diichai^. 
I' 
(a)  AtnlJ.  WIS  alMOty  beiQg  SL 


•■».   J   jL 


Maj%s* 


The  general 
bankrupt  act, 
6  G.  4«  ^*  16., 
which  repealed 
all  former 
bankrupt  acts, 
came  into 
operation  Si^ 
tember  zst 

A  commis- 
non  havbg 
been  sued  out 
September  8th 
x%%S  againrt 
F»  upon  an 
act  of  bank- 
ruptcy com- 
mitted by  him 
the  July  pre- 
ceding : 

Held,  that 
it  could  not  be 
•upported* 


Maggs,  Assignee  of  Foi^lktt,  ;i  iBftn^nipti  ,v<i 
Hunt.  :  ,■  -^z  nf 

n^ROVER  for  goods  soM  by  JFWZ^^IO/iHeirPefi^i^- 
ant  in  t/ime  1825.  •'*  .  •  nf  u-x^AinA 

In  JU^  that  year  FdUelt  committed'  aii  aol.  ^f  .benjc- 
ruptcy,  and  on  the  8th  o^  September  foUpvtHige^^iimnis- 
sion  was  issued  against  him.  -  «    ;  ^.  f  r 

At  the  trial  before  G^n^fetf  J.^  &mers^ 'SiimiKrf #8- 
sizes,  1896,  a  verdict  was  found  &r  die  Pliwtifi  pi^^gfct 
to  the  opinion  of  the  Court,  IrheCber  thei.comfnit|i|ion 
sued  out  in  September  could  be  supported  bgr^m  aK%of 
bankruptcy  committed  in  Jtf/^.  r   .,, 

IFFibfe  Serjt  accordingly  obtained  a  rule  n($p  lUfiiptt 
aside  the  verdict  and  enter  a  ix>nsuit,  on  the  sgpQUiid, 
that,  by  the  6  6. 4*.  c.  16.,  whidi  came  into  geoi^ral 
operation  on  the  Isic^  September  1825)  all  the  olfd  bank- 
rupt statutes  were  repealed  absololely*  Tliaae .  ^scts, 
therefore,  having  been  ret>ealed  at  tbOftime  the  ^ilv^is- 
sion  was  sued  out,  and  die  6  6«  4>4  cA^  .not  beipg  in 
force  when  FMett  committed  the  aUciged  act  of  bfmk- 

ruptcy. 
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f$im/>  3bMMsieqMSt€4  at  the  time  of  the  commissioa . 
under fwhidi  ib^t^a^t  oould  be  ,d^oininated  an  act  of 
bankruptcy.  There  was  no  clause  to  give  the  6  G.  4.  a 
retrospective  operation,  which,  indeed,  would  have  been 
^ao'ilnukiml  hardship,  since  that  statute  created  many 
new  liotaef;  bankruptcy,  which  actsi  under  the  old  sta-^ 
tofpH  tfoidd  have  been  perfectly  innocent.  The  135th 
section  of  the  statute  kept  in  force  commissions  issued 
before  the  1st  Sq^tember  1825 ;  bpt  an  act  of  bankruptcy 
committed  before  could  not  support  a  commission  issued 
after  the  statute  came  into  operation. 


1S27* 


Vaughan  Seijt,  in  HUary  term,  shewed  cause  against 
the  rule.  If  the  construction  of  the  act,*  which  has 
bi^^^Ckkidkil  toTi  be  correct,  there  will  be  many  cases 
in  which  no  commission^  ef  bankrupt  can  issue.  But  as 
it  never  could  have  been  the  intention  of  the  legislature 
kte^^dhe^^boQAtry  should  be  for  any  period  without  a 
bankrupt  law,  the  Court  will  put  suoh  a  construction  on 
-^^^stdtim' ii^i^il  rapport  commissions  circumstanced 


-«?] 


The  statute  was  passed  in  Mojf  1825,  and  though  not 

*^ki1MM  tffl  Bepbsmber  for  the  purpose  of  suing  out  com- 

^'It^oii^'ttiij^t  be  held  sufficiently  to  have  pointed  out 

'^^li^t^tthoiild'be  acts  of  bankruptcy  in  the  interval;  and 

^^' AM(  195th(  iJeetioo,  which  directed  an  expo^tion  beneficial 

to  the  creditors,  enacted,  also,  that  nothing  should  aker 

ih%  present  practice  in  bankruptcy,  except  where  such 

^^^'iall^tita  was  expressly  declared.    The  case  before  the 

ft'iQMK  ttkisl  be  esteemed  to  fiiU  under  the  then  present 

'^'  '^0tioe^  ^it  being  one  for  whidi  no  altenUaon  had  been 

^'debkl^,  And  the  then  present  practice  meant  the  prac- 

'"^HcelUHl^r  the  old  acts.  There  was  a  provision  contained 

-^'M'thie  deettonof  the  act  touching  an  act  of  bankruptcy  by 

"  tying'  i*  prison,  which  related  to  a  tnader  in  prison  ^^  at 

~''^tiie  toittmenceinenttif  this  aet ; "  bat  diere  were  no  such 

.r^Ji.  P  3  words 
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IS27«  .  words  of  Kmitation  to  be  found  in  the  third  and  fbnrth 
sections,  which  created  the  various  bther  acts  of  banlt- 
ruptcy. 


MA06S 

Hunt. 


fVilde  was  heard  in  support  of  the  rule,  and  liie 
Court  postponed  their  decision,  it  being  understood  tlifat' 
the  same  question  was  pending  in  the  Court  of  Kinjfsf 
Bench. 

The  Court  this  day  made  the  role  absolute,  on  the 
ground  that  FoUett  was  not  a  bankrupt,  no  act  of  bank- 
ruptcy having  been  committed  by  him  since  the  new 
statute  came  into  operation. 


>i 


May  a6.       Alicb  Tetlet  \).  J4MK8  TsTLsr  a»d  AniMlMt^i 

An  annuity  of  T)EBT  on  bond,  conditioned  for  the  payMetlt  tfPl'Ob 

20/.  ivas  ^      to  Wittiom  TeOey  and  Mite  his  wift^  and  the  dfar-. 

^tohis^M-  "vivor  ofthero,  in  consideratton  of  tlMMlrhttvii[|ggiT«tftip 

rents,  in  con-  to  the  obligor  Jtmes  Teiky  the  possession -of  a  1ktA§ 

idT^^fup  ^^5^'  ^'*  ^^^^  ^^^^  Plouglisi  barrows,  affd  oihef 
to  him  a  farm  implements  in  husbandry,  asxirell  as  dairy  utensils,  to  the 

they  had  oc-     gole  use  of  James  ToUy.    Brieaeh^  non'-paVment  of^the 

cupied,  and 

thertockonit  ^°»«*^y- 

worth  300/.:        The  Defendant  pleaded  non  eH  fnchm^  upon  #MlKil 

vl^!2?*  issue  was  joined,  and  the  caute  went  down  to  trfiil^ 
not  be  enrolled  though  there  were  also  long  pleadings,  upon  Wlweh  'the 
under  sz  G.3.  question  whether  or  not  the  annuity  ought  to  hat^^eeh 
enrolled  was  raised  upon  demurrer; 

At  the  trial  before  Garram  B.,  last  Stqjffbri  I«nt 
assizes,  ft  appeared  that  William  Tttley^  the  father  of  the 
obligor,  had  given  up  the  farm  to  hts  $on  upon  tb^  exe- 
cution 
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cation  of  this  bond,  together  with  fimning  stock  to  the 
value  of  200L  A  surveyor  stated  that,  in  consequence 
of  previous  improvements,  the  possession  of  the  &rm 
was  worth  100^ 

It  was  objected  that  the  annuity  ought  to  have  been 
enrolled,  but  the  learned  Baron  thought  otherwise,  and 
a  verdict  was  found  for  the  Plaintiff,  with  liberty  for  the 
Ddendaots  to  move  to  set  aside  the  verdict^  and  enter  a 
nonsuit* 


1827. 


Tmkfy  Serjt  having  obtained  a  rule  nisi  accordingly, 

Wiide  Serjt.  now  shewed  cause.  He  ai^ed  that 
where  the  grantor's  object  is  to  raise  money,  and  die 
considecation  of  the  a^avky  ia  goods,  that  is,  in  e£fect  a 
peconiaif  coasidBrtfoij»  or  money's  worth,  within 
5S  6. 8.  c.  141. ;  the  object  being  to  convert  the  goods 
into  mcme^ ;  but  where  the  object  is  not  to  raise  money, 
bttt*  manly  to  tnmsfer  real  property »  although  some 
diaCtels  may  accompany  the  transfer,  ancillary  to  the 
ttgoyneDt  of  the  real  pcoperly,  the  transaction  is  not 
withiA  the  anauiQr  acts,  and  does  not  require  entol* 
meab.  And  lie  refmed  to  Jeanes  v.  Ja$nes{a)f  Doe  d. 
Jektaane  v.  PhiUip${b\  Blake  v.  JUersM{c%  Htdtan 
^  Lewis  {d)i  KeaU  v.  Hid.  {e) 


TaeU^.  The  53  G.  S.  c.  141.  was  passed  expressly  to 
remedy  an  omission  in  the  7  G.  8.  c.  26.,  which  did  not 
^K^jHid  to  annuities  granted  for  mere  money's  worth; 
the  decisions,  therefore,  under  the  former  statute  do 
not  apply ;  and  tbatstatute  having  been  repealed,  cannot 
basaid  to  be  in  pari  maierid  with  the  53  G. 3.  But  if 
tfaelptter  statute  be  not  construed  to  extend  to  annuities 


(a)  %B.i*f  B.  70A. 


(d)  5  T.  R.  640. 
{e)  5  B*Moore9  649. 
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1827.       granted  upoo  the  transfer  of  cha^els»  tbe,word3iaQQfy'i^  ;^; 

T  ' -Li       ^ofth  will  have  no  further  operatioo  than,  th^  rqte^f))^.',^ 

«^i  M    statute.     And  there  is  no  decision  to  tbe,CQntr9ir7f.v.<^Btu\ 

*^"'^' ,    -S/afe  V.  AttersoU  there  was  a  mere  surrende^ir.  of  af  jliile,  ^ 

interest;  no  money  or  money's  worth  passed  ;  i|nd  Jajp^  , 

y.  JamesliBs  only  decided  that  a  transfer  of  laqd^  pror.i ,. 

perty,  though  leasehold,  is  not  within  the  stat;i|^  .  ^Q^n, 

Keate  v.  Hicks  the  consideration  was  natural  Jove  ^4^1 

affection.  .h*  'M 

Best  C.  J.  Without  determining  wl^ej^b^r^ . ,^^i .  ^ 
statutes  are  in  pari  materia  or  not,  it  is  plai^  tt^t,.^€^jr 
object  of  both  of  them  has  been  to  protect  needf^  persQi^  ^a 
who  may  be  driven  to  borrow  money  of  unpri^cipl^.,^ 
lenders,  and  that  they  have  no  applicatiofi  %9  .S9fi^^'W<^^\ 
which  there  has  not  been  a  buying andsellinj;. ojT  ^^r  \, 
nuities  with'  a  view  to  effecting  a  loan«  .  .,  ,,    ,,  ,.| 

It  is  true,  that  in  the  second  statute,  th^  l€^fdjive,,u 
meant  to  comprehend  a  class  of  cases  not  a^veit^^tto,,,! 
in  the  first  act,  but  requiring  in  a  still  greater  d^{ree;v,f 
the  interference  of  the  legislature,  as  being  fpr  ^f^i^qf^,,, 
part  pregnant  with  the  grossest  fraud ;. cases  in,, ?fbif;)|«  -t 
the  grantor  received  as  the  consideratiqn  fi)r  tb^^gp^uityii, m 
not  money,  but  goods  at  a  nominal  value,  whid^.t^^.yra^.,.!, 
usually  obliged  to  dispose  of  at  half  the  amou|i^  pf  t|}^,;/, 
consideration.     In  order  to  check  this  pr^aQtic^e^  ^u\r, 
legislature  required  the  registration  of  annuities,  gvapt^   - 
for  money's  worth  as  well  as   money*     Qift..jthe,  v^\  \ 
ject  of  the  act  in  introducing  the  words  "  for  fpoiiey^i. . , 
worth"  i$  confined  to  such  practices.  From  the  b^ionii^g, ... 
to  the  end  the  word  purchase  is  employed  to  desorlbia;  ... 
the  transaction  which  the  legislature  had  in  view^  IMhI    «« 
that  word  is  inapplicable  to  a  transaction  auch  as  ^e  pc^t , . , . 
sent.     No  one  could  call  this  a  purchase  where  pareuts 
give  up  all  the  st9ck  of  their  farm^  an^d  merely  reserve; 
to  themselves  an  annuity  of  10/.  as  a  trjfle  to  save.theoi;.    ' 
from  absolute  want.  They  part  with  property  worth  300/., 

and 
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anflir^tiite  ah  annuity  of  only  10^,  so  that  the  obvious 
oo/ifsM^rtttlon  for  the  deed  is  parental  affection.  If  they 
bad  \)eai  treating  with  a  dealer,  they  would  have  obtained . 
a  li^ch  lligUer  annuity.  That  there  was  to  some  extent  TErx.ir. 
a  thm^^  of  mone/s  worth,  is  clear,  but  the  question  is, . 
wbttHtas  i)ie  object  of  the  transfer  ?  Was  it  a  transfer  for 
the't>nrpb8e  6f  raising  money,  or  of  making  a  family  set- 
tlekeht  ?  Clearly  fer  the  purpose  of  lafamily  settlement. 
If  there  had  been  no  case  on  the  subject,  I  should  have 
felt  no  difficulty  in  deciding  that  this  is  not  au  annuity 
for  nUihbe/s  worth  within  the  meaning  of  the  statute ; 
but  the  {)oint  has  been  decided  in  several  cases.  In 
JuMei  r.  Janus  leaseholci  property  was  transferred^ 
whi6fa  die  Court  could  not  deny  to  be  in  one  sense 
mohb^ii  worth,  but  they  considered  what  was  the  object 
of  Ih^  parties;  and  Dallas  C.J.  said,  **  Money's  worth 
may  in  certain  cases  be  a  pecuniary  consideration  within 
the^ttfduffli^'  of  the'  act,  as  where  the  grantee  pays  for 
the'lhii!ili%y  hi  part,  or  the  whole,  by  goods  or  merchan* 
diz^, 'i6''be  Converted  Into  money  by  the  grantor,  and 
wh^fi^'W^'  object  of  the  grantor  was  to  raise  money." 
lf^€^}ehx  of  the  parties  is,  not  to  raise  money,  but  to 
mak6^k'  iiittletheht,  the  case  is  not  within  the  act,  although 
thef^ifli^Fd  tb  some  extent  be  a  transfer  of  money's 
woAbi  ^Thfis  ease  is  confirmed  in  BlaJce  v.  AttersoUf 
where  the  same  principle  is  laid  down  by  BayleyJ.i 
**  llMi*  J7  0. 3.  it:.  S6.  recites,  that  the  pernicious  practice 
of  ra&ingitione^  by  the  sale  of  life-annuities  had  of  late 
years  gi^tly  '  increased,  and  was  promoted  by  the 
secibtr^  ifUki  which  such  transactions  were  conducted;  the 
misdneP'cohtempIated  in  the  preamble,  therefore,  was 
the  phictic^  of  raidng  money  by  the  sale  of  life-an- 
nuities.'  Now,  although  the  53  G.  3.  c.  141*  has  not 
the  ^ttiat  Urge  words  in  the  preamble,  yet  there  is  suffi- 
cient in  the  other  parts  of  it  to  shew  that  the  legislature 
had  in'  view  the  same  object ;  the  recurrence  of  the  wprd 

purchase 
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putoktue  in  die  severak  claiMes  shevs  dearly  that  die 
legislature  intended  to  proceed  on  the  same  principle 
and  bad  in  view  the  same  ol^ect,  m»^  the  reatoainiDg  of 
the  practioe  of  the  sale  of  lifie^nnmties."  If  the  d])|ect 
of  the  annuity  is  not  to  buy  monqr,  or  goods  wherewkh 
it  may  be  purchased^  the  case  does  not  fell  within  tha 
pufview  of  the  statute.  In  the  present  instance  it  is  not 
the  gnmlDr  j¥ho  stands  in  need  of  protection  againsi  the 
grantee^  but  a  parent  against  the  ingnititttde  of  her  chikk 

OiASKLBB  J.  {a)  The  act  exempts  fVom  its  provinona 
annuities  granted  vohintarilyt  or  not  for  a  pecnniaigr  camf 
sidnratiogB;  that  must  mean  where  the  objetA  oi  the 
1 18  not  pecuniary. 

Rule  diachanrad*- 


(a)     Pari  J.    W9s 

beiDg  ill. 


Burrougb  J[*   wu  i^meX  9k 
Chamben. 


Ma^tS. 


Broore  V.  Pickwick. 


A  common       ^T^IS  Was  an  action  against  a  coach  proprietor  to 

?*^^^^  recover  damages  for  the  loss  of  a  trunk.    At  the 

large tizey con*  trial  before  Burroughs.^  last  Taunton  Spring  assizes,  it 

taining  appa-  appeared  that  the  Plaintil?  being  about  to  travel  with 
r1  and  jeweby  • 

haying  been  lost  by  the  Defendant^  a  carrier)  Either  through  his  having  omitted  to 
place  it  on  his  coach,  or  having  fastened  it  there  insecurely :  Held,  he  was  liable  to 
make  compensation  to  the  owocr»  a  gentleman  trawUiag  by  his  coacfat  though  no 
disclosure  was  made  of  the  value  of  die  contents  of  the  truaki  and  though  there  was 
a  notice  in  the  carrier's  office  limiting  his  responsibility  to  five  pounds  in  the'  absence 
of  such  diidosttra^  whioll  notioe  the  owner  of  the  tnnk»  having  been  in  the  efioo^ 

had  an  opportunit|r  of '^^^ 

Heldf  that,  under  the  above  circumstances*  the  jury  were  properly  directed  to  con* 
sider  generally)  whetfiei'  the  carrier  had  been  guilty  of  gross  iM^ligence»  Withdut 
reference  to  the  attase  af  the  article  conveyed. 

hia 
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}m  fiumHy  from  Baik  to  Trtiro,  took  place»  in  eorapany  1997; 
with  bis  daughter  at  dieDefendantfs  ooacb-offiee:^  tfaal 
dttetly  opposite  the  entmoioe  to  the  office  was  a  nodee 
pMnted  on  board,  limiting  the  Defendant's  respoilsihiliftjr 
te^  fi¥e  pounds  for  jiarcela  or  packages,  unless  booked 
and  paid  for  as  of  higher  value:  k  did  not  appeal^ 
however,  wliedier  the  Plaintiff  or  hic^  daughter  had  read 
this  notice  or  not^  Hie  trunk  in  qftestion,  a  eommwi 
trtn^ling' ttunk  of  a  ku*ge  size^  oontained  femfe  apparel 
and  jewels;  and  at  Bath  was  safdy  deposited  widi  two 
diheffi,  likewise  belMgtng  to  the  Plaintiff,  in  die  boot  of 
tbo  ooaoh.  At  Taunton,  in  the  mid^  of  the  di^^  the 
luggage  Md  passengers  were  removed  to.aiiother  coaoii^ 
and  the  Plaintiff  inquiring  of  the  ooaehmaa  whether  hie- 
titadGS  had  beeft  taken  eare  ol^  was  told  that  diey  had 
been  safely  packed  on  the  top  of  the  coach.  Wh^i  the- 
Pkintff  arrived  at  Exeter,  the  trunk  was  missed,  and 
some  days  aft^wards  was  found  rifled  of  its  contents  in 
a  field  about  a  mile  from  Tmnton^  There  was  itti 
assistant  on  the  outside  of  the  eoach  from  Balh  to  Tma^ 
tan,  but  none  from  Taunton  to  Exeter. 
The  coachman  was  not  called  as  a  witeess* 
The  learned  Judge  left  it  to  the  jury  to  find  ^^^edier 
the  Plaintiff  had  any  notice  of  the  limitation  of  the  De- 
fiendanfaeogfigement;  and  if  he  had,  still,  whether  the 
Defendant  had  not  been  guilty  of  gross  negligence;  in 
which  case  he  said  the  Defendant  would  be  responsible^ 
^en  though  the  Plaintiff  l^new  of  the  limitation  of  bia 
engagement*  A  verdict  having  been  found  for  the 
Plaintiff, 

Bosanquet  Serjt.  moved  for  a  new  trial,  on  the  ground 
^  an  alleged  misdirection^     He  argued,  that  supposing 
the  Plaintiff  to  have  bad  notice  of  the  limitation  of  the 
iDefeodant's  cngsgement,   the  Defendant  was  not  re- 
sponsible. 


sid  CASES  iM  £AiteR  rmii 

V  iSiiim^     sponsible.  Marsh  v.  Horn,  (a)    In  such  case  the  i 
^jUU'w'     in^  payment  not  having  been  made,  the  Defendant  wi^ 
.    '^«,  np  other  than  a  voluntary  baQee,  and  as  such,  would 'dis- 

Pjckwick.  charge  his  duty  by  taking  ordinary  care  of  the  articlS 
committed  to  his  charge,  though  undoubtedly  he  wotilll 
be  liable  for  gross  negligence.  But  ordinary  care  an& 
gross  negligence  were  relative  terms,  the  import  of  whicll 
depended  altogether  on  the  subject  matter  to  which  thejr . 
were  applied.  What  would  be  ordinary  care,  ori^ven 
reasonable  caution,  with  respect  to  an  article  of  bnV 
description,  would  be  gross  negligence  with  respect  to 
an  article  of  a  different  description.  BaJtson  v.  Ddno- 
van.{P)  A  large  trunk  might  be  safely  and  prudetiCftr 
stowed  on  the  top  of  a  coach,  but  it  would  beffrtiSB 
Diligence  to  place  in  the  same  situation  a  jewel  cas^  '6t 
a  parcel  of  bank  notes.  A  position  which  miglit  be^^e 
and  appropriate  for  a  deal  box,  might  be  ImpropeV'iU^. 
dangerous  for  an  article  marked  *<  glass,"  or  ^^to'^Be 
kept  dry."  The  Defendant  could  hate  no  reasbh  ISr. 
supposing  that  a  common  travelling  trunk  woiild  eiJ&- 
tain  jewels :  unless,  therefore,  he  had  been  apprikibd  of 
that  circumstance  by  the  Plaintiff,  he  was  juklS!^^ 
placmg  it  on  the  top  of  the  coach,  the  usual  receptade 
for  such  articles.  The  jury,  therefore,  shbuld  haie. 
been  directed  to  consider,  not  whether  {he  Defendalit 
had  been  guilty  of  negligence  generally,  but  whetheil^ne 
had  been  negligent  with  reference  to  this  thiiik^'^i!&e 
Plaintiff  not  having  apprised  him  that  it  w^  of  'thofe 
value  than  an  ordinary  trunk.  ^' 

Wilde  Serjt.  contra.  The  Plaintiff  was  not  bouiid'^ 
disclose  the  value  of  his  trunk.  No  line  could  be  draVn 
if  such  disclosures  were  held  necessary  in  any  one  'in- 
stance  and  the  inconvenience  of  making  them  upon  4ll 

{a)  s  B.  ere  3a«.  (h)  4  JT.  V^Ai,%u-'i 
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Qccwons  would  be  very  great  In  Batson  ▼•  Donaoan^  1827. 
the  parcel  being  of  small  size,  the  Defendants  might 
^rly  infer  that  it  was  of  small  value,  if  uninsured.  But 
whether  the  trunk  were  of  great  or  of  little  value,  the 
Defendant  was  sufficiently  guilty  of  n^ligence  to  war- 
rant the  direction  to  the  jury;  for  either  the  trunk  was 
;pever  placed  on  the  coach  at  Taunton^  or-  it  was  inse- 
curely fastened:  and  though  it  had  been  of  the  smallest 
yalue,  it  would  have  been  gross  n^ligetice  not  to  fasten 
it  securely;  much  more  to  leave  it  behind. 

.  ^    ^f^ST  €•  J.    It  is  necessary  to  take  a  short  review  of 
^e  fiicts  in  this  case.    The  Plaintiff  took  places  by  the 
^Defendant's  coach  for  the  conveyance  of  himself  and 
^mlly  from  Bath  to  Exeter.     Upon  getting  into  the 
^ch  at  Bath^  the  Pluntiff  had  with  him  a  travelling 
1^1^  of  such  a  size  that  the  proprietor  of  the  coach 
,|lii|st  have  supposed  it  contained  property  of  greater 
,  yalue  than  five  pounds.    At  Bath  the  Plaintiff  saw  the 
trunk  properly  deposited  in  the  boot  of  the  coach.    At 
^Taunton  the  coach  was  changed  for  the  convenience  of 
^  thp  proprietor,  when  the  Plaintiff  expressed  his  anxiety 
.  a^Ut  the' safety  of  his  trunk,  and  was  assured  by  the 
.  coacbmaa  that  it  had  been  safely  stowed  on  the  top  bf 
.the  coach,  the  second  vehicle  having  been  so  constructed 
«jj^y  t]|pe  Defendant  as  to  be  deficient  in  that  accommo- 
dation in  the  boot  which  the  first  afforded.'  And  here  it 
,1^  material  to  observe,  that  upon  the  trial  of  the  cau^, 
die  coachman  was  not  called ;  if  called,  he  could  have 
informed  the  jury  whether  the  trunk  had  been  properly 
placed  on  the  top  of  the  coach  or  not     From  Bath  to 
Taunton  there  was  a  person  on  the  outside  of  the  coach, 
but  none  from  Taunton  to  Exeter.     On  arriving  at  his 
{.destination  the  Plaintiff  missed  his  trunk,  and  about 
two  days  afterwards  it  was  found  a  mile  out  of  the  road, 
near  Tamim*    It  could  only  have  coara  t^ith^  in  one 
4^.tiirQ  ways;  either  by  having  been  left  behind  by  the 

coach- 
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IWI»  .eoaeliiMn»  or  bf  kavrng  been  isMCuraly  fastened  onih^ 
fgMeh.  If  4t  was  not  plaoad  on  ithe  coach,  tbe  ue^ 
gmce  of  the  Dd*endBQt,  or  of  hia  ageote,  muot  luare 
ixfsn  of  the  jnost 'scandalous  description ;  if  it  was  j^aoed 
janthe  coachf  the  eoaahman  ought  to  have  been  calkd 
AoahiBvin  What  ttiaaner  U  was  secured.  It  osDtainljr 
appears  ihat  a  notice  was  fixed  up  in  the  Defendanf a 
o£Soe  liniiting  his  Tesponsibility  to  five  pounds,  esc^t 
where  a  parcel  was  disolosed  to  be  of  ^eater  value,  and 
paid  for  accordingly  $  'but  it  does  not  appear  that  tine 
'Plaindff  was  apprised  of  the  notice,  and  it  by  no  means 
fellowa  that  he  saw  it  because  he  was  in  the  Defendsnt's 
4riHke«  '  If  coadi  profmetors  wish  honestly  to  limit  (their 
««qpoDaib3ity,  they  ought  to  announce  their  t«rms  -lo 
«rery  individual  who  applies  at  Htm  office,  and,  at  the 
4Mnie  time,  to  place  in  his  hands  .a  printed  paper,  spedr 
^ing  the  precise  extent  of  their  engagement.  Jf  tbe|r 
omit.to  do  this,  they  attract  customers  under  tbe  coofi- 
'dtfiee  inspired  by  tbe  extensive  liability  which  the  coot- 
«ion.law  imposes  on  carrieis,  and  then  endeavour  lo 
tfllnde  that  liability  by  some  limitatioi>  which  .they  .bane 
not  be^  at  the  pains  to.  make  known  to  the  individual 
.who  haa  ti^usted  them.  The  merely  putting. up  a  boanl 
•iathdr  office  ought  not  to  satisfy  a  jury  that  .theg^  bane 
been  at  the  pains  to  make  a  customer  undemtand  befon- 
iumd  the  limitation  under  which,  after  a  loss^  <they  iseek 
to  elude  th^  general  responsibility.  In  the  presMt 
case,  the  learned  Judge  who  presided  at  tbe  trial  a;epoits, 
that  it  does  not  Bppear  th^  the  JDe&ndant's  notice  caooie 
to  tbe  knowledge  of  (he  Plaintiffi  Ifao^  he  is  entitled 
to  recover,  wheth^  tbe  DefeodaAts  have  been  guilty  xif  . 
Mgligenceor  not;  for  by  the  common  law  of  the  realm 
:a:  carrier  is  an  insurer ;  a  responsibility  ori^nally  rei^ 
.^deeed  necessary  by  the  habits  which  carriers  had  in .  old 
,'ADeaofleaguin|;  with  thieves;  and  though  coach  propno* 
ttars;of  fehepreaentdayjaeeaMspectabkand^i^yait  elaae, 

mai^y 
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many  of  the  persons  employed  by  diem  resemble  those  KIT. 
mbom  the  oommon  law  meant  to  guard  against  I  wish, 
-Aetdbrey  that  these  notices  had  nefer  been  holden  tHf- 
Adent  to  limit  the  carrier's  responsibility.  It  is  too  bte, 
however,  now  to  hold  that  they  are  widiont  eflbct  wbeae 
the  cttstomer  is  distinctly  informed  of  their  eadsteace. 
Bat  though  the  Judges  have  holden  that  they  will,  in 
such  a  case,  exempt  the  carrier  from  his  oomBion  law 
responsibility  as  an  insurer,  it  has  never  been  decided 
^mt  they  will  excuse  him  from  the  oonseqaenoes  of  gross 
negligence.  If  the  jury  find  that  there  was  gross  negli- 
gence^ and  they  could  not  find  otherwise  under  the  cir-* 
cnmstances  of  this  case^  the  trunk  having  been  lost  at 
wud^doy)  it  is  immaterial  whether  the  carrier  has  been 
>s^priied  of  the  vaiue  erf*  the  article  or  not.  He  must 
hoive  Doppoaed  inthe  present  instanoe^  firora  the  •sise  of 
jdw  trttttk  and  the  condition  of  the  passenger,  that  it  was 
^Mith  more  than  Ave  paonds;  and  whereis  the  line  to 
be  drawn  if  passeaigers  are  alwsiys  to  disdose  the  exact 
wafaie  of  their  luggage  ?  It  would  be  dangerous  to  ex- 
tend to  cases  of  gross  negligence  the  doctrine  of  modem 
law,  that  a  carrier  is  not  liable  as  an  insurer  where  he 
has  given  notice  to  limit  his  responsibility*  Under  such 
an  extension  of  the  principle,  a  sea  insurer,  who  subscribed 
an  insurance  fi>r  100^  on  an  article  worth  1000/.,  might 
daam  to  be  discharged  from  his  contract,  on  the  ground 
that  he  was  never  apprized  of  the  value  of  the  thing 
iaamed;  and  I  must  continue^  therefore,  to  retain  the 
wpinioa  I  expressed  in  Batson  v.  DanmMm  till  the  twelw 
<iedges  decide  I  am  wi«Bg.  That  caae^  howeier,  was 
fueh  (the  parcel  sent  consisting  of  bank  notes,  and  llie 
banker  having  received  notice  of  the  fimitation  of  the 
oarrier's  responsibility),  that  it  might  be  thought  apar- 
tionlar  -i&closiire  of  the  value  of  the  artiek  oi^;hl^ 
under  all  die  circumstances,  to  have  been  made,  and  i% 
i  horn  Aa  presfiiiri  in  which  the 
PlaintiTs 


Plfuntiff's  trunk  oontainod  JV>^  mote  iiwK^,fiffrfgif\ia 
his  ^canditkm  nugfat  be  ^pectod  to  fsarrjr  i)^4)^( 
MarA  V.  Home  has  no  bearing  npQn  |hf|  jpr)|fiqp^\|a||f|^ , 
becauaa  the  owner  of  the  gqo4s  h^d  notice.  4[|f,ljtifti 
limitatUm  of  the  carrier's  contract^and  the«apiiqinsiai|^) 
not  chargeable  with  gross  negligence*  T^m^  ^-Mlr 
ground^  therefore,  for  granting  a  new  trial  in  the  imr/ 
sent  case^  and  the  rale  must  be  discb^godt*    <, :  i     .i    . 

BuBRouGH  X,'  as  having  presided  at  the  trialy  /dtm 
cUned  giving  any  further  opinion.  ». , . 

.  .'.•  ..rr  ,oj 
Gaselee  J.  (a),  commenting  upon  the  &tt^v£  ifaeiaiie^; 
said,  that  though  no  positive  act  of  grpss.  ni^gfmrjf^ 
had  been  proved,  enough  had  been  proved  to  »)^ilhe| 
juiy  to  infer  that  the  loss  could  not  have.hsppepeiii. 
without  gross  negligence  on  the  part  of  the  PfifrnriantV 
servants ;  the  case,  there&re^  had,  ia  his.opiiu0^,besi|i 
prc^erly  left  to  the  jury,  and  the  rule  must  be.  ..t  ..i«»ci.j 

DiflduwMdit 

(a)  Pari  J.  wa«  abtenty  being  III. 


Maj  s6.  Took  v.  Tuck. 

Where  De-      TN  an  action  on  a  bond,  conditioned  for  the  paymmi^ 

loidant  enter-        of  money,  a  verdict  had  been  given  fpr  the  Defenda^ti^ 

sd  mto  s  com* 

poudon  to  pay  ^^  thefpUowing  plea;  the  jury  finding  that  the  di^cufft- 

hk  creditors     stances  therein  stated  were  true : 

«/.  8i/.  in  the 

ponndf  upon  condition  of  being  ;^eased,  and  nearlf  two  yesn  lAerwardt  gave  eiie  ^ 

of  them,  who  had  agreed  to  sign  the  compontion  deed,  a  bond  for  the  rendi^e  of  ^hsr 

debt,  without  the  knowledge  of  the  other  creditors ;  she  not  haviqg  received  the 

amoant  of  her  composition,  but  divers  of  the  other  credited  faatbg  ^gned  the'As^' ' 

sad  ncemd  their  coavMition;  HM  that  an  actioa  ought  be  lasuioedon/thitipWU 

That 


iH  T&^  tioiM  YiiAit  o*  6*^;  rv.  ri8r 

^^nUHMrdre  the  malciAg  of  the '  supposfed  writing  6b>     Jj^y  # 
UiJH^ihyd  eonatioii,  (to  ^i)  on  the  ^ith'  day  of  IZJltf'    ^TJ^iTS 
iMD  Ml^,''ihe  Defaidtfbt  was  mdebted  to  Mary  Jtder  ^V    n 

tt^^c^ftaltf  Wf^'tem  dTtiioneyj  (ti  wit)  the  sum  of  81 W;," '      ^^^ 
l^iHlfMr  t/Hh'  eertttin'  Interest  due  toi  the  said  jMh  juTer 
WS^^Hni'tillidBlBaio  divers  other  persbnsin  dirers  bther 
farfjitt  Mkh^^ofttbnby!  knd  th^  Baid  Defendant  haVing 
befi»re  that  thne  become  embarrassed  in  hts'cii^utii-' 
ttanoes,  and  unable  to  pay  the  said  Jf«Jufer  and  his  said 
odtW  ^f^tbtnf  thei^  j(i^  debtd  aforesaid;  id  cohsider-'    ( 
ation  thereof,  and  that  eertain  friends  and  relations  of ' 
the  Deftnddanf  8  had  agreed  to  assist  him,  the  Defendant, 
hMSnbdflt  Bkl  paying  a  certain  composition  upon  his 
iHdniltoiy  it'hM  b«en  agreed  by  knd  bcftween  the  said 
BrilfeiMiMt'Mnd  th^'sMkid  M.Mer^  and  th^  other*  cre- 
dllMfHlMPA^M}dl9«fetldtotTespecdTely,  that  the  said' 
Jl£Mk^%ld  tiii  said  bdite^  tredttors  would  accept  and 
rMSHfari^ohipo^Mott;  Aen  and  t^re  specified  and  agreed* ' 
upon,  to  wtt|'  6#:  8i.  in  the  pound  upon  the  amount  of' 
llfcilfMrffirtftil  debts,  and  would  thereupon  release  and 
discharge  the  said  Defendant  from  all  claims  and  demands 
in  respect  thereof;  and  that  afterwards,  (to  wit)  on,  &c.  (to 
wit)  at,  &€.  divers  of  the  creditors  of  the  said  Defendant 
confiding  in  the  said  80c;^eaent».did  receive  of  and  from 
the  said  Defendant  the  said  composition  upon  their  re- 
spective debts;  and  did  thereupon  in  pursuance  of  the 
said  agreemrat  by  a  certain  indenture,  sealed  with  their 
teqiective  seals,  and  bearing  date  a  certain  day  and  year 
tlMii4iieift(6iled,  aiiqttit,  release,  and  for  ever  discharge} 
tlMfeit*B4lhiddnt  of  akid  from  their  several  respective 
MlUm^  ^liutn^'upon  fahii  the  said  Defendant  in  respect ' 
thereof;  whei*eof  the  said  M.  Jukr  then  and  there  had  ' 
n«tv:«*.vTbiA  afterwards,  on  the  lltb  OcUb^  IdM, 
(t»%tl)'«it,  Ac  the  said  supposed -writing  obligatory  was  •         , 

o|ti^aed  by  the.said  Plaintiff  in  trust  from  the  said  De- . , 

4bLi4»^'.  .' Q  fendanl--      '  ^>- ' 

nuP" 
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181Rr*       febdant  by  fmiid  and  covin,  tbaC  Is  to  mijs  dut  Ae  said 

T«w  '     Plaintiff  at  th^  request  of  the  said  Maty  Men  obCaiMcU 

9^         acctpted,  and  FaoeiTad  the  same  of  tbe  said  Dofaodapi 

Tucr.       in  trast,  to  seam  to  the  said  PUbtiff  the  rmdtt^of  tbd 

said  debt  and  iaterest  theraaa  then  due  Ipgr  Ihe  aaid 

Pefendant  to  the  said  MaiyJMien  deducting  ^.  WioMut 

of  the  said  conpositioii  upon  Ae  amounl  ih^eaG  ^or* 

r^ptly,  uolawfiiUy,  and  vitbout  the  kttovlqge  ov  oonwufe 

l»d  in  fvajud  of  the  other  oredilors  of  tfaesnidl>ftftndant 

as  aforesaid)  and  not  ^herwiae  bow«MYer» 

CVesr  8ei}U  obtMped  a  rulenm  tp  ents*  qp  judgaiaHl 
mm  abfUinU  veredicto^  on  the  ground  that  the  jaiy  had 
not  found  fraud,  but  only  the  eiscumstenees  sMed  in 
the  plea;  apd  thaC  thosc^  curoHiastaqfea  diaclewd.  n# 
fmud  or  eoUusioi^  the  bend  having.  bs«i  gi^eo^/eeliin^ 
tarfly  several  oaoeths  after  the  Dsfendattt  had  entend 
Into  the  eoaapeeition  wiib  hia  crcditeia* 

WiUe  SerjjL  whot  diewed  eauae^. n^fsd  that  after^eenr 
senting  to  aeoept  the  compoailioa.  vfiaeh.  the  other  eifef 
ditora  had  ^gieed  to  Deceive  in  discharge  of  their  dehts» 
Maty  Mkr  was  guilty  of  a  fraud  on  them  in  revntibg 
any  sesurity  for  the  residue;  and  he  oiled  JMltr  ¥. 
JBiodet{a\  and  s»  parte  Sadler  (i),  tOt  aheis  that  a  ore- 
ditor  who  i^grees  to  a  coiB|Hisition.  with  his  debteiv  ia 
not  permitted  to  sue  for  the  wfaok  of  UsdenMidk  The 
plea  was  firaned  acc^ordtng  to  the  principle  laid  down  in 
Hall  V.  MaBiaguen{c)  If  the  bond  wnre  part  of  a  oon^ 
trivanias  to  enable  Masy  Jakr  to  xeeeive  mere  then  the 
other  cpsditocs,  it  oonld  not  be  supported. 

BE8T 
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6wr  &  J>  The  plea  amounts  to.  thb,  and  n«|  more>  1687- 
XbAt  thf  Defendant,  being  unable  to  pay  hit  credkor« 
in  ffJAf  tbeys  w  the  24lb  December  1818|  bad^eed  lo 
lafca  €f f  ^  in  the  pound,  Md  to  releaae  him  from  the 
fngriMQt  of  the  remawule?  of  their  debCe:  thai  iHwfy 
iMn  ibt  vIkhr  the  ]nakiti(9b  are  trnsteea»  waa  a  party 
to  thia  agmemenftp  wcA  lbat».  in  puiauanoa  of  thia  i^ee- 
wmoX^  imn  of  the  Defiwdant^s  creditors  diA  receive  a 
iiwuiueilinn  of  so  much  in  the  pound,  aiid  did  by  deed 
fdeiae  the  Defendant  from  all  olain  to  the  remaindei 
of  Aeir  reapedive  debta:  ihat  Maty  JksUr  had  notice 
of  tbiat  thai  MMdiy  ttwe  yeava  after  this  ag^naement,, 
aittaely^  on  the  Utb  Oekber  18S0,  the  bond  on  which 
the  aelion  waa  brought*  waa  obtain^  from  the  Dfr* 
fendaat  in  fraud  of  the  other  oreditors.  The  plea  {ure* 
dndea  the  Defendant  ftom  going  into  geneial  evidence 
ef  feand,  for  it  states  in  what  the  fraud  and  covin 
CQDaists,  namely,  the  Plaintiff's,  at  Mary  </tifer^s  request, 
tshing  thb  bond  for  the  residue  of  her  debt,  after  al«> 
lowii^  for  the  amount  of  Ae  composition,  without  the 
laioipledg^  and  consent,  and  in  feaud  of  the  other 
oreditors. 

In  wiH  be  observed,  that  it  is  not  stated  that  Matjf 
Mer  was  ever  paid  her  compositioOf  or  that  all  the  cm- 
ditoia  were  paid  their  composition,  and  that  all  of  them 
vslcased.  The  language  of  the  plea  is,  that  divers  of  the 
creditors  took  the  Goaqsosition  and  released*  Proof  that 
two  out  of  an  hnodred  cseditors  had  been  paid  tiieir 
•CDBpoaition,  and  had  released  the  Defendltfit,  woal4 
atippoct  tUa  allegstion.  The  boaid  was  not  givon  till 
nearly  tma  years  after  the  agreement  for  the  composition. 
Use  plea  does  not  state  that  the  bond  was  thought  o^ 
mock  less  agreed  fov  before  or  at  the  time  of  the  coo»- 


If  Manf  Jukr  was  not  paid  her  composition,  a^d  only 
some  <^the  body  of  crecKtors  got  their  composition  and 

Q  2  released. 
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1^7*  released,  it  could  not  be  contended  that  her  debt  was 
discharged  by  an  agreement  not  performed  by  those 
who  contracted  with  her :  in  such  a  case  there  would  b^ 
no  consideration  for  her  giving  up  what  was  origini^ly 
due  to  her.  If  she  was  paid  her  composition,  and  alt 
the  other  creditors  were  paid  their  compositions,  then/ 
according  to  the  cases  of  Butler  v.  Rhodes  and  Brady  vJ 
Shiel{a)j  the  Defendant  was  relieved  from  the  remainder 
of  his  debts,  and  was  become  as  to  all  his  creditors  a 
free  man.  He  could  not  hav^  been  sued  upon  the  original 
contracts,  but  if  he  chose  voluntarily  to  give  a  bbnd, 
even  at  the  pressing  solicitation  of  Mary  Julerj  there  is 
no  principle,  no  authority  to  protect  Kim  against  a  suit 
on  a  bond  so  given.  The  giving  a  bond  under  such 
circumstances  is  no  fraud  on  the  other  creditors.  If 
the  Defendant  became  rich,  and  Maty  Juler  poor,  its 
might  be  the  case  in  the  course  of  two  years,  what  is 
there  in  law  or  morality  to  prevent  him  from  paying 
her  what  she  had  lost  by  him ;  or,  if  he  had  not  tk6 
money  immediately  at  hand,  giving  her  a  security  to 
pay  it  at  a  more  convenient  time.  A  bond  given  under 
such  circumstances  is  a  voluntary  bond,  and  binding 
on  the  obligor,  upon  the  same  principle  that  a  bond 
given  by  a  bankrupt  after  he  has  fairiy  obtained  hfa 
certificate,  is  binding  on  such  bankrupt:  as  it  wasrnot 
given  or  agreed  to  be  given  at  the  time  of  the  totn- 
position,  it  is  no  fraud  on  the  other  creditors.'     *  '  ^ 

Mary  Juler  accepted  the  composition  upon  the  sMie 
terms  as  the  other  creditors;  she  had  then  no  teioon  to 
expect  that  she  should  be  paid  any  more  than  her  com- 
position. It  is  the  pretending  to  accept  the  same  terms 
as  the  other  creditors,  and  so  encouraging  them  to  come 
into  the  arrangement,  when  the  party  so  pretendinjg  has 
at  the  time  secured  to  himself  some  advantage,  of  which 

{a)  iQm^.z46. 

the 


Absolute. 


(a)  %T.R.y63. 
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the  others  are  not  to  partake,  which  constitutes  the  fraud       1827. 
on  the  other  creditors.     There  is  no  deceit  of  this  sort 
iq  the  present  case. 

In  Cockskot  V.  Bennet  (a),  the  note  on  which  the 
action  was  brought^  was  given  before  the  deed  of  com- 
^  position  was  signed  by  the  Plaintiff,  and  for  the  express 
purpose  of  inducing  him  to  sign  the  deed.  In  Butler 
V.  Rhodes^  and  Brady  v.  Shielj  no  new  promise  was 
made.  The  parties  rested  their  claims  on  the  original 
liability  of  the  Defendants,  which  was  discharged  by  the 
composition.  In  Ex  parte  Sadler,  the  notes  on  which 
the  petitioners  desired  to^  prove  a  debt,  were  obtained 
1^  them  before  they  would  execute  the  deed  of  com- 
position* The  Lord  Chancellor  puts  the  fraud  on  the 
9ther  creditors  on  the  same  principle  that  I  have  laid 
dpwn  in  tbia  case;  his  Lorship  says,  ^^  If  it  is  com- 
petent to  six  out  of  seven  creditors  to  obtain  other 
sepurities  for  the  same  amount,  the  seventh  is  imposed 
ujpon,  as  instead  of  having  the  evidence  of  the  other  six, 
that  the  act  which  he  is  about  to  do  is  reasonable,  proved 
by  the  same  act  on  their  part,  he  is  circumvented  by 
their  obtaining  from  their  debtor  an  advantage  which 
they  will  not  give  him  as  against  themselves."  In 
page  58.  he  says,  ^'  this  advantage  is  obtained  at  the 
same  instant  when  they  are  desiring  the  other  creditors 
tp  take  the  security  of  the  debtor  alone." 

The  rule  for  entering  a  judgment  for  the  Plaintiff, 
notwithstanding  the  verdict  found  for  the  Defendant  on 
this  plea,  must  be 


Qs 
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iiaj  li.  CoRMACK  V.  Baik,  a  Prisoner. 

iDfolvent  s       'pHE   Defendtmt  not  being  aMe  to  find  tlie  Pkltt^ 
^^*=^»^*  tJETfr  place  of  abode  caused  PlaintHPs  attorney  tb 

be  served  with  notice  of  his  intention  to  be  brought 
np  Sn  this  coart,  to  be  discharged  under  the  act  for  the 
reh*ef  of  hisotvent  debtors.  The  PlafaitiPs  attoittey  «l 
the  same  time  refused  to  disdose  the  PlainlflPs  rest* 
d^ce. 

These  facts  havmg  been  stated  in  the  Drfendantf* 
agent's  affidavit  of  service  of  the  above  notice,  ^kh 
affidavit  was  filed  two  days  previously  to  the  insolvent^ 
being  brought  up,  and  die  Flamtiff's  attorney  having 
deposed  nothing  in  the  way  of  answer, 

The  Court  reifased  to  pertnit  him,  in  lien  df  dft 
naintilF,  to  give  the  usual  undertakSng  fer  allowing  ttM 
insolvent  his  sixpences,  and  the  insolvent  was  dlii*> 
barged,  {a) 

{a)  A  Bote  for  die  payment  tlve  for  not  stating  tlie  day  of 
of  the  sixpences  was  prepared  by  the  week  on  which  they  wtmld 
nie  attorney^  oat  ^n^  held  otmo*    ee  j^aid* 


JM^  98.  Browne  v.  Powelih 

IVhere cattle    X>EPLEVIN  for  sheep.      Avowry:    sheep  damage 
^^■'"in^i  ^  feasant  in  avowasit's  c!o«& 

wm  in  a  pri«       ^'^  ^°  ^^^  among  others,  tender  of  amends  before, 
yate  ponnd,      impounding^  and  issue  thereon, 
and  the  dis- 
trainor admitted  they  were  about  to  be  forwarded  to  a  pubfic  ponnd :  Held,  that  a 
tender  of  amends  aude  while  they  were  in  the  private  pound  was  not  too  late. 

At 
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tok 


Ac  tb«  trial  before  Bosanquei  Seijt^  lost  Hifefifrd 
ftBdin*,  the  evidence  as  to  the  tetideriras  us  foUowi*  The 
•heep  htt^oig  beeft  dietirain^  by  &e  avowrant,  and  baying 
bMft  plaoed  ki  an  Mtboute  at  DUnt/th  aboat  200  yafda 
from  the  place  whei^  they  were  taken,  the  Plaintiff*^ 
son  applied  to  the  avowant's  wife  for  the  sheep ;  no  one 
else  beii^  <m  the  premises.  The  PlaintUTs  ton  had  done 
brisjoeas  b^bre  with  the  avowant's  wifii  on  the  subject  of 
iMjpOBtidi&g  the  same  sheep^  and  sbe  had  been  to  tho 
arowaot's  honst  when  tb«  atowant  had  distrained  Plains 
fU^B  atdck.  Upon  being  «sked  what  amends  she  re^ 
qairedi  she  said  ^S&.  if  they  did  not  impound  the  she^i 
Md  tBB*  if  they  took  tbem  to  tb»  puWe  pound  at  Leo^ 


184t. 


The  PlaitMiff's  son  then  made  a  tender,  whkh  Wa* 
«fbiid  as  insuficient 

On  the  part  of  the  avowant  it  wai  oontandad,  that  tlf6 
tdking  the  sheep  to  tbe  omliottse  was  aA  impoondingi 
Slid  that  the  tender  oatne  too  late«  BiH  die  teamed 
9mj/u  being  of  a  contrary  dpimon,  a  verdiet  was  found 
for  the  Pluntif^  on  the  issue  of  tender,  and  the  jury 
wen  dbdwrgMt  on  tbe  odier  issues* 


WUde  Saijt.  moved  for  a  nrio  nM  to  Sttt  asiide  fb^ 
vedSct;  whiob,  ha?kig  been  granted, 

The  Conrt,  wkbout  hearing  die  other  ftide»  noWcalM 
on  hsBi  to  support)  when  he  argtied, 

Firtfl,  that  the  tender  came  too  latb^  the  sh^  brfng 
abeady  impocmded ;  and  ke^oked  GbML  Dig*  tXsifm  (D)y 
Ck  Lit.  47  i.  Fitik  N.  B.  lOd,  10  shew  thai  any  j^ku^crf 
swiuunentinight  bo  eitfploy^d  as  a  pound  at  dio  opdoti 
ef  the  dlstraniOT,  even  on  tho  spot  whem  the  caidd  W6i« 


Next  he  contended,  that  there  was  no  sufficient  proof 
that  the  wife  wbs  the  authorized  agent  of  her  husband ; 

Q  4  that 


that  at  ;the  utinpst  9be  codLd,  uoder  the  ciraunataacM.  of 
the  case»  ool;  be  considered  as  a  servant,  and  ihatta 
^e^der  of  amends  to.  a  servant  or  biuliff  was  inauffi^enk 
^nch  a  person,  not  being  ^le  to  jodge  of  the  amoiwt 
of,  damages.    Pilkmg^m's  caae.  {a} 

ii 

Best  C,  J.  Two  objections  have  been  made  to  the 
verdict  in  this  case ;  that  the  tender  which  has  been 
proved  was  not  made  to  the  proper  person,  and  not.titt 
after  the  sheep  were  impounded*  The  first  objection  is. 
answered  by  the  evidence,  which  shews  clearly  that  this 
woman  was  the  agent  of  her  husband,  and  had  acted  for 
him  upon  similar  occasions  before,  when  her  authority  was 
acknowledged ;  she  retained  the  authority  therefore  till 
it  was  countermanded.  I  agree  to  .the  posttion  inPf^ 
kingtarCs  case,  that  the  servant  distraining  i&  not  aLwajs 
the  person  to  whom  tender,  of  amends  can  be:  made*;  lor 
I  may  authorize  a  person  to  distrain  whom.IcouUinot 
trust  to  re^ceive  the  amends.  But  thc^re  is Ju.tbis  case, 
abundant  evideufDe  to  shew  that  the  wife  w»tt. authorized 
to  receive.  .'(.,;«.. 

The  next  question  is,  whether  the  cattle  wereikgviUy 
impounded  before  the  tender  of  amends  was  made^ 
Upon' this  part  of  the  case,  the  wife's  declarations  which 
accompany  the  act  she  .was  authorized  to.do,.niay{)ro* 
pe^ly  be. taHen  into  account;  and  if  so^  the  caltle,.at.the 
time  of  the  tender,  were  clear^.  destined.  f9r. the  |^iaiiqd< 
at  JJeominster. ,  Even  if  tlib  had  beea.^thervisek  it  is  h^ 
no  .mean9  clsar  that  the  confinement  in  whi(^,the  sheep. 
W^re  at  first  placed  would  baie  been  a  auiScient,poud 
tQ  mfJce  a  tender  of  amiieiids  too  late.  It  is  not.  nrwiji 
aary  now  tp  decide  that  point,  but.  it  aeema.  that  tbe^ 
pound  of  the  lord  <^  the  manor  is  the  only  pound,  for 

sttcb 
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mSi  "A'pxtpose;  ff  ft  wei^  ctherWbe,  the  distrainor,  by 
impounditig  bn  the  spot  where  he  takes  the  cattle,  or 
ii^ry  nebeti  might  exclude  the  possibility  of  any  tender  of 
amends  being  made.  The  pound,  therefore,  which  wiU 
exclude  such  a  tender,  must  be  a  pound  in  which  the 
cattle  are  no.  longer  in  the  custody  of  the  party ;  and  I 
am  confirmed  in  this  by  the  language  in  PiUcingtorfs 
case,  where  it  was  resolved  by  thennrhole  Court,  that  a 
tender  is  too  late  after  the  cattle  are  in  the  custody  of  the 
law.  But  in  the  present  case  the  agent  of  the  distrainor 
admits  that  the  cattle  were  destined  for  another  pound ; 
and,  therefore^  the  rule  to  set  aside  the  verdict  must  be 
discharged. 


Saowiii 

V. 


BmtRoUGH*  J.  There  is  ample  evidence  to  shew  that 
AelMfe  was"  tiie  agent  of  the  husband;  and  with  re- 
spieat'  to  the  pound,  a  public  pound  differs  in  many 
ipqipeata  fibiB  a  private  one.  In  the  private  ponnd  the 
dvtraihorls  bound  to  find  fodder  for  the  cattle  distrained, 
fal^die^pabilc,  not;  a  tender,  therefore,  may  well  be 
excluded  in  one  case  and  not  excluded  in  the  other.  If 
tlMKwifeiwed'  i^ent'  to  her  husband,  the  tender  in  this 
oM^as  iHedid. 


"  Oi(0£LBfi  J.  The'  evidence  as  to  the  agency  of  the 
wife'49  not  contnMlicted  on  the  other  side;  and  it  also 
itppctttfr^  that  the  ultimate  destination  of  the  sheep  was 
tfie^pdand  at  Leominster.  It  seems  consonant  with  good 
Wmlk^  that  with  reference  to  the  time  of  a  tender,  a  dts-^ 
liMtiitoi 'should  he  made  between  the  custody  of  the' 
]^i^*atid'the  cnstddy  of  the  law.  If  the  custody  of  the 
flirty  #ere  sufficient  to  exclude  a  tender,  no  tender  could 
mei  be  made;  but,  according  to  the  old  roaxiioa,  a  rea^ 
sonable  time  for  making  the  tender  ought  always  to  be 
allowed.  However,  it  is  not  necessary  to  decide  the 
^^t  upon  the  present  occasion,  because  according  to' 

the 
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the  •vUbncc^  the  sheep  were  dearljf  0n  their  wi^  Co  aa 
ulterior  desliDatiOQ* 

Rule  diflobarged.  (a) 

(a)  Fori  J.  mi  abitiit. 


Miy  a8.  Newton  t;.  Cowie  and  Another* 

In  order  to       HHHIS  was  an  action  on  the  case,  for  th«  aU^^ 

^T"iiS-  piwwy  of  nine  engravings  pubUshed  at  different 

ing  printti  the  periods  JD  a  monthly  puUication  ijf  the  Haintiff '%  cafled 

proprietor's      cc  j^  London  Joiuiud  of  Arte  and  Scieaoes ;"  ttttht  <£ 

nawii>  and  the 

dateofpiib-     which  cBgrafiiigs  puiported  to  be  representations  of 

licadoamiMt    pgbent  iaveotioiiSi   and   one  of  a   boomodve  steam 

S^F^J  carriage^  not  the  subject  of  a  patent. 

purtuam  to  At  the  trial  at  GuUdkMf  at  the  «d|ourtied  siting^ 

8  G.%.  c.  1$^  g|^  HOary  term,  befiM^  Gaselee  J^  the  Plahitiff  «od>» 
hut  it  ia  not  .7  »  •»  — - 

gecenarythat  AimkI  his  case  tt>  four  coiy  of  the  eogmvingst  vi& 
thed^gnatkm  <«  Murray's  Locomotive  Steam  Engine,"  (first  eotmt  $y 
2;^|2tr  "  Yar^ley's  Glue  Apparatus,"  (second;)  «  Goodman's 
added  to  the  improved  Loom,"  (seventh ;}  and  ^  Wrighf  s  Wasbhig 
and  Blenching  Appamtus^"  (ninth :}  and  it  was  obgeoli^ 
by  DefeBriant'rS  oonnsel  that  the  Plaintiff  eotdd  not  ««• 
oover,  inasmuch  as  he  had  Hot  complied  with  theeooM 
ditions  of  the  acts  of  parliament,  by  engnvting  the  dalo 
of  the  publicatioa  with  the  name  of  tfie  proprieleir  on 
eaeh  of  the  prints ;  for»  with  respeei  to  Yahllq^s  glue 
iqfipamtuB  «nd  Gooimariu  loom,  there  wa0  not  any  date* 
on  either  of  the  prints,  but  only  N^f»i&n  dek  ol  one 
0()rner,«ndjBaSlMMii^  at  th^  other:  the  Other  twd  had, 
in  like  nissiner,  the  Plaintiff's  name  in  one  corner  as  the 
delineator,  and  the  name  of  Gladwin  as  engraver  in  the 

other 
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cHWcotner^  «nd  also  the  daia^  bat  no  desigofttiou  of       ia87» 
Neukm  as  proprielcMr*    It  was  abo  ol^sctad  by  Defend-*     '^':  ^ 
ant^s  couDselt  that  with  teferenoe  to  the  prints  of  the  ^ 

three  patent  drawings,  (wbichi  it  appeared,  had  been  eiw  CSowMt 
graved  by  the  Plaamiff 's  apprentice  on  a  reduced  scale^) 
the  Pkimiff  conld  not  haiFe  any  copyright  in  them,  it 
being  proved  in  evidence  that  they  were  Bierely  cojMes 
of  the  anroUed  drawings  at  the  patent  office  on  a  re- 
duced scale* 

The  learned  Judge  directed  the  jury  to  find  for  the 
Plaintii^  liberty  being  reserved  Sot  the  Defendants  to 
move  to  set  Hside  the  verdict  and  enter  a  nonsuit ;  and 
th^  aocordiBg^y  found  a  verdict  for  the  Pkintiff  on  the 
^rsti  second,  seventh,  and  ninth  counts  of  the  declsr* 
t$ioa,  and  for  the  Defendants  on  the  others. 

By  the  8  0. 2»  c.  IS.  **  Every  person  who  shall  in- 
vent and  design,  engrave,  etch,  or  work  in  mezzotinia^ 
or  ehiaro  oscuro^  or  from  his  own  works  and  invention 
Aail  cause  to  be  desifndd  and  engravedt  etched  or 
m^AeA  in  mesMUnto  or  ehiaro  oscurOf  any  historical 
Qg  other  print  or  prists  shall  have  the  sole  right  and 
libtfty  of  printing  and  reprinting  the  same  for  the  term 
of  foprteen  years,  to  Dompoence  from  the  ds|y  of  the 
first  p»blistring  thereof;  which  shall  be  truly  engraved 
with  lbs  name  «f  the  proprietor  oa  each  pla^  and 
printed  OB -evety  snch  print  or  prints*" 

The  statute  then  pvescribba  certain  pemdUes  egauist 
piipu  who.ehall  copy  any  sueh  prints,  and  lirails  the 
period  loE  bringing  actions  to  three  monlhs» 

Tke  7<?.8.  aSa.  aSends  die  pnoristons  of  die  former 
not  to  ^*  oiy  prist  <Mr  prints  of  any  portrait}  conversatieci^ 
landscape^ or arohftectax% map,  chart,  or  plan^orany 
caher  frint  or  prints  wfaatsoeree,"  giving  also  a  eopyv- 
rigbt  for  tarenty^eight  years  instead  of  foorteen,  and  ex- 
tending the  time  for  the  commencement  of  actions  to  six 
months. 

By 
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1887.  By  the  stetute  of  17  G.  3.  c.  57.  it  is  enactedi  that  if^ 

any  persons  shall,  within  the  times  limiled  by  the 
aforesaid  acts  or  either  of  them,  '<  engrave^  etcK^,  or , 
work,  or  cause  or  procure  to  be  engraved^  etohed,  or 
worked  in  mesxottnto^  or  ckiaro  oscura  or  otherwise, 
or  in  any  other  manner  copy  in  the  whole  or  in  part,  by 
varying,  adding  to,  or  diminishing  from  the  main  design* 
any  copy  or  copies  of  any  historical  print  or  prints,  or 
any  print  or  prints  of  any  portrait,  conversation,  kmd* 
scape,  or  architecture,  map,  chart,  or  plan,  or  any  other 
print  or  prints  whatsoever,  which  hath  or  have  been,  or 
shall  be,  engraved,  etched,  drawn,  or  desi|riied  in  any 
part  of  Gf-eat  Britain^  without  the  express  consent  of 
the  proprietor  or  proprietors  thereof;''  the  proprietor 
shall,  by  a  special  action  on  the  case,  recover  damages 
against  the  person  so  offending  with  double  costs  of 
suit 

Wilde  Serjt.,  upon  the  objections  urged  at  the  trials 
moved  for  a  rule  to  set  the  verdict  aside*  The  statuties 
having  given  a  monoply,  it  is  essential  to  the  tide  of  the 
party  who  claims  the  monoply,  that  he  comply  with  all 
the  conditions  attached  to  it  For  the  protection  of  the . 
public,  it  is  most  material  that  the  day  of  publicadon  of 
the  print  should  appear,  otherwise  it  is  impossible  for  a 
rival  publisher  to  know  whether  he  offends  or  not  lo 
Sayet'  v.  Dicey  (a)  it  was  held,  that  both  conditions  of 
the  act  must  be  complied  with,  in  order  that  any  person 
may  knpw  when  the  proprietor's  exclusive  right  ceases^ 
and  when  and  agunst  whom  he  n^iy  be  guilty  of  offend- 
ing. In  Thompson  v.  Symonds{b)f  Sayer  v.  Dicey  was 
confirmed,  and  Kem/on  C.J.  and  BuUer  J.  held,  that  the 
name  and  date  should  both  appear  oq  the  print,  both 
-being  required  in  the  same  section ;  and  M}Murdo  v. 

Smith 
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SmitJi(a)  (a  decision  on  the  S4  <?•  8.  c.2S^  for  die  pro- 
tecdoh  of  the  proprietors  of  new  patterns  in  printed 
cdico,  die  words  of  which  statute  are  the  same  as  those 
m  8  G.  2.),  m  in  effect  an  authority  to  the  same  point 
It  is  true,  that  in  BlaehoeU  v.  Harper{b\  Lord  iHard^ 
ttXeke  seemed  to  think  that  ttie  statute  was  only  directory, 
and  that  the  mention  of  die  dat6  oii  the  print  was  not  ne« 
oessary;  but  in  Harrison  v.  Hogg{e),  Lord  Ahanky 
said  he  inclined  to  differ  fhm  Lord  Hardmcke^  as  he 
must' believe  the  name  and  date  to  be  essential  to' the 
anthor^s  right.  In  Bedefbrd  v.  Hood  (<2)  apd  Uofwrik  v, 
Wil3ct[i:\  it  was  held  that  the  author  of  a  btok  might 
sue  to  recover  damages  for  a  piracy,  although  His  book 
were  not  entered  at  Stationers'  Hall  But  the  8  Ann. 
c.  19.^  which  gives  the  author  of  a  book  the  copyright, 
vests  die  right  by  one  section,  and  requires  the  entry  at 
Stadoneiy  Hall  by  another;  whereas  the  8  G.  2.,  which 
gives  the  proprietorship  in  prints,  requires  the  insertion  of 
the  d^te  and  name  in  the  same  section  which  gives  the 
r^t ;  and  in  West  v.  Francis{f\  Abbott  C.  J.  ruled,  that 
the  whole  of  a  section  in  1?  G.  S.  c.  57«  must  be  taken 
as  otie  sentence.  Besides,  Beckjbrd  sued  not  on  the 
statute,  but  on  the  common  law  right,  and  it  was  admitted, 
that  If  he  had 'proceeded  for  the  penalties  given  by  the 
statute,  he  mtist  have  proved  the  entry  at  Stationers' 
HilL 

Iftihen  it  be  necessary  that  the  print  should  shew  the 
n^e  of  the  proprietor  as  well  as  the  date  of  publication, 
it'ls  c^ua^jP  necessary  within  the  spirit  of  Uie  act,  that 
hellibuf4  be  designated  as  proprietor ;  otherwise,  aJs  was 
observ)*d  in  Sayer  v^  Dicey ^  another  publisher  would 
have  no  means  of  knowing  against  whom  he  was  offend- 
ing.  '  On  eacfi  of  the  four  prints  in  respect  of  which 


r.  it.  5X8. 

Id)  7T.R.6%o. 

Atk.^^^ 

e)  iOmph.N.PiQ,^i. 

Fes.  jon.  313. 

f)  5B.i:fJ.74l. 

this 
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19971  Uu8  adjbft  has  been  {Jinought,  there  we  t«o  naiBe%  oqn 
dawrited  as  delmeatc«,  the  other  as  sculptor;  but  which 
of  thenii  if  eilber»  is  pi^oprielor?  tbati  the  luriiit  no  vbnia 

Oomm,  dbdosea.  la  BUuikm$U  v.  Haarper^  paly  one  naose  afH 
peaced  on  fh^  priat,  so  thai  bo  niistake  oouU  arise  ( 
bni  m  ifae  present  wataQoe,  H  is  wpoaBiUa  to  aigr 
whether  the  sculptor  or  deUnealoVi  »-**  if  eilhei^ --r  or 
boiht  be  peoprietPS9. 

Ait  all  efmts  the  Plaintiff  is  lot  entitled  to  a.imdi$ 
on  the  cngniTings  of  the  patent  cUawiagSy  aoohdimwinp 
being  poUilB  {nreperty,  and  open  to  be  copied  by  all  the 
worid.  The  mere  mduedon  of  n  drawing  to  a  eine 
proper  fer  a  book  will  not  confer  a  o(^jn%bt;  if  it  wooldy 
»  person  who  had  engraved  a  valnable  drawing  npon  a 
larget  soaley  might  be  defrauded  of  the  benefit  of  bisrskiU 
and  labour  by  any  one  who  dM)6e  to  copy  it  on  n  ss^U 
aeale.  In  W^fM  ▼.  BtKmard{a)  it  was  beU  that  we 
copyright  coald  eust  in.  specifications,  althoi^h  410* 
ifomd  bom  the  pat«it  office  wiih  aomo  labour  and  tfXr 
pencew 

i^p0MM?£er)t  conbri.  Up<m  the  engravings  deserihed 
in  the  second  and  seventh  counts,  the  date  sHffioiently 
appears  in  the  circumstance  that  they  form  part  of  a 
periodical  work,  the  tide  page  of  which  must  necessarily 
indicate  the  day  of  publication;  but  the  provisions  of 
the  statute  with  respect  to  name  and  date  am  merely 
formal  and  directory,  and  not  essenUal  to  the  Plaintiff's 
title.  BlackmeU  v.  Harper  was  decided  shortly  afier  the 
passing  of  the  statute  of  8  G.  2.,  and  as  a  contemporaneous 
exposition  is  entitled  to  great  weight  InHarrisonv^Hogg^ 
Lord  Alvanfy  said  it  was  not  necessary  U>  decide  the 
cpiestion ;  and  in  "hfUkirdo  v.  Aai M,  whidi  is  a  case  on  a 
difierent  act,  there  was  only  an  expression  of  opinion ;  the 

point 
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|Kul^ra»DotfM}jndiaited.  SothMtber^kmcicmftifbidi  tffffv 
bat  txiMsdy  laid  down  tbftt  the^  f^jpcaffince  of  the  bmm 
aad  date  on  the  print  ave  asaantiai  ingtedienia  in  iha 
Plaintiff's  title.  The  principle  laid  down  in  Bepl^M 
w«  Hood  and  fa  Jtaooorth  tr.  WUi$  Q«gbl»  ibasafoiet  to 
govam  thiacasB,'  6x  there  can  be  no  diatfnrftioii  between 
a  prc^ierty  in  books  and  a  property  in  prinl9.|  and  if  in 
an  action  for  pirating  a  book  it  be  not  aeoeMaiy  fer  the 
Jnaittdff  to  kave  given  public  nottee^ef  his  tsda  by  an 
entry  stSMimiar^  Hail,  nether  ou^  rigid fbnnalidea 
to  be  re<|uired  with  respect  to  printt.  At  dl  eteBfey 
Aci  Haintiff  it  entitled  to  a  verdict  on  the  fiat  and 
aindi  oounts  in  respect  of  the  prima  which  exhihit  betfi 
hb  name  and  the  date  of  pabUcation  ;  fi>r  Ae  aats  haie 
nowhere  noquhred  that,  in  addition  to  th*  naoie  of  the 
pveprieloi^  die  print  shonhl  exhibit  alao  the  word  jw^ 
fristor^  As  to  the  objecdon,  that  take  Plaintiff  h'aa  copied 
a  spedfiodBon  in  which  he  has  no  property;  the  answw 
ii^  hc'seeka  no  poaperty  fa  the  specifieatioo;  hot  ha  has 
a  proper^  m  the  copy  of  the  specification,  whidt,  if  he 
ssdnces  and  eaeeotes  in  a  style  of  his  own,  he  makes^  to 
aoma  extent^  original;  as  if  one  were  to  make  an  ei^ 
gEaving  of  a  atatne,  or  of  tapestry^  or  of  a  picture  gal- 
kiy.  Hie  ad  expressly  recognises  a  property  fa  a  copy 
cf  sQoh  kind|  fer  it  specifies  engraviags  taken  from 
plans^  &C.  The  Defendant  may  doubtless  copy  the 
aaane  specification,  but  he  must  not  copy  the  Plaintiff's 
engniraig  ef  it 

WSde  waa  heard  fa  reply* 

Cur.  ada.mU* 

Baar  C  J.  This  was  an  action  on  the  case  for 
pirating  prints :  a  Tcrdict  was  found  for  Ae  Pkintiff  on 
the  first,  second^  seventh,  and  ninth  caunta^  with  Is. 
damages  on  each. 

Objections 


Cowtk. 
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Ojp^BCdom  were  mode  to  the  Plaintiff.'s  recovwtqg^Mi 
these  counts^  and  the  ooBsideration  of  these  objeetioo9 
was  reserved  by  Mr*  Justice  Qasehe^  who  tfkd  ^e 
caoise. 

The  dgection  to  the  verdict  on  the  first  and  ninth 
counts  isf  that  the  name  of  the  proprietor  does  not  appear 
on  the  prints. 

The  words  on  these  prints  arct  ^*  NewUm  dd*  Ut 
Maj/  1826.  Gladwin  sculp.**  The  words  of  the  stai- 
tate  of  8  G.2.  c.  1S«,  which  ^es  a  monopoly  to  the 
prq>rietors  of  prints,  prescribe  that  the  day  of  die  first 
pablishing  **  shall  be  truly  engraved  with  the  name  <^ 
tbo  proprietor  on  each  plate,  and  printed  on  every  soch 
print  or  prints."  The  words  on  these  prints  do  not 
directly  designate  that  the  Plaintifif  is  the  proprietor,  not 
do  I  believe  that  it  has  ever  been  stated  on  any  print 
that  was  ever  published  who  was  the  proprietor.  Nor 
in  any  one  of  the  cases  which  have  been  decided  in  favor^ 
4>f  engravers,  has  the  ^  word  proprietor  ever  appeared 
upon  the  print. 

In  BlackweU  v«  Harper^  which  was  decided  shortly 
after  the  passing  of  the  act,  the  designer's  and  engraver^s 
names  only,  were  on  the  print  in  the  same  form  as'  here. 
It  has  been  the  uniform  practice  so  to  print  the  names 
of  the  proprietors,  and  it  would  destroy  much  valuable 
proper^  in  prints  to  hold  that  this  is  not  sufficient 

The  words  of  the  act  are  satisfied  by  the  disclosure  of 
the  proprietor's  name ;  this  is  a  sufficient  indication  oF 
the  person  who  is  to  be  applied  to  for  leave  to  copy  the 
print ;  coupled  with  the  date,  it  shews  how  long  the 
.  designer  has  had  the  monopoly,  and  fiiUy  accomplishes 
the  two  objects  of  the  act. 

The  same  objection  was  raised  ij\  BlachDellv,  Harper ^ 
but  it  was  treated  as  of  no  importance  by  Lord  Hairdo 
nicke.    The  silence  of  Westmnster  Hall  on  the  p6int  in 

an- 
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an  the  subsequent  cases,  oou|lled  with  the  uniform  prac-       1 8?7V_ 
tice  of  engraversy  satisfies  us  that  we  are  warranted  m 
putting  the  same  construction  on  the  act. 

The  ol^ecticHi  which  applies  to  the  second  and  seventh 
counts  is,  that  the  prints  to  which  these  counts  relate 
have  not  the  date  of  their  publicadbn.  I  will  first  con- 
ader  this  in  the  authorities  which  are  to  be  found. 

If  these  are  consistent  we  are  bound  by  them,  even 
although  our  own  minds  do  not  approve  the  principles 
on  which  they  resk  There  would  otherwise  be  no 
certain  rule  which  could  be  known  to  those  who  are 
required  to  conform  to  the  law. 

If  the  decisions  are  contradictory,  we  are  to  consider 
the  reasons  given  for  them  by  those  who  pronounced 
them. 

'  If  our  predecessors  have  given  no  reasons  for  their 
judgment,  or  the  reasons  given  for  conflicting  judgments 
are  equally  unsatisfoctory,  we  are  to  put  that  construction 
on  the  statutes  which  our  own  unfettered  judgment  in- 
duces us  to  think  the  legislature  intended  should  be  put 
on  them. 

The  first  case  is  BlackneU  v.  Harper^  Q  Atkins,  92., 
better  reported  in  1  Bamardistofij  210.  In  that  case 
the  time  was  not  mentioned  when  the  plaintiff  first 
published.  The  Chancellor  was  of  opinion,  **  that  the 
words  of  the  act  requiring  the  insertion  of  the  dates 
were  directory  ofdy,  and  not  descriptive^  and,  therefore, 
the  day  is  only  necessary  to  be  inserted  on  prints  where 
Ute  penalty  of  the  act  is  intended  to  be  taken  advantage 
of.^  But  in  Bamardiston  this  important  passage  is 
added:  *'  That  as  the  circumstance  of  inserting  the  day 
was  not  complied  with,  he  would  grant  a&  injunction  to 
restrain  the  defendant  firom  publishing  the  prints  for  the 
foture,  hut  would  not  direct  an  account  of  the  profits  of 
those  already  published.*'  And  then,  at  the  close  of  his 
judgment^  he  is  represented  to  say,  *^  it  is  matter  of 

▼aL.IV«        «  B  doubt 
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l^Vl-  ^     doubt  whether  die  clause  ought  to  be  construed  di* 
reotoiy  or  descriptive." 

If  his  Lordship  was  right  that  the  plaintiff  was  not 
entitled  to  an  account  for  by^gone  profits,  why  is  this 
Plaintiff  entitled  to  recover  damages  for  a  by-^gone 
injury  ?  The  authority,  dierefore,  is  rather  in  &vour  of 
the  objection  than  against  it.  The  Chancellor,  indeed, 
seems  influenced  by  the  decision  of  Ballard  ▼•  Walker^ 
which,  as  cited  in  Elachodl  v.  Harper^  and  it  is  not  to 
be  found  elsewhere,  was  a  decision  cm  the  8  Ami*  r.19., 
and  related  to  a  book  whkji  had  not  been  entered  at 
Stationer^  HaJI.  But  the  words  of  diat  act  are  different 
from  those  of  the  acts  relating  to  prints. 

The  words  of  the  statute  of  Ann  are,  *^  that  nothing 
in  this  act  shall  be  construed  to  subject  any  bookseller 
td  Jbrfeitures  by  reason  o(  the  printing  any  book, 
unless  the  title  of  the  copy  shall  be  registered  with  the 
Stationer^  Company P  Consequently,  no  forfeitures  could 
be  incurred  unless  where  a  proper  entry  had  been  made 
at  Stationery  HtdL  But  in  the  8  G.  2.  the  same  clause  ^ 
which  gives  the  proprietor  the  monopoly,  requires  him 
to  engrave  on  his  plate  the  date  dT  publication. 

The  next  case  is  Harrison  v.  Uogg^  where  Lord 
Ahoanfy  (one  of  the  safest  guides  in  Westminster  Hall) 
says,  *'  I  am  glad  I  am  relieved  from  determining  on 
that  act;  for  at  present  I  am  inclined  to  diSer  from 
Lord  Hardwicke.  I  must  believe  that  it  is  essential  to 
the  Plaintiff^ s  right  to  insert  the  date;  many  good  reasons 
require  that  the  date  should  be  on  the  plated 

The  third  case,  TItompson  v.  Si/mortdSf  wast  an  action 
on  the  case  on  the  1 7  G.  S. '  Thb  point  does  not  appear 
to  have  been  made  at  the  trial,  nor  was  it  the  poiat 
decided;  but  Buller  J.  says,  "  When  the  legisiatwre 
give  the  monopoly^  they  require  that  the  date  and  name  of 
the  person  entitled  to  the  monopoly  shoidd  appear ;  bath  of 
tohich  are  required  in  the  same  section*" 

M'Mwdo 
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M^Murdo  y.  Smith  was  an  action  on  the  case  for 
pirating  a  pattern  for  printing  calico,  contrary  to  34G,S. 
Cf  23»»  the  words  of  which  are  substantially  the  same  as 
in  the  first  of  these  acts*  Upon  a  motion  in  arrest  of 
judgment,  Lord  Kenyon  said,  '^  I  am  clearly  of  opinion 
tl^it  it  was  necessary  for  the  pldntiffsj  who  undertook 
to  prove  an  invasion  of  their  right  during  the  existence 
of  the  monopoly,  to  prove  that  they  had  printed  the  date 
on  their  cloth^  otherwise  they  could  not  have  obtained  a 
verdict*"  Judgment,  indeed,  was  given  for  the  Plain- 
tiff in  that  case,  because '  enough  was  proved  at  Nisi 
Prius  to  entitle  the  plaintiff  to  recover,  and  the  objection 
did  not  arise  on  the  record ;  but  in  the  present  instance 
the  objection  has  been  made,  and  the  proof  has  failed  at 
Nisi  Prius. 

Bec^fbrd  v.  Hood  was  an  action  on  the  case  for 
pirating  a  book :  the  work  was  not  entered  at  Stationer^ 
Hallf  and  the  question  was,  whether  an  action  on  the 
case  could  be  maintained  for  the  injury  to  the  plaintiff's 
rights  or  whether  he  must  sue  for  the  penalties  given  by 
the  statute?  That  was  the  only  question  that  Lord 
Kenyon  and  the  other  Judges  appear  to  have  con- 
sidered. Lord  Kenyon  said  the  entry  at  Stationers* 
Hall  was  to  be  a  warning  not  to  incur  penalties.  The 
decision,  however,  was  on  a  different  statute ;  and  calling 
on  another  not  to  injure  rights  is  a  different  thing  from 
suing  for  forfeitures* 

The  only  remaining  case  is  that  of  Boworth  v.  Wilks^ 
in  which  Lord  JEUenborough  did  not  fully  decide,  but  re- 
served the  point  for  the  opinion  of  the  Court.  The 
case,  however,  was  never  brought  before  the  Court. 

The  reporters  of  these  conflicting  decisions  have  not 
given  us  the  reasons  which  induced  the  different  Judges 
to  give  such  contradictory  judgments. 

I  have  no  scales  by  which  to  ascertain  the  com- 
parative weight  of  the  authority  of  men  all  equblly 

R  2  eminent. 
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1827*       eminent     We  must,  therefore,  go  back  to  the  fountain 
head  —  the  statutes. 

The  decision  of  the  House  of  Lords,  although  on  the 
CowiE.       statute  of  Ann  respecting  copyright,  has  established  a 
principle  that  precludes  the  right  of  a  common-law  mo- 
nopoly on  engravings  since  the  statutes  of  8  G.  2.  c.  ?• 
and  17  6*3. 

The  8  G.  2.  enacts,  that  **  every  person  who  shall 
invent  and  design,  engrave,  etch,  or  work  in  mezxotinto 
or  chiaro  oscurOf  or  from  his  own  works  and  invention^ 
shiall  cause  to  be  designed  and  engravedt  etched,  or 
worked  in  tnezzotinto  or  chiaro  oscuro  any  historical  or 
other  print  or  prints,  shall  have  the  sole  right  and  liberty 
of  printing  and  reprinting  the  same  for  the  term  of 
fourteen  years,  to  commence  from  the  day  of  the  Jirst  pub- 
lishing thereof  s  which  shall  be  tndy  engraved  'mith  the 
name  of  the  proprietor  on  each  plat e^  and  printed  on  every 
such  print  or  prints"  If  I  stopped  here,  I  should  say 
that  the  publication  of  the  date  of  the  print  was  essential 
to  the  monoply,  but  by  a  subsequent  section  the  penalty 
is  only  given  against  the  copiers  of  such  prints,  that  is, 
those  with  the  name  of  the  proprietor  and  the  date  of 
publication ;  and  all  the  cases  agree  that  the  penalties  at 
least  cannot  be  recovered  unless  these  conditions  are 
complied  with. 

The  7  G.  8.  extends  the  protection  afibrded  by  8  G.  2. 
to  those  who  engrave  or  cause  to  be  engraved  any  print 
taken  from  any  picture,  drawing,  model,  or  sculpture,  as 
if  such  prints  had  been  graved  or  drawn  from*  the  ori- 
ginal design  of  such  person. 

The  17  G.  S.  c.  57.  gives  the  remedy  of  an  action  oa 
the  case. 

Neither  of  the  two  last  acts  repeat  the  qualifications  of 
name  and  date,  and  the  last  has,  after  enumerating  dif- 
ferent sorts  of  prints,  the  words  "  any  print  or  prinfi 
whatsoetfer." 

Sal 
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But  these  acts  are  in  pari  materidy  and  must  be  taken 
together,  and  it  was  not  necessary  to  repeat  in  the  last 
the  qualifications  contained  in  the  first. 

The  right  of  action  given  in  17  G.  3.  is  for  the  piracy 
of  plates,  the  monopoly  of  which  is  secured  by  the 
8G.2. 

It  is  impossible  to  suppose  the  l^islature  intended 
that  the  public  should  not  have  the  protection  afforded 
them  by  the  first  act  against  a  fraudulent  continuance 
of  the  monopoly  beyond  the  term  prescribed  by 
that  act. 

There  is  another  objection  to  the  verdict  on  the  ninth 
count,  viz.  that  the  print  to  which  it  relates  was  en- 
graved from  a  drawing  of  a  machine  on  the  specification 
of  a  patent ;  and  that  the  specification  being  accessible 
to  the  public,  a  person  who  engraves  a  plate  from  a 
drawing  taken  from  the  specification  is  not  entitled  to  a 
monopoly  under  the  statutes  relative  to  engravings. 

The  drawing  in  this  case  was  made  by  an  apprentice 
of  the  Plaintiff,  from  which  the  plate  was  engraved  that 
the  Defendant  had  copied. 

It  has  been  insisted  that  neither  the  Plaintiff  nor  the 
person  employed  by  him  was  either  the  inventor  or  de^ 
ngner  of  this  engraving. 

It  should  be  observed,  however,  that  the  scale  was 
reduced  from  the  drawing  on  the  specification  of  the 
patent.  Such  reduction  requires  labotir  and  some  degree 
of  skill  to  preserve  the  proportions.  This  the  Defendant 
in  copying  the  engraving  has  the  advantage  of,  while  the 
making  this  engraving  requires  all  the  inVenUon  and 
design  which  is  expected  from  an  engraver. 

An  engraver  is  always  a  copyist,  and  if  engravings 
from  drawings  were  not  to  be  deemed  within  the  inten- 
tion of  the  legislature,  these  acts  would  afford  no  pro- 
tection to  that  most  useful  body  of  men,  the  engravers. 
The  engraver,  although  a  copyist,  produces  the  resem- 
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blance  by  means  very  different  from  those  employed  by . 
the  painter  or  draftsman  from  whom  he  copies; — means, 
which  require  great  labour  and  talent.  The  engraver 
produces  his  effects  by  the  management  of  light  and 
shade,  or,  as  the  term  of  his  art  expresses  it,  the  chiaro 
oscuro.  The  due  degrees  of  light  and  shade  are  pro* 
duced  by  different  lines  and  dots ;  be  who  is  the  en- 
graver must  decide  on  the  choice  of  the  different  lines 
or  dots  for  himself,  and  on  his  choice  depends  the  suc- 
cess of  his  print  If  he  copies  from  another  engraving, 
he  may  see  how  the  person  who  engraved  that,  has  pro- 
duced the  desired  effect^  and  so  without  skill  or  attention 
become  a  successful  rival. 

The  first  engraver  does  not  claim  the  monopoly  of 
the  use  of  the  picture  from  which  the  engraving  is  made; 
he  says,  take  the  trouble  of  going  to  the  picture  your- 
self, but  do  not  avail  yourself  of  my  labour,  who  have 
been  to  the  picture,  and  have  executed  the  engraving. 

Without  the  introduction  of  express  words,  I  should 
have  thought,  therefore,  that  a  case  of  this  kind  fell 
within  the  spirit  of  the  act  But  the  7  G.  S.  c.  38.  ex- 
tends the  protection  of  the  first  statute  to  any  print  of 
any  **  map,  chart,  or  plan^  or  any  other  print  or  prints 
xvhatsoever"  The  same  words  are  used  in  17G.  S. 
c.  57.,  and  nothing  is  said  as  to  the  place  in  which  the 
original  is  to  be  found.  Looking,  therefore,  at  the  sub- 
ject matter  of  the  law,  at  the  language  employed  by  the 
legislature,  and  the  practice  which  has  unifoimly  been 
followed  by  engravers,  we  cannot  hesitate  to  determine 
that  the  proprietors  of  these  prints  are  entitled  to  the 
protection  which  is  afforded  by  the  statutes ;  a  decision 
we  have  come  to  with  satisfaction,  seeing  that  they 
exercise  a  branch  of  art  eminently  useful,  and  which  in 
no  slight  degree  emollit  mores,  nee  sinit  esseferos.  They 
contribute  also  by  the  same  means  to  the  circulation  of 
a  knowledge  of  mechanics,  so  necessary  to  our  manu- 
factures 
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fectures  and  so  useful  to  the  best  interests  of  the 
country. 

The  verdict  must  be  entered  for  the  Plaintiff  on  the 
first  and  nindi  counts,  and  for  the  Defendant  on  the 
others. 

I  Judgment  for  the  Plaintiff  accordingly. 


RULES  OF  COURT. 

In  the  matter  of  the  Fl^t  Prison,  It  is  orderehi 
that  from  and  after  the  last  day  of  this  term,  the  Warden 
do  cause  the  gates  of  the  said  prison  to  be  closed  at  the 
hour  of  ten  of  the  clock  at  night  until  Michaelmas,  and 
at  the  hour  of  nine  of  the  dock  at  night  between 
Michaelmas  and  Lady^day^  and  at  the  said  hour  of  ten 
from  Lady-day  to  Michaelmas  in  future,  and  that  no 
person  be  admitted  into  the  said  prison  during  the  last 
hour  preceding  that  at  which  the  gates  are  so  to  be 
closed,  unless  it  be  a  new  prisoner  or  in  case  of  an  emer^ 
gency  under  the  sanction  of  the  warden  or  his  deputy. 

W.  D.  Best. 

J.  Park. 

J.  BuRROUGHtf 

S.  Gaselee. 


Whereas  it  has  been  suggested  to  us,  that  incon^  ^ 
venience  may  in  some  cases  arise,  if  the  rule  of  this  Courts 
made  in  Hilary  term  last,  respecting  the  taking  the 
ac^owledgments  of  persons  levying  fines  or  suffering 
recoveries  before  commissioners  be  continued  in  its  pre- 
sent extent ; 

An© 
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1827*  And  whereas  it  appears  to  us  upon  consideration  of 

the  matters  so  suggested,  that  it  will  be  more  convenient 
to  revoke  the  said  rule,  and  make  another  in  lieu  there- 
of, It  is  therefore  ordered  by  the  Court,  that  from 
and  after  the  first  day  of  the  next  term,  the  said  rule 
shall  be  and  the  same  is  hereby  revoked : 

And  it  is  hereby  further  ordered,  that  from 
and  after  the  said  first  day  of  the  next  term,  when  the 
acknowledgments  of  any  person  or  persons  levying  fines 
or  suffering  recoveries  shall  be  taken  before  commis- 
sioners, one  at  least  of  the  commissioners  for  the  taking 
the  acknowledgment  of  any  party  to  such  fine  or  re- 
covery, shall  be  a  person  who  is  not  concerned  as  the 
attorney,  solicitor  or  agent,  or  clerk  to  the  attorney, 
solicitor  or  agent  of  any  party  thereto,  and  that  in  the 
affidavit  to  be  made  of  the  due  taking  of  such  acknow- 
ledgQient,  it  shall  be  deposed,  in  addition  to  the  facts 
now  required  by  the  rules  of  the  Court  to  be  included 
in  such  affidavit,  that  one  (at  least)  of  the  commissioners 
taking  such  acknowledgment  is  not  the  attorney,  so- 
licitor or  agent,  or  clerk  to  the  attorney,  solicitor  or 
agent  of  any  of  the  parties  to  the  fine  or  recovery  for  the 
taking  the  acknowledgment  to  which  the  commission j 
under  which  he  has  acted,  has  been  issued,  and  the  name 
and  residence  of  such  commissioner  shall  be  stated  in 
such  affidavit. 

It  is  further  ordered,  that  from  and  after  the 
first  day  of  next  term,  the  commissioners  do  enquire  of 
married  women  whether  they  intend  to  give  up  their 
Interests  in  the  estates  to  be  passed  by  any  fine  or  re- 
covery, without  having  any  provision  made  for  them  in 
return  for  or  in  consequence  of  their  so  giving  up  such 
interests ;  and  if  it  appears  to  such  commissioners  that 
any  provision  is  to  be  made  on  any  such  married  woman, 
they  shall  not  take  her  acknowledgment  until  they  are 
satisfied  that  such  provision  has  been  made ;  and  one  of 

the 
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the  commissioners  taking  the  acknowledgment  of  such        1827. 

married  woman  shall  state  in  the  affidavit  to  be  made  of 

the  due  taking  such  acknowledgment,  that  such  enquiry 

was  made,  and  also  the  answer  given  thereto,  and  where 

any  such  provision  has  been  agreed  to  be  made,  that  he 

the  said  commissioner  is  satisfied  that  the  same  has  been 

made ;  and  where  such  married  woman,  in  answer  to 

such  enquiry,  shall  declare  that  she  intends  to  give  up 

her   interest  without  any  provision,  that  he  the  said 

commissioner  has  no  reason  to  doubt  the  truth  of  such 

declaration,  and  verily  believes  the  same  to  be  true. 

And  it  is  hereby  further  ordered^  that  from 
and  after  the  first  day  of  the  next  term  the  affidavit  of 
the  due  taking  of  any  acknowledgment  to  any  fine  or 
recovery  shall  be  in  the  form  hereunto  annexed,  with 
such  variations  only  as  the  circumstances  of  the  case 
shall  render  necessary,  and  that  the  party  or  parties 
making  the  same  do  pursue  the  exact  words  of  such 
form,  and  do  not,  unless  absolutely  necessary,  substitute 
others  which  he  or  they  may  think  synonymous  thereto. 

And  lastly,  to  avoid  the  delay  and  expence  occasioned 
by  any  variance  in  the  names  of  any  of  the  parties 
making  such  acknowledgments  between  their  signature 
thereto  and  the  precipe  prefixed  to  such  acknowledgment, 
or  the  dedvnus  potestatemxinAeT  vihic^i  the  same  is  taken, 
it  is  ordered,  that  the  commissioners,  before  they  sign 
their  names  to  the  caption  of  such  acknowledgment,  do 
take  care  that  the  signatures  of  the  parties  correspond 
with  the  precipe  and  dedimus^  and  that  if  any  of  the 
names  are  not  correctly  stated  in  the  dedimus^  they  for- 
bear to  take  the  acknowledgment  until  the  writ  shall 
have  been  amended  by  the  proper  officer. 
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FORM  OF  AFFIDAVIT 

To  le  made  ly  one  of  the   Commissioners  talcing  the 
acknowledgment  of  a  Fine  or  Recovery* 


A.  B.  of  in  the  county  of  Gentleman, 

one  of  the  attomies  of  His  Majesty's  Court  of 

at  Westminster^  and  one  of  the  commissioners 
named  in  the  writ  of  dedimus  potestatemf  for  taking  the 
acknowledgment  of  the  fine  hereunto  annexed  [or,  re- 
ceiving the  attorney  or  attomies  of  C  D,  and  E.  his 
wife],  maketh  oath  and  saith,  That  he  knows  C  2>.  and 
JB.  his  wife  [if  part  only  of  the  conuzors  [**  two  of"]  the 
conuzors  named  in  the  said  fine,  [or,  if  a  recovery  the 
said  C.  D.  and  E.  his  wife,]  and  that  the  same  [or,  if  a 
recovery  the  warrant  of  attorney,  a  copy  whereof  is 
hereunto  annexed^  was  duly  signed  and  acknowledged 
by  them  the  said  C.  D.  and  E.  his  wife,  before  this  de- 
ponent and  J.  K,y  Gentleman,  one  other  of  the  attomies 
of  His  Majesty's  Court  of  at  Westminster, 

and  another  of  the  commissioners  named  in  tlie  said 
writ,  on  the  day  and  year  lor,  days  and  year]  mentioned 
in  the  caption  lor,  in  the  first  (second  or  third)  caption] 
thereof:  And  that  the  said  C.  D.,  and  E.  his  wife,  and 
also  this  deponent  and  the  said  J.  K.  were,  and  each  of 
them  was,  at  the  time  of  the  taking  and  acknowledging 
of  the  said  fine  [or,  warrant  of  attorney]  of  full  age  and 
competent  understanding,  and  that  the  said  E.  was  [or, 
were]  solely  and  separately  examined  apart  from  her 
said  [or,  their  respective]  husband  [or,  husbands]  and 
fi-eely  and  voluntarily  consented  to  and  acknowledged 
the  said  fine  [or|«rarrant  of  attoriTey],  And  that  the 
said  C.  X).,  and  £.  his  wife,  severally  and  respectively 

knew 
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knew  the  same  to  be  a  fine  [or,  that  the  said  warrant  of  18^7« 
attorney  was  intended  for  the  suffering  a  common  re* 
Govery]  to  pass  his,,  her,  and  their  estate  and  estates. 
And  this  deponent  farther  saith,  that  he,  this  deponent, 
[or,  the  said  J.K.,  as  the  case  may  be,  adding  if  not  the 
commissioner  making  the  affidavit,  *^  whose  place  of 
residence  is  at"]  is  not  concerned 

as  the  attorney,  solicitor,  or  agent,  or  clerk  to  the 
attorney,  solicitor  or  agent,  of  any  or  either  of  the  parties 
to  the  said  fine  [or,  recovery].  And  this  deponent 
further  saith,  that  in  pursuance  of  the  order  made  by 
this  honourable  Court  in  Easter  term,  in  the  eighth  year 
of  the  reign  of  His  Majesty  King  George  the  Fourth, 
respecting  the  acknowledgment  of  fines  and  recoveries, 
the  said  commissioners  did  enquire  of  the  said  E.  [or, 
i^  more  than  one,  of  each  of  them  the  said  JB.  &c.]j 
whether  she  intended  to  give  up  her  interest  in  the 
estates  to  be  passed  by  such  fine  (or  recovery)  without 
having  any  provision  made  for  her  in  return,  for  or  in 
consequence  of  her  so  giving  up  her  interest  in  such 
estates ;  and  that  in  answer  to  such  inquiry,  the  said  E. 
declared  that  she  did  intend  to  give  up  her  interest  in 
the  said  estates  without  having  any  provision  made  for 
her  in  return,  for  or  in  consequence  of  her  so  giving  up 
her  interest,  which  declaration  of  the  said 

this  deponent  has  no  reason  to  doubt  the  truth 
of,  and  verily  believes  the  same  to  be  true  [or,  declared 
Ihat  a  provision  was  to  be  made  for  her  in  return,  for 
or  in  consequence  of  her  giving  up  her  interest  in  the 
said  estates,  and  this  deponent,  before  her  acknowledg- 
ment was  so  taken,  was  satisfied  aud  does  now  verily 
believe  that  such  provision  has  been  made. 

If  there  are  any  rasures  or  interlineations  in  the 
acknowledgment  or  warrant  of  attorney,  the  affidavit  to 
state  that  they  were  made  before  the  parties  signed  the 

same. 
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1827.  same.  And,  if  in  the  caption,  that  they  were  made 
before  the  caption  was  signed  by  the  commissioners. 
'  Where  the  whole  of  the  facts  cannot  be  spoken  te  by 
one  deponent,  the  necessaiy  alterations  must  be  made  to 
enable  more  than  one  deponent  to  state  their  respective 
parts  of  it 


END  OF  EASTER  TERM. 
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Court  of  COMMON  PLEAS, 

...  Am  •     »' 

OTHER  COURTS, 


I» 


Trinity  Term, 

In  the  Eighth  Year  of  the  Reign  of  Oeoroe  IV. 


Young  v.  Grote  and  Others.  Jimeiz. 

An  arbitrator,  to  whom  disputes  between  the  above  A  customer  of 
parties  had  been  referred,  found  by  his  award  that  ^^  ^^Ws  * 
George  Groie  the  elder,    William  WiUoughby  Prescott^  wife  certain 
George  Grote  the  younger,  and  William  George  Prescott^  ^tmitA  chccki 
were  entided  to  retain  the  sum  of  three  hundred  and  i,;^.^^  w 

with  Uankt 
for  the  foms,  requesting  his  wife  to  fill  the  blanks  up  according  to  the  exigency  of  hit 
hunnest.  She  caused  one  to  be  filled  up  with  the  words,  fifty  pounds  two 
ihilUmgSf  the  fiftj  being  commenced  with  a  vnall  letter,  and  placed  in  the  middle 
of  a  Ihies  — the  figures  j?  50.  a/,  were  also  placed  at  a  considerable  distance  from 
the  printed  £i  —  in  this  state  she  delivered  the  check  to  her  husband's  clerk  to 
Kceive  the  amount ;  whereupon  he  inserted  at  the  beginning  of  the  line  in  which 
the  word  fiftj  was  written,  the  words  tJbne  hundred  andf  and  the  figure  3  between 
the  dS  and  the  50. 

The  bankers  having  paid  the  350/.  a/. :  Held,  that  the  loss  mutt  fall  on  the 


Vol.  IV.  S  fifty 
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fifty  pounds  two  shillings  and  threepence^  the  only  dis- 
puted item  in  an  account  referred  to  in  the  submission, 
and  that  Peter  Young  had  no  legal  claim  or  demand 
whatsoever  against  them  in  respect  of  that  item ;  but 
stated  upon  the  face  of  his  award  the  following  facts, 
in  order  to  enable  Peter  Young  to  take  the  opinion  of 
the  Court  of  Common  Pleas,  whether,  under  the  cir- 
cumstances, he  ought  to  bear  the  loss  of  that  sum. 

Before,  and  in  the  year  1826,  George  Grote  the  elder, 
W.  IF.  Prescottj  G.  Ctrote  the  younger,  and  W.  G.  Pres- 
cott  carried  on  business  in  London^  as  bankers,  under 
the  firm  of  Grote  and  Company. 

Peter  Youngs  before  and  in  the  year  1826,  kept  cash 
with,  and  was  in  the  habit  of  drawing  upon  Grote  and 
Co.  drafts  or  orders  for  sums  of  money  on  paper,  issued 
by  the  latter,  containing  printed  forms  of  drafts,  having 
in  one  line  the  names  of  the  bankers^  in  the  second  line 

the  words  "  pay or  beara^"  and  at  the  bottom 

of  the  draft  the  letter  *^  £;"  a  sufficient  space  being 
left  between  the  second  line  and  the  bottom  of  the  draft 
for  a  third  line. 

On  the  12th  Ai^st  1826,  P.  Young,  having  oc- 
casion to  quit  his  home  upon  business,  by  which  he 
was  likely  to  be  detained  for  several  days,  signed  with 
his  namejive  of  these  printed  checks,  without  inserting 
in  them  any  dates  or  sums  of  money,  and  he  left  the 
same  in  the  possession  of  his  wife,  and  desired  her, 
in  his  absence,  to  liave  them  filled  up  for  such  sums 
as  the  purposes  of  his  business  might  require.  On 
the  19th  August  Mrs..  Youngs  in  order  to  pay  the  wages 
of  different  persons  employed  by  her  husband,  required 
the  sum  of  fifty  pounds  two  shillings  and  threepence, 
and  she  delivered  one  of  the  checks  so  signed  by 
P.  Young  to  William  Worcester^  a  clerk  of  P.  Young, 
and  desired  W,  Worcester  to  fill  it  up  with  the  sum  of 
fifty  pounds  two  shillings  and  three*pence.     Worceder 

accordiAgly 
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accordingly  filled  it  up  with  that  sum,  and  shewed  it  so  1827. 
filled  up  to  Mrs.  Youngs  and  she  desired  him  to  get  it 
cashed,  but  the  check,  when  it  was  so  filled  up  and 
shewn  to  Mrs.  Young,  presented  the  following  appear- 
ance: the  fii*st  line  contained  in  print  the  names  of 
the  bankers;  the  second  line  coiitaitied  the  words  Pay 
voages  or  beara\  the  word  wc^es  only  being  in  writ- 
ing, and  the  third  line  contained  the  words  Jifh/ pounds 
and  the  figures  2s.  Sd.;  but  the  wordjg^  commenced 
in  the  middle  of  that  third  Une,  .and  with  a  small 
letter,  so  that  ample  space  in  that  line  was  left  for 
the  insertion  of  other  words  beifore  the  word  J^y: 
and  there  was  at  the  bottom  of  the  draft  the  figures 
50.  2.  S.,  but  the  figure  5.  was  at  a  sufficient  distance 
from  the  letter  j^  to  allow  another  figure  to  be  inserted 
between  it  and  the  letter  £.  After  Worcester  had  shewn 
the  draft  to  Mrs.  Young  in  this  stat^,  he,  without  any 
authority  from  her  or  from  Peter  Young;-  altered  the 
sum  mentioned  in  the  draft  to  three  hundred  and  fifty 
pounds  two  shillings  and  three*pence,  by  inserting  in 
the  third  line  of  the  draft,  before  the  word  ^^y  the 
words  three  hundred  and,  and  by  introducing  at  the 
bottom  of  the  draft,  between  the  letter  £  and 'the  figure 
5.  the  figure  S.;  and  this  alteration  was  made  iii  such  a 
manner  that  no  person,  using  due  and  ordinary  dili- 
gence, could  have  discovered  that  it  had  been  made 
improperly  after  the  draft  had  been  once  filled  up  for 
another  sum,  and  signed  by  the  drawer.  The  check  so 
altered  was  presented  by  Worcester  to  Grote  and  Ck>., 
and  they  paid  to  him,  in  pursuance  of  the  order  con- 
tained in  it,  and  which  purported  to  be  that  of  P.  Young, 
three  hundred  and  fifty  pounds  two  shillings  and  three- 
pence; and  in  an  account  delivered  by  them  to  P.  Young, 
they  debited  him  with  that  sum.  He  objected  to  that 
debit,  alleging  that  his  draft  was  only  for  fifty  pounds 
two  shillings  and  three-pence.    The  arbitrator  thought 

S  2  that 
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1827.  that  it  was  his  draft  for  that  sum  only,  but  he  thought, 
also,  that  he  had  been  guilty  of  gross  negligence,  by 
causing  his  draft  to  be  delivered  to  Worcester  (in  whose 
hand-writing  the  body  of  it  had  been  filled  up)  in  such  a 
state  that  the  latter  could  and  did,  by  the  mere  insertion  of 
other  words,  make  it  appear  to  be  the  draft  of  Peter  Young 
for  the  larger  sum ;  and  that  as  be,  pardy  by  his  Dili- 
gence, had  caused  the  bankers  to  pay  the  larger  sum, 
he  was  bound  to  make  good  to  them  the  loss,  which,  by 
reason  of  his  n^ligence,  they  had  sustained  by  paying 
that  sum.  If  the  Court  of  Common  Pleas  should  think 
that  opinion  wron^  then  he  awarded  that  Peter  Young 
was  entided  to  receive  from  Grote  and  Co.  the  sum  of 
three  hundred  pounds,  and  ordered  accordin^y. 

Whereupon  a  rule  was  obtained  by  WUde  SerjU,  call- 
ing upon  Grote  and  Co.  to  shew  cause  why  they  should 
not  pay  Young  SOOL  WUde  cited  Hall  v.  FuUer{a\ 
where  a  check,  which  was  drawn  by  a  customer  upon  his 
hanker  for  a  sum  of  money  described  in  the  body  of  the 
check,  having  afterwards  been  altered  by  the  holder, 
who  substituted  a  larger  sum  for  that  mentioned  in.  the 
check,  but  in  such  a  manner  that  no  person,  in  the 
ordinary  course  of  business,  could  observe  it,  and  the 
banker  paid  the  krger  sum,  the  Court  held,  that  he 
could  not  charge  the  customer  for  any  thing  beyond  the 
sum  for  which  the  check  originally  was  drawn. 

Taddy  Seijt  shewed  cause.  Young  acted  with 
negligence  in  leaving  a  blank  check  to  be  filled  up  by 
his  agent;  and  his  agent  acted  with  greater  negligence 
in  permitting  the  sums  to  be  written  on  the  check  in 
such  a  position  as  to  admit  of  the  insertion  of  other 
words  without  exciting  suspicion.  Grote  and  Co.  on 
the  other  hand,  acted  in  the  ordinary  way  of  business, 

{a)  5JB.  EsTC.  750. 

for 
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(or  they  coald  not  refuse  to  cash  a  check  signed  by  ISSt* 
their  customer.  In  such  a  case  the  loss  must  fall  on 
the  customer.  The  very  question  had  been  considered  by 
Potter  (a) ;  who  said,  — after  distinguishing  between  pay- 
ments made  ex  causd  mandaiif  and  ex  occasione  mandati^ 
and  holding,  contrary  to  Scacchia^  that  in  general  the 
banker  ought  to  be  responsible  where  he  pays,  in  con- 
sequence of  a  fraud  practised  by  the  holder,  —  **  Cepen* 
dant,  si  c'etait^r  la  faute  du  tireur  que  ie  banquier  eut 
€(£  induit  en  erreur,  la  tireur  n'ayant  pas  eu  le  soin 
d'ecrire  sa  lettre  de  maniere  k  prevenir  les  falsifications ; 
pata,  tt*il  avait  ecrit  en  chiffres  la  somme  tir^e  par  la 
lettre,  et  qu'on  eut  ajout^  zero,  le  tireur  serait  en  ce  cas 
tenu  d'indemniser  le  banquier  de  ce  qu'il  a  sou£fert  de 
la  fiikification  de  la  lettre,  i,  laquelle  le  tireur  par  sa 
fante  a  donn^  lieu;  et  c'est  a  ce  cas  qu'on  doit  re« 
streindre  la  decision  de  Scacchia." 

Hall  V.  Hdler  is  cleariy  distinguishable.  In  that  case 
Hall  had  given  a  check  to  his  friend  properly  filled  up 
for  three  pounds :  his  friend  handed  it  over  to  another,^ 
who^  by  a  chemical  process,  expunged  the  original  sum 
and  inserted  a  larger.  But  Hall  having  by  his  mode  of 
signing  and  drawing  the  check  given  no  opening  to  the 
fraud,  the  consequences  of  it  fell,  in  the  usual  course,  upon 
the  banker  Fuller,  who,  being  deceived,  paid  a  large  sum 
without  authority.  In  like  manner,  in  Smit\  v.  Mercer  {b) 
the  drawer  had  done  nothing  incorrect ;  and  the  bankers 
were  held  responsible  for  not  knowing  his  hand-writing. 
In  the  present  case,  Young  himself,  or  his  agent,  the  wife, 
was  the  cause  of  the  banker's  being  misled ;  Young, 
therefore,  ought  to  bear  the  loss. 

Wilde.     It  is  the  constant  practice  of  merchants  to 


Trmte  du  Contrai  du  CbangCf  p.  i.  c.  4.  s.  99. 
Taunt  •  76. 
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18S7.  Iiav^  xrhecks  sigaed  in  blank:  they  could  not  carry  oo 
business  without  doing  so.  Youngs  authority  terminated 
ivhen  his  wife  assented  to  filling  up  the  check  with 
60L  2s.  What  was  written  afterwards  was  a  forgery^ 
for  the  consequences  of  which  the  bankers  were  liable  in 
the  usual  way.  There  was  no  negligence  in  Yaimgj  hr 
his  agent  saw  the  smaller  sum  duly  written  upon  the 
check,  and  both  she  and  Young  acted  band  fdt.  Hall 
V.  Ftdler  is  in  point ;  for  it  can  make  no  difference  whether 
the  forgery  be  effected  by  interpolation  or  by  expunging* 

Best  C.  J.  Although  I  entertain  no  doubt  on  the 
subject,  this  is  a  case  of  considerable  importance,  and 
the  question  has  been  properly  raised  by  the  arbitrator. 
Undoubtedly,  a  banker  who  pays  a  forged  check,  is  in 
general  bound  to  pay  the  amount  again  to  his  customer, 
because,  in  the  first  instance,  he  pays  without  authority. 
On  this  principle  the  two  cases  which  have  been  cited 
were  decided,  because  it  is  the  duty  of  the  banker  to  be 
acquainted  with  his  customer's  hand-<writing,  and  the 
banker,  not  the  customer,  must  suffer  if  a  payment  be 
made  without  authority. 

But  though  that  rule  be  perfectly  well  eslablishedf 
yet  if  it  be  the  fault  of  the  customer  that  the  banker 
pays  more  than  he  ought,  he  cannot  be  called  on  to  pay 
again.  That  principle  has  been  well  illustrated  by 
Potierf  in  commenting  on  the  case  put  by  ScaaJUa. 
*^  dependant,  bi  c'etait  par  la  faute  du  tireur  que  le 
banquier  eut  ^t^  induit  en  erreur,  le  tireur  n'ayant  pas  eu 
le  soin  d'ecrire  sa  lettre  de  maniere  &  prevenir  les  faUi- 
'  fications;  puta,  s'il  avait  ecrit  en  chifires  la  somme 
tir^e  par  la  lettre,  et  qu'on  eut  ajoute  zero,  le  tireur 
serait  en  ce  cas  tenu  d'indemniser  le  banquier  de  ce  qu*il 
a  souffert  de  la  falsification  de  la  lettre,  k  laquelle  le 
tireur  par  sa  faute  a  donn^  lieu ;  et  c'est  &  ce  cas  qu'on 
doit  restreindre  la  decision  de  Scacchia." 

In 
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In  tbe  present  case,  was  it  not  the  fault  of  Yomtg  that       1887. 
Grote  and  Co.  paid  350/.  instead  of  50/.  ?   Young  leaves 
a  blank  check  in  tbe  care  of  his  wife.     It  is  urged,  in- 
deedy  that  the  business  of  merchants  requires  them  to 
tfign  ehecks  in  blank,  and  leave  them  to  be  filled  up  by 
«gents«     If  that  be  so,  the  person  selected  for  the  care 
of  such  a  oheck  ought  at  least  to  be  a  person  conversant 
with  bosiness  as  well  as  trustworthy.     But  it  was  not 
likely  that  the  drawer's  wife  should  be  acquainted  with 
business,  and  she  acting  as  her  husband's  agent,  ought 
not  to  have  trusted  to  receive  the  contents  of  the  check, 
any  person  with  whose  character  she  was  not  perfectly 
acquainted.     If  Youngs  instead  of  leaving  the  check 
with  a  i'emale,  had  left  it  with  a  man  of  business,  he 
would  have  guarded  against  fraud  in  the  mode  of  filling 
it  up ;  he  would  have  placed  tlie  word  fifty  at  the  be- 
ginning of  the  second  line;  and  would  have  commenced 
it  with  a  capital,  letter,  so  that  it  could  not  have  had  the 
appearance  of  following  properly  after  a  preceding  word: 
be  would  also  have  placed  the  figure  5  so  near  to  tlie 
printed  ^.  as  to  prevent  the  possibility  of.  interpolation. 
It  was  by  the  n^iect  of  these  ordinary  precautions  that 
Groie  and  Co.   were  induced   to   pay.     The   case  of 
SmUh  V.  Mercer  bears  no  resemblance  to  the  present ; 
but  Chambre  J.  grounded  his  judgment  on  the  same 
principle  as  that  on  which  we  now  proceed.    In  Hall  v. 
JFUfer,  the  check  was  properly  drawn  by  the  plaintiff  in 
tbe  first  instance;  the  woixls  which  he  had  written  were 
expunged^  and  supplied  by  others  in  a  different  hand- 
writing, and  the  alteration  was  made,  not  by  the  plain-> 
tiff's  clerk,  or  a  person  improperly  trusted  by  him,  but 
by  an  entire  stranger,   who  accidentally  hecame  pos- 
sessed of  the  check.    If  the  banker  had  been  discharged 
in  that  case,  there  could  be  none  in  which  he  would  be 
liaUe.     We  decide  here  on  the  ground  that  the  banker 

Si  has 
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1827«      has  been  misled  by  want  of  proper  caution  on  the  part 
of  bis  customer. 

Park  J.  I  am  of  the  same  opinion.  Hall  ▼•  Fullef 
is  clearly  distinguishable  from  the  present  case;  and 
though  the  Lord  Chief  Justice  is  reported  to  have 
expressed  himself  somewhat  ftMvally,  his  expressions 
must  be  taken  to  have  reference  to  the  ftcts  of  the  case. 
But  Bayky  J.  puts  the  case  on  tlie  principle  on  whidh  I 
coincide  with  the  Lord  Chief  Justice  here^  *^  The  banker, 
as  the  depositary  of  tlie  customer's  money,  is  bound  to 
pay  from  time  to  time  such  sums  as  the  latter  may 
order.  If,  unfortunately,  he  pays  money  beloi^ng  to 
the  customer  upon,  an  order  which  is  not  genuine,  be 
must  suffer."  Can  any  one  say  that  the  check  signed 
by  Young  is  not  a  genuine  order?  I  say  it  is.  The 
checks  left  by  him  to  be  filled  up  by  his  wife,  when  filled 
up  by  her,  become  his  genuine  orders.  However  the 
arbitrator  finds  expressly  that  he  was  guilty  of  negli- 
gence ;  and  I  concur  in  that  opinion.  He  leaves  Uank 
checks  in  the  hands  of  his  wife,  who  was  ignorant  of 
bu^ness,  but  having  left  them  with  her  to  be  filled  up 
as  the  exigency  of  the  moment  might  require,  they  be- 
come, upon  her  issuing  them,  his  genuine  orders. 

BuRROUGH  J.  The  arbitrator  attaches  no  Ueme  to 
the  bankers,  and  it  is  manifest  that  the  legal  •blame 
attaches  to  their  customer.  First,  he  leaves  a  blank 
check  with  his  wife  as  agent  for  him,  and  she  then  causes 
it  to  be  filled  up  in  an  unusual  way;-~at  least  a  line 
might  have  been  drawn  to  fill  up  the  interval  before  the 
word,/g%.  .  The  blame  is  all  on  one  side. 

Oaselee  J.  The  arbitrator  has  not  found  that  the 
clerk  was  in  the  habit  of  filling  up  checks  for  his  em- 
ployer,, or  of  going  to  the  bankers  to  receive  money  on 

his 
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hur  account.    Those  ctrcamstances  might  have  strength-        1827. 
ened  the  case ;  bat  there  certainly  was  great  negligence 
on  the  part  of  Young,  and  therefore  the  rule  must  be 

Discharged. 


OrPWOOD  v.  BaRKES.  Jtate  i8. 

r>A8E  for  slander.     The  declaration  alleged,   that  The  Plaiotiff 
the  Plaintiff,  a  livery  stable-keeper,   had  bought  S^^^JS^J^^ 
com  of  BaviUf  which  was  to  be  paid  for  at  a  future  slandered  him 
day ;  that  Defendant  thereupon  said  to  Baoill^  ^  'Ware  >f  ^7^  ^ 
bB,wki  you  must  take  care  of  yourself  there;  mind  what  3^,^  ^bqut  to* 
yotf  9M  about  :'^  meaning  that  Plaintiff  was  in  indigent  supply  htm 
circttmstancies,  and  incapable  of  paying  his  just  ddbts.  ^^J^^'^ 
Whereupon  bis  neighbours  suspected  such  to  have  been  ha^ ;  yoa 
the  cs»e,' and-  refused  to  deal  with  him,  and  Bovill  re-  miwt  take  care 
fii^ -t^  deliver  the  corn  unless  Plaintiff  wduld  pay  the.  thm*  mm^ 
prs^  befeite  delivery,  which  he  was  thereupon  obliged  to  what  you  are 
do  taifbire  the  time  stipulated  in  the  contract  Art  the'  ut^ 

The  second  count 'stated,  that,  in  consequence  of  this  lay,  though 
conversation,  Bavill  refused  to  deliver  any  more  corn  on  jj!*  ^''^Intiff 
cr^i^  1>yn«46ans  of  whieh- premises  Plaintiff  had  been  the  latt^  part 
greatly  injiimd.  oftheecn- 

At  tbe^riatiMifore  0aseteeJ.j  Middlesex  sittings  after  ^^'J^JJ^ 
lasrtarm,  it  appeared  that  the  Plaintiff,  a  stable-keeper,  of  yourself 
and  the  Defendant,  resided  in  the  same  neighbourhood ;  diere.'' 
that  the  Defendant  had  evinced  enmity  towards  the 
Plaintiff,  and  had  threatened  **  to  do  for  him.'*     Baoillj 
who  supplied  the  Plaintiff  with  com,  &c.  being  on  his 
wtfjr'tothe  house  of  the  Plaintifi^  to  obtain  payment  for 
part'of  bis  account,  fnet  the  Defendant,  and  informed  him 
whither  he  was  gtring,  Hrhfen  the  Defendant  said,  <'  'Ware 

hawk 
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hawk  there;  mbul  what  you  are  about*"  Whereapon 
BaoiU  refused  to  furnish  any  more  corn  till  be  was  paid 
for  what  he  had  already  sold.  It  appeared  that  the 
Plaintiff's  business  had  been  nearly  destroyed.  It  was 
also  clearly  proved  that  the  Defendant  applied  the 
words  to  the  Plaintiff;  and  in  tnalo  sensu;  for  he  boasted 
that  he  should  take  care  Plaintiff  should  get  neither  hay 
nor  oats,  and  that  he  would  drive  him  out  of  the  yard. 
The  jury  gave  a  verdict  for  Plaintiff,  with  1502.  da- 
mages, which 


Wilde  Seijt  now  moved  to  set  aside,  on  the  ground 
of  a  variance,  and  the  amount  of  the  damages,  no  special 
dami^  having  been  alleged  or  proved.  He  staled  the 
'  rule  of  pleading  to  be,  that  where  the  words  alleged  in 
the  declaration  formed  one  continuous  sentence,  —  one 
connected  assertion,' —  the  whole  of  them  must  be  proved 
as  laid ;  though  where  they  composed  several  sentences, 
and  constituted  distinct  assertions,  it  might  be  sufficient  to 
prove  any  one  assertion.  That  the  whole  sting  of  the 
supposed  slander  lay  in  the  words  which  the  Plaintiff 
bad  failed  to  prove;  for  the  words  ^^''Ware  hawk; 
mind  what  you  are  about,''  had  no  application  to  the 
Plaintiff  without  the  addition  of  the  words,  ^  you  must 
take  care  of  yourself  there." 

Then  as  to  damage ;  none  bad  been  proved*  It  was 
no  reasonable  ground  of  complaint  that  the  con>-dealer 
should  refuse  to  furnish  more  oats  till  those  he  had  fur- 
nished before  were  paid  for;  and  no  special  damage 
resulting  from  the  words  had  been  alleged  or  proved. 


Best  C.  J.  I  do  not  agree  to  the  rule  or  principle, 
as  contended  for  by  my  brother  Wilie  ^  nor  have  I  ever 
heard  that  because  a  sentence  is  continuous,  as  stated 
in  the  declaration,  in  an  action  of  slander,  the  whole  of 
it  must  be  proved.     As  I  understand  the  rule,  it  is  not 

necessarv 
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aecessary  to  prove  all  the  words  laid  in  the  declaration, 
provided  enough  be  proved  to  sustain  an  action  for 
slander.  And  enough  has  been  proved  in  the  present 
case.  ^  'Ware  hawk,"  under  the  circumstances  in 
which  it  was  spoken,  is  equivalent  to  **  Beware  of  a 
sharper ;''  and  by  the  expression,  *<  mind  what  you  are 
about,"  the  Defendant  clearly  intended  to  injure  the 
Plaintiff's  credit  If  the  words,  "  take  care  of  your- 
self," had  been  necessary  to  render  the  rest  intelligible, 
undoubtedly  they  ought  to  have  been  proved,  but  I  am 
of  opinion  they  were  by  no  means  necessary.  The 
others  were  dbtinctly  actionable  without  them. 

As  to  the  damages,  sufficient  have  been  proved  from 
the  Defendant's  own  admissions  to  render  it  improper  for 
us  to  interfere  with  the  verdict. 


18«7. 


Park  J.  I  am  of  opinion  there  is  no  variance  in 
this  case.  It  is  not  necessary  in  an  action  of  slander 
for  a  Plaintiff  to  prove  all  the  words  laid  in  his  declar- 
ation, although,  if  he  were  to  leave  out  any  that  qualified 
the  rest,  the  omission  would  certainly  be  fatal ;  as  if  a 
man  were  to  say,  **  You  are  a  thief;  Jbr  you  stole  a 
woman's  heart;"  the  latter  words,  as  explaining  the 
meaning  of  the  charge,  could  not  be  omitted.  But  in 
the  present  case,  the  meaning  of  the  words  proved  is  not 
at  all  varied  by  the  omission  of  certain  others,  which  are 
alleged  in  the  declaration. 

As  to  the  damages,  there  is  no  ground  for  interfering. 

BuRROUOH  J.  The  rule,  as  to  the  necessity  of  prov- 
ing the  whole  of  a  continuous  sentence,  only  applies 
where  the  words  omitted  in  proof  would  materially 
alter  the  sense.  In  Btdler^s  Nisi  Prius^  it  is  said  (a), 
*^  It  was  formerly  holden  that  the  plaintiff  must  prove 


WP.5. 
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the  words  precisely  as  laid ;  but  that  strictness  is  now 
laid  aside^  and  it  is  sufficient  for  the  plaintiiF  to  prove 
the  substance  of  them."  The  words  omitted  here  con- 
tained no  qualification  of  the  charge;  and  whether  they 
were  uttered  or  not,  makes  no  difference  in  the  case.  As 
to  the  damages,  they  were  not  too  high;  for  the  Plain- 
tifi^  from  his  situation  in  life,  sufiered  more  from  the 
Defendant's  slander  than  a  richer  man  would  have 
done. 


Oaselee  J.  ir  the  words  omitted  in  proof  had  altered 
the  sense,  there  might  have  been  some  reason  for  a  fur- 
ther inquiry ;  but  they  make  no  di£ference  at  all.  There 
is  no  reason  for  interfering  with  the  damages,  when  the 
Defendant,  from  his  own  admissions,  was  so  avowedly 
actuated  by  ill  will,  and  the  Plaintiff  suffered  so  much 
in  his  business. 

Rule  refused. 


Jane  19. 


Bampton  V.  Paulin. 


An'aBctioneer 
employed  to 
•ell  goods  on 
certain  pre- 
miiet  for 
which  rent 
wa»  in  arrear. 


'^FHE  Plaintiff  declared  that  one  Donaldson  and  one 
Smitk  held  certain  premises  of  his,  as  tenants,  and 
owed  him  5Sl.  25.  for  rent ;  that  the  Defendant  had  been 
employed  by  Donaldson  and  Smith  to  sell  certain  goods 
on  the  premises ;  that  the  Plaintiff  was  minded  to  seize 
was  applied  to  these  goods  as  a  distress  for  the  rent;  and  that  in  con- 
lord  for  the"     sideration  he  would  forbear  to  do  so,  the  Defendant  pro- 
rent,  the  mised  to  pay  the  amount  of  the  rent.     Breach,  non- 
landlord  say-     payment.     Plea,  general  issue, 
ingt  It  was 
better  to  ap- 
ply so  than  to  distrain ;  the  auctioneer  answered,  **  You  shall  be  paid ;  my  clerk  shall 
bring  you  the  money :"   Heidi  that  an  action  lay  on  this  promise  without  a  note  in 
writing. 

At 
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At  the  trial  before  Gaselee  J.,  Middlesex  sittings  after 
last  term,  it  appeared  that  the  Defendant,  an  auctioneer, 
was  employed  by  Donaldson  and  Smith  to  sell  certain 
goods  on  the  premises ;  that  the  Plaintiff's  agent  applied 
to  him  for  rent  due  to  the  Plaintiff,  saying,  <*  It  was 
much  better  so  to  apply,  than  to  put  in  a  distress,  and 
stop  the  sale ;"  when  the  Defendant,  after  inquiring  the 
amount,  said,  **  Madam,  you  shall  be  paid ;  my  clerk 
shall  bring  you  the  money." 

A  lease  executed  twenty-four  years  ago,  which  Plaintiff 
had  to  give  in  evidence,  was  attested  by  two  witnesses : 
one  of  them  was  proved  to  be  dead :  with  regard  to  the 
other,  the  Plaintiff  proved  that  he  had  enquired  at  two 
places  in  London  where  she  had  formerly  lived,  and  could 
not  hear  any  thing  about  her.  The  learned  Judge  left 
it  to  the  jury  to  say,  whether,  under  those  circumstances, 
sufficient  enquiry  had  been  made. 

A  verdict  having  been  found  for  the  Plainti£^ 

Ttzddy  Serjt  now  moved  for  a  rule  nisi  to  set  it  aside. 
He  argued,  that  the  Defendant's  promise  ought  to  have 
been  in  writing  to  bind  him;  and  he  endeavoured  to 
distinguish  this  case  from  Williams  v.  Leper  (a),  (where 
the  defendant's  promise  was  given  on  the  plaintiff's 
withdrawing  a  distress  for  rent,)  on  the  ground  that 
here  no  distress  had  been  made  or  threatened;  besides, 
the  authority  of  Williams  v.  Leper  had  been'  doubted. 
\_Parki.  In  Castling  v.  Aubert{b%  all  the  Court  refer 
to  it  as  clear  authority.]  Taddy  then  insisted  that  suffi- 
cient search  had  not  been  made  for  the  surviving  attest- 
ing witness.     But 

The  Court  thought  otherwise^  that  question  having 

been  left  to  the  jury;  and  being  clearly  of  opinion  that 

this  case  was  not  distinguishable  in  substance  from  Wil^ 

Hams  V.  Leper^  the  rule  was 

Refused. 
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Doe  dem.  Fleming  v.  Fleming, 


Reputation  ii 
good  evidence 
of  marriagey 
though  the 
party  adducing 
it  as  evidence 
•?ekf  to  re- 
cover as  heir 
at  law,  and 
his  parents 
are  still  living* 


^HE  lessor  of  the  Plaintiff  claimed  the  premises  sought 
to  be  recovered  in  this  ejectment  as  heir  at  law  to 
his  brother,  the  person  last  seised. 

His  father  was  still  alive,  and  the  only  evidence  of 
the  lessor  of  the  Plaintiff's  having  been  born  in  lawful 
wedlock  was  the  reputation  of  his  parents  having  lived 
together  as  htisband  and  wife. 

A  verdict  having  been  found  for  the  Plaintiff  at  the 
trial  before  Best  C.  J.,  Middlesex  sittings  after  last  term. 


Wilde  Serjt.,  moved  for  a  new  trial,  on  the  ground 
that  though  reputation  was  evidence  of  marriage  in 
ordinary  cases,  yet  where  the  Plaintiff  was  to  recover 
as  heir  at  law,  where  his  being  such  was  the  sole  ques- 
tion to  be  tried,  and  his  father  was  still  alive,  direct 
evidence  of  the  marriage  ought  to  haVe  been  furnished. 

Park  J.  The  general  rule  is,  that  reputation  is 
sufficient  evidence  cX  marriage,  and  a  party  who  seeks 
to  impugn  a  principle  so  well  established,  ought,  at 
least,  to  furnish  cases  in  support  of  his  position ;  as  we 
have  heard  none,  I  see  no  reason  for  disturbing  the 
verdict. 


Best  C.  J.  The  rule  has  never  been  doubted.  It 
appeared  on  the  trial  that  the  mother  of  the  lessor  of  the 
Plaintiff  wasr  received  into  society  as  a  respectable 
woman,  and  under  such  circumstances  improper  conduct 
ought  not  to  be  presumed. 

tlule  refused. 
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BeTTS,  Executor,  v.  ApPLEGARTH.  June  ao. 

npHE  Defendant  having  obtained  orders  for  time  under  A  Defendant 
terms  of  pleading  issuably,  pleaded  accordingly  to  ****"^  ""^ 
an  action  on  ai)ill  of  exchange,  and  the  money  counts,  issuably,  put 
the  general  issue,  except  as  to  500/.,  parcel  of  the  sums  i"  ^  issuaWe 
claimed;    and   as   to   the  500i,    that   Defendant   had  piabtiff re- 
accepted  a  bill  to  that  amount  in  favour  of  Plaintiff's  plied,  and  gave 
testator.  notice  of  trial ; 

Defendant  de* 
The  Plaintiff  replied,  and  delivered  the  issue  with  murred  to  the 

notice  of  trial.  replication, 

The  issue  was  returned  by  the  Defendant's  attorney,  puintiffsLmed 
with  the  notice  of  trial  struck  out,  and  a  demurrer  to  judgment : 
the  replication   instead,  assigning   as   cause,    that   the  *^eW,  that  the 
replication  professed  to  answer  the  whole  of  the  plea,  irregular, 
and  yet  only  took  issue  on  so  much  of  the  Defendant's 
plea,  whereof  he  had  put  himself  upon  the  country,  and 
did  not  confess  or  avoid  so  much  of  .the  plea  as  related 
to  the  sum  of  500/.,  parcel  of  the  sums  in  the  declaration 
mentioned,  and  also  was  in  other  respects  uncertain, 
informal,  and  insufficient. 

The  Plaintiff  thereupon  signed  judgment,  and  gave 
notice  of  the  execution  of  a  writ  of  enquiry.  This  judg- 
ment was  set  aside  by  an  order  of  a  judge  at  chambers 
for  irregularity,  on  the  ground  that  the  terms  of  pleading 
issuably  did  not  apply  to  any  proceeding  subsequent  to 
the  plea. 

Wilde  Serjt.  moved  to  set  aside  this  order.  This 
demurrer  was  not  an  issuable  plea  witliin  the  terms  of 
the  Defendant's  rule  for  time.     Cuming  v.  Sharland  {a\ 

{a)  iBojtf^jJm, 

fVagst£[ffe 
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L8S?.        Wagstaffe  v.  Longifl)^  Foster  v.  Snan{b)^  Berry  v.  Jj^ 

^  B»rfHi  ^     ^^^^'^  (^)i  ^^^*  V.  £^moi^.(£f)    In  SawteU  v.  GiUard{e\ 

«.  which  is  expressly  in  point,  the  Court  refused  to  set 

Afplgoariu.  aside  a  judgment  signed  under  circumstances  such  as 

the  present,  upon  a  demurrer  to  a  replication. 

Cross  Serjt  contrd.  The  condition  of  pleading 
issuably  applies  only  to  the  stage  of  the  proceedings  in 
which  it  is  imposed,  and  does  not  affect  subsequent  pro- 
ceedings; otherwise  there  would  be  no  check  on  ir- 
regularity in  those  subsequent  proceedings. 

This  principle,  which  was  distinctly  acknowledged 
in  Berry  v.  Andersony  was  not  brought  to  the  attention 
of  the  Court  in  SawteU  v.  Gillard.  In  the  other  cases 
cited,  the  demurrer  was  put  in  in  the  same  stage  of  the 
proceedings  in  which  time  had  been  given  on  terms  of 
pleading  issuably. 

Wilde  was  heard  in  support  of  his  rille. 

Best  C.  J.  If  we  had  known  in  the  first  instance 
that  this  was  a  demurrer  to  the  replication,  we  should 
not  have  granted  the  rule.  The  order  for  time  under 
terms  of  pleading  issuably  must  apply  to  the  existing 
state  of  the  cause  a%  the  dme  it  is  issued,  and  does  not 
extend  to  cover  subsequent  errors.  If  it  did,  parties 
might  go  on  blundering  to  the  end  of  the  cause.  In 
SawteU  v.  GiUard  the  attention  of  the  Court  was  not 
called  to  this  distinction. 

Rule  discharged. 

(a)  Bamej,  %6$.  (d)  i  Bimgb.  379. 

(h)  %  Burr.  78».  {e)  5  £h<wL  t^Rj.  6»o. 

(0  7r.it.  530. 
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Hancock  and  Another  t;.  Hodgson  and  Others.     ^^^  aaJ 


nrHE  Plaintiffs  declared  in  covenant  on  certain  articles  By  a  deed 
of  a£:reement  under  seal  between  the  Plaintiffs  on  which  recited 

,  1       1         rx    r       1  1.  o      y        *^"'  Dcfcnd- 

the   one   part,    and   the  Defendants,    directors  of  the  ^xm  the  dl- 


company  or  association  thereinafter  mentioned,  of  the  rectoriofa 
other  part.     The  agreement  as  set  out  on  ojer,  after  pany,h»dpur- 
reciling  among  other  tilings,   that  there  was  about  to  chased  a  mine 
be  formed  a  joint  stock  company,  wliereof  the  Defend-  r^  ^'-a    '  h^ 
ants  had  been  chosen  to  act  as  directors  for  and  on  a  twelve- 
behalf  of  themselves  and  other  the  members  and  share-  ">o"**>  o"'  of 
holders  of  the  company ;    and   that  as  such  directors  ^  ^j^^j  j,y 
they  bad  agreed  with  the  Plaintiffs  to  purchase  their  the  company, 

estate  and  interest  in   the  East  Dawns'  mine,  in  the  ^"*^*prov»»o 

'  that  the  di- 

manor  of  Gooncarl  in  Cornwall;  proceeded  as  follows:     rectors  shoultl 

"  And  whereas  the  said  directors  (the  Defendants)  be  allowed  six 
do  hereby  agree  with  JS.  Y.  Hancock  and  R,  Vazie  (the  (jm^^  ;„  ^ase 
Plaintiffs)  to  purchase  their  estate  and  interest  in  the  the  bankers  of 
said    mine,   comprising   both    the  copper   and    copper  \*  m""*^*"^* 
ore,  tin  and  tin  ore,  and  all  other  metals  and  minerals  within  the 
whatever,  under  or  by  virtue  of  the  said  in  part  re-  twelvemonth 
cited  indenture  and  agreement,  but  subject  as  herein-  gufficient  de- 
after  mentioned,  at  the  price  or  sum  of  4,500/.,  to  be  posits  from  the 
paid  and  payable  out  of  the  monies  to  be  raised  by  *"  n"th*d^ 
the  said  company  at  the  times  and  in  manner  herein-  rectors  to  pay 
after  mentioned;  that  is  to  say,  the  sum  of  1000/.  in  t^j^^r^out;  the 
part  payment  of  the  said  purchase  mo^jey,  by  the  fol-  venamed  that 
lowing  instalments;  the  sum  of  300/.  at  the  time  of  outofthepay- 
cxecuiing  these  presents ;  the  further  sum  of  200/.  on  ^erthe*"^ 
or  before  the  22d  day  of  August  uistant;  and  the  further  subscribers, 

they  would 
pay  the  ptirchaie  money  at  the  time  specified,  subject  to  the  aforesaid  proviso  : 

Held,  that  the  directors  were  personally  responsible  at  the  expiration  of  the  eighteen 
months. 

Vol.  IV.  T  sum 
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sum  of  50O/.9  being  the  remainder  of  the  above-men- 
tioned  10002^  on  or  before  two  months  fnim  the  date 
hereof,  being  the  8d  day  o( October  next;  and  the  batance 
of  the  said  purchase  money,  that  is  to  say,  the  sum  ^ 
S,SOO/.,  within  twelve  months  from  the  date  of  these  pre- 
sents by  four  quarterly  and  equal  payments  or  InstaltAetits 
of  875/*  each ;  the  iirst  instalment  to  be  made  on  or  befiHre 
the  M  day  of  December  next,  being  the  peribd  of  t#o 
months  from  the  intended  completion  of  the  payment  of 
the  deposit  of  lOOO/.  as  aforesaid  :  provided  always,  and 
it  is  hereby  expressly  agreed  by  and  between  the  several 
parties  hereto^  that  in  case  there  shall  not  have  been  re- 
ceived by  the  bankers  of  the  said  company,  or  by  the 
directors  for  the  time  being,  the  deposits  or  instalments  due 
from  the  several  shareholders  so  as  to  enable  the  said 
directors  to  pay  the  balance  due  on  account  of  the  said 
purchase-money  at  the  times  hereinbefore  mentioned, 
then  and  in  such  case  the  said  directors  shall  be  allow^, 
and  are  hereby  allowed  a  further  time  to  pay  such  balance 
tintil  six  months  after  the  time  or  times  when  the  said 
quarterly  instalments  become  due  :** 

The  covenant  whereupon  was,  "  And  the  said  di- 
rectors, parties  hereto,  do  hereby  promise  and  agree, 
that  out  of  the  said  payments  so  to  be  made  1}y  ^he 
subscribers  or  shareholders  in  the  said  company,  they 
will  pay  or  cause  to  be  paid  unto  the  said  E.  Y.  Han- 
cock atid  22.  Vazie  the  said  purchase-money  or  sum  of 
4500/.,  or  so  much  thereof  as  shall  remain  due  and  pay- 
able, according  to  the  terms  and  at  the  times  before 
specified,  subject  nevertheless  to  the  aforesaid  provisoes 
and  conditions  " 

Breach,  non-payment  according  to  the  covenant 
The  Defendants  pleaded,  among  other  matters, 
1.  That  no  money  had  been  raised  by  the  said  company, 
or  any  payments  made  by  the  subscribers  or  sliarehoider% 
applicable  to  the  payment  of  the  said  putdmM-money, 

~    exc^t 
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%mdsdiUk  iMi^  mil  lke,PbijM>it&  raeeivod  ii»  ^i^fiiatioA 
«ad  dischftrgift  eftbe  said  sftm  of  300<.,  tlOOi'%.miMiOi^9 
in  the  articles  of  agreement  mentioned. 

..lU  TN%(  tbeiie  h«id  90I;  tieen  rawii^ed  by  tbo  bankers 
^ih«€0i«iyiai^  or  tiy  tU«  direfctArs  fer  the  time  bding^ 
llw^4«|wiska  or  ifMstaJnaaiNts  dm  froai  ^he  aexierat^  sb^m*^ 
liflderaii^  tbei  owkfrnny^  »  as  to  enable  ibe  dtre^tiara  or 
tba  baokava  ta  pay  tk»  b^anee  of  tha  purchaaermoney 
iff*  tba  daolaf mian  mentioned. 

Sf.  Tha^  PQt  payowHa  bad  beea  imd^  bgr  Una  aub?* 
ambaaa  or  sbMraboidara  in  tbe  eompanyi  sc^  tbat<>tbe 
wOQies  in  tha.dooiaraliQn  alleged  t9  be  in  artftea  ocmid 
be  pabi  ibereo4»t* 

Tq.  lAm^  plaas  theva  waa  a  general  demwreir  and 
J0in48r^ 

HTf^  Sei^^  ^'^^  ^(^  ^^  h^v®  argned  in  aiipfN>rt  of 
thft  dmMFVffrt  waa  atopped  by  tbe  Court,  wbea 

Taddtf  $erjt.  for  the  Defenciantsi  contended,  that  upon 
this' agreement  they  were  not  individually  responsible  as 
ijirectprs  for  debts  incurred  for  the  benefit  of  the  whole 
^fi|pany.  By  the  language  of  the  agreement  it  was  ex* 
l^ressly  stipulated^  that  the  money  was  to  be  paid  out  of 
t^  funds  raised  by  tbe  subscriptions  of  the  shareholders. 
Thisyiherefore,  could  not  be  binding  on  the  directors  per- 
sonally: they  had  given  no  positive  promise  to  pay,  but 
OQly  on  qondition  thaib  the  money  should  be  raised  by  the 
subacriptions  of  others.  In  cases  of  bills  of  exchange  find 
pjronxissory  notes  it  bad  been  held,  that  a  party  was  not 
personally  responsible  for  the  iiayment  of  a  bill  drawn 
OB  particmlar  funds:  Dawkes  v.  Delorane{a)^  Jenny  v. 
Herle^  (6)  In  the  present  case  there  was  no  uncon- 
ditional promise  or  agreement  to  pay,  and  it  was  im- 
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probable  that  any  persons  would  render  thetnseHl^ 
personaMy  re^on?ilbIe  for  a  debt  fVom  which  tbeyhbtf 
no  probability  of  ever  receiving  any  benefit. 

Best  C.  J.  I  think  the  directors  are  clearly  liable 
on  this  deed.  The  cases  which  have  been  cited  do  not 
apply,  having  merely  decided,  that  instruments  ordering 
a  sum  to  be  paid  out  of  a  particular  fund  are  not  ne» 
gotiable  as  bills  of  exchange  or  promissory  notes  ;  but, 
looking  at  the  whole  of  this  deed,  which  must  be  takei^ 
most  unfavourably  against  the  covenantors,  there  can  be 
DO  doubt  that  the  Defendants  have  rendered  themselves 
personally  liable.  The  deed  states  that  200/.  is  to  be 
paid  .at  the  time  of  executing  those  presents;  SOOL  art 
22d  of  August f  500L  in  two  months;  and  3500/.  at  the 
end  of  twelve  months:  provided,  that  the  directors  shalK 
be  allowed  six  months  further  time,  in  case  the  instal- 
ments from  the  shareholders  sliall  not  have  been  re-» 
ceived.  The  obvious  meaning  of  this  is,  that  the  directors 
are  to  pay  in  twelve  months,  in  case  the  subscriptions 
shall  have  been  received  in  the  interval,  but  that  they 
shall  pay  in  eighteen  months  at  nil  events,  whether 
subscriptions  shall  have  been  received  or  not.  The 
advantage  or  disadvantage  of  such  a  contract  to  the 
directors  is  a  question  for  them  to  consider,  and  not 
the  Court. 


Park  J.  The  cases  cited  only  shew,  that  instru- 
ments made  payable  out  of  a  particular  fund  are  not 
negotiable,  an<l  do  not  apply  to  the  case  before  the 
Court.  I  am  clearly  of  opinion,  that  upon  tiris  agree- 
ment the  Defendants  are  liable.  It  is  stipulated,  indeed, 
that  the  4500/.  is  to  be  paid  by  instalments,  and  that 
the  time  of  payment  is  to  vary  according  to  circumw 
stances ;  but  no  intention  is  intimated  to  leave  the  Plain- 
tiffi  remediless  in  case  of  failure  of  any  subsertption 
,:    .   .  fund; 
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fund;  the  .object,  on  the  contrary,  of  the  six  months 
.further,  time  must  have  been  to  enable  the  Defendants 
to   pay  out  of  their  own  pockets,  in  case  of  the  sub- 
acriptions  failing. 

The  rest  of  the  Court  concurring, 

Judgment  was  given  for  the  PlaintiS. 


RoLT,  Assignee  of  Welsford,  a  Bankrupt,  v.       june  %%. 

"■ "'  Watson. 

jASSUMPSIT  for  goods  sold  and  delivered  by  Weli-  Defendant  had 

Jbrd  before  his  bankruptcy  to  the  Defendant    The  ^^^^^^^  ^^ 

action  was  commenced  in  Hilary  term,  1827.  three  months 

At  the  trial  before  Best  C.  J ,  London  sittings  in  Easter  fw  the  amount 

terra  laat,  the  defence  was,   that  on  the  4th  of  October  ^/^h^. 

1825,  the  Defendant  accepted  a  bill  at  three  months^      The  teller 

drawn  bv  Wekford  for  the  amount  of  the  goods.  ^~'  ?^**"^! 

^  °  not  having  in- 

.  Welsfm^d  proved  that  the  bill  had  been  lost,  that  he  doned  it,  and 

bad  <  never  paid   it  away  or  indorsed   it,   nor  had  he  became  bank- 

ofleiied  to  indemnify   the  Defendant  upon  receiving  a  '"'no  demand 

new  bin.  -  was  ever  made 

It  appeared  that  the  Defendant  had  never  been  called  on  the  Defend- 
I      •  ..1  11.         /»    ,.  It       ant  m  respect 

on  to  pay  the  bill ;  and  tlie  jury  nndmg  expressly  that  of  the  bill : 

Welsford    had  never   indorsed  it,   gave   a   verdict   for      Held,  that 
\M.  10s.,  the  value  of  the  goods.     But  leave  was  given  of*^*^Si*^^ 
to  the  Defendant  to  move  to  set  it  aside.  no  defence  to 

'  an  action  for 

Bosanquet  Serjt.  moved  for  a  rule  nisi  accordingly,  on  jj,g  goodi. 
the  ground  that  the  Defendant  having  accepted  a  bill  for 
the  amount  of  the  goods,  which  bill,  bad  never  been  die* 
honoured,  was  not  liable  to  an  action  for  the  goods.  If 
the  bill  were  lost,  the  holder's  course  was  prescribed  by 
statute,  to^  apply  to  the,  acceptor  for  a  new  bil}, . offering 
.  T  3  him 
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$6Sf .  bim  ^n  iadeiDDlty :  9  &  10  ^.  5.  c.  IJ.  s.S.  No  '-mA 
iiidemiiiiy  having  been  offered,  it  must  be  presoiried  iiiiX 
Cfae  aocepiler  was  still  liable.  In  Powell  y.  Boaeh  (a)  tbe 
indorser  was  bolden  liable,  though  tbe  bill  was  lost  Met 
it  was  due.  In  Danga^fkld  v.  WUby  (&),  Lord  EttmbO' 
.rough  said  it  was  incumbeat  on  the  pllaintiff  to  shew  that 
the  bill  was  so  lost  that  the  defendant  would  be  no  longer 
liable.  In  Mayor  t.  Johnson  {c\  where  half  the  note 
had  been  lost,  Lord  Ellenborough  thought  that  the  de- 
fendant ought  not  to  be  exposed  to  the  risk  of  a  demand 
in  respect  of  the  other  half;  and  in  Poole  v.  Smilh  {d)  it 
was  held,  that  the  defendant  ought  not  to  incur  respon- 
sibility where  the  note  was  lost.  Although  there  are 
jome  decisions  the  other  way$  yet  the  more  recdot  and 
weighty  are  all  in  fiivour  of  the  defendant. 
A  rule  nisi  haying  been  granted, 

Wilde  Sei^t.,  who  shewed  causey  admitted,  that  if  t^ 
Defendant  were  exposed  to  any  liability  in  <ret»pect  of 
this  bill,  his  acceptance  would  be  an  answer  |o  ih^ 
action ;  but  the  bill  not  having  been  indorsed. previoasly 
to  the  bankruptcy,  and  not  having  been  pre^^ted,  up 
to  the  time  of  the  trial,  a  year  and  a  half  after  the  ac- 
ceptance, no  one  could  exhibit  such  a  title  in  it  as  would 
affect  the  Defendant. 

Bosanquet  was  heard  in  support  of  the  rule. 

Best  C.  J.  Under  the  stat  9  &  10  TF.  5.  the  holder 
of  a  lost  bill  of  exchange  could  not  in  a  court  of  law 
compel  the  acceptor  to  give  him  a  new  bill  upon  receiv- 
ing an  indemnity;  for  such  a  purpose  he  must  resort  to 
a  court  of  equity.  The  question  for  us,  therefore,  is, 
Whether  the  bill  which  the  Defendant  in  this  cause  has 

(a)  6  Esp.i6*  U)  $  Campk  3*6.    . 

(i)  4£//.Z59.  {d)  Hoit,N.PX.  144' 

accepted. 


aocepteci}  be  an  instrument  which  can  ever  rise  in  judg-  ISfT. 
DQff nt  aga|p3t  hiin  ?  Now  the  jury  have  found  expressly 
that  the  bili  was  unindorsed,  and  though  payable  three 
months  after  <!ate,  it  has  not  been  heard  of  from  ]  865 
to  1S27.  There  is  no  decision  in  which  the  party  has 
been  Md  to  be  responsible  ifi  respect  of  an  outstanding 
btil  unindorsed.  In  all  the  cases  in  which  a  defendant 
has  been  hcldea  to  be  discharged,  in  respeeC  of  a  sup- 
posed liability  on  a  bill,  the  bill  has  been  ia  such  a  state 
as  to  be  l%ely  to  be  used  against  him :  as  in  Campion 
▼•  Terry  {9)9  where  defendant  paid  for  goods  by  a  bitl 
which  he  had  indorsed  in  blank.  The  bitl  having  been 
lost,  ft  was  holden  he  could  iiot  be  siaed  for  the  value  of 
the  goods.  The  Defendant  is  not  liable  to  be  called  on 
hi  the  present  case,  and,  jCfaerefore,  this  r^  must  be 
dbcharged. 

Park  J.  I  i^ree  in  tbe  distinetion  that  was  taken  ia 
Ckampion  v.  Terry.  In  that  case,  the  bill  having  been 
indorsed,  the  indorser  was  liable  to  be  calkd  oa  to  pay 
it;  4n  the  present,  the  juiy  have  found  absolabc^y  tba(  it 
was  not  indorsed;  and  no  demand  liaving  beea  oiada 
from  1865  to  1B27,  I  think  the  Defisndant  cannot  be 
beld  to  incur  any  liability  in  respect  of  the  bill. 

B0RROU6H  J.  The  bill  not  haviag  been  kidoras4 
cannot  aflect  the  Defendant^  and  he  is,  therefore,  liable 
tn  respect  of  the  original  -demand. 

Oasnsc  J.  As  llie  Defendant  eanoot  be  called  on 
in  respect  of  this  bR),  I  think  Ae  rule  ought  4o  be  4i8- 
diarged. 

Rule  discharged. 

T  i 
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juM0  »5*      ,  Doe  dem.  Bedford  and  Wheeler  v.  White* 

unrrlsVe'T'  EJECTMENT  upon  a  forfeiture  of  |i  bou»e  demised 

in  a  lea«e  from  by  the  lessors   of  the  Plaintiff  (who   held  under 

lessee  to  under-  Hawkins  the  ground  landlord)  to  Hudgson  Todd,  and 

provided.That  ^y  Todd  assigned  to  Defendant's  wife, 

if  under-lessee  At  the  trial  of  the  causC)  Middlesejc  sittings  in  the 

^tT^chof^  present  term,  a  verdict  was  uken  for  the  Plamliff,  with 

covenant,  liberty  for  Defendant  to  move  to  set  it  ai»ide  and  enter 

lessee  and        ^  nonsuit,  on  the  ground,  amonir  other  objections,  that 
lessor  might         ,,..,.  .  . 

enter  I  tlie  demises  m  the  ejectment  were  wrong,  because,  in 

Held,  that  the 'lease  upon  which  the  ejectment  was  brought^  the 
on  reac  o  proviso  for  re-entry  was  copulative,  connecting  the 
the  lease  to  ground  landlord,  Hawkins^  with  the  lessors  of  the  Plain- 
under-lewec,  ijg;  fhis  proviso  was  as  follows :  "  Provided* always, 
might  be  ^^^^  ^^  ^^  '^^'^  happen  that  the  yearly  rcot  of  28/.,  or  any 
maintained  by  part  thereof,  shall  be  Unpaid  by  the  space  -of  twenty- 
lessee     He.  ^jgi^^  j^y^  j^^^  ^f^^  either  of  the  days  whereon  the  same 

is  hereinbefore  reserved  or  made  payable,  or  in  ease  the 
fiaid  Hodgson  Todd^  his  executors,  administrators,  and 
assigns  shall  not  well  and  truly  observe  and  perform  all 
the  covenants,  provisoes,  and  agreements  herein  con- 
jtained  on  his  and  their  part  and  behalf,  then  and  in 
f^hier  of  the  said  cases,  and  thenceforth  it  shall  be 
lawful  for  the  said  Thomas  Bedford  and  John  Wheeler^ 
their  executors,  administrators  or  assigns,  and  for  the 
said  John  Sidney  Hawkins^  his  heirs  and  assigns,  into 
jiod  upon  the  said  premises  or  any  part  thereof,  in  the 
name  of  the  whole,  wholly  to  re-enter,"  &c. 

At  the  trial.  Toddy  Serjt.  contended,  that  where  an 
estate  is  to  be  defeated,  the  rule  of  law  is,  to  construe 
the  provbo  rigidly;   and  that  the  power  of  re-entry 

contained 


IN  'ins  iUGUTH'YBAB  OF   OEO.  IV. 

contained  in  the  above  proviso  being  given  to  the  lessors 
of  the  Plaintiff,  and  John  Sidney  Hawkins^  the  ground 
landlord,  and  Hawkins  being  interested  in  the  perform- 
ance of  the  covenants,  he  ought  to  have  been  joined  in 
the  demito  from  Bedford  and  Wheeler. 

He  now  moved  to  enter  a  nonsuit  upon  the  foregoiqg 
objection. 


Best  C.  J*  The  question  is,  Whether  the  right  of 
entry  reserved  in  the  lease  is  a  right  of  entry  in  the 
lessors  of  the  Plaintiff,  or  in  them  and  Hawkins  F  The 
construction  of  the  lease,  which  is  contended  for  on  the 
part  of  the  defendant,  would  leave  the  estate  of  the 
lessors  of  the  Plaintiff  entirely  at  the  mercy  of  Hawkins : 
buti  according  to  the  language  of  tliis  proviso,  there  is 
»  sepairatc  right  of  entry  for  the  lessors  of  the  Plauitiff. 

^ Park  J.  The  action  is  well  brought  on  the  demise 
of  the  two ;  it  never  was  intended  that  this  should  be  a 
joint  right,  and  the  form  in  which  the  proviso  it  drawn 
np  is  decisive  of  the  question.  We  must  read  and 
as  or* 

BuRROUGH  J.  The  clause  was  manifestly  drawn  up 
with  a  view  to  the  separate  interest  of  Hawkins. 


Gaselee  J.  Hawkins  is  no  party  to  the  deed  in 
which  the  proviso  is  contained :  but  at  any  rate,  where 
joint  covenantees  have  separate  interests,  they  may  main- 
tain separate  actions.  If  it  were  otherwise,  Hawkins^ 
by  refusing  to  enter,  might  render  irreparable  any  loss 
occasioned  to  his  own  lessees. 

Rule  refused. 


«Ti. 
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Elvin  and  Aootber  t^.  D&ummono. 


PUintiirs  de- 
clared on  a 
writ  of  the 
king.     The 
writ  produced 
in  evidence 
was  in  the 
nxmtoi  George 
the  Thirds  but 
tested  in  the 
name  of  Bett 
Chief  Justice^ 
and  indorsed 
with  the  date 
of  i8i6: 

Heldy  no 
▼ariance« 


^ASE  against  the  sheriff  of  Surrey  for  ao  escapoi 
The  Plamtiffs  declared,  that  having  in  Easter  term, 
in  the  seventh  year  of  l!be  reign  of  our  lord  the  now  kiDgi 
reoiwered  in  an  action  agaioai  one  iZo«pe»  thejr*  OQ  the 
8th  of  May  1626«  sued  out  of  the  Cnitt  of  the  Beosfa  wk 
Westminster^  a  cerCain  writ  of  the  iing  called  a  ae.  $tL% 
by  which  the  king  ooramanded  the  bberiff  to  take  l^xra^^ 
if  he  diouldbe  found  in  his  bailiwick,  to  satisfy  tliedebt 
afid  daiQflges  recovered ;  which  writ  was  duly  indorped^ 
with  a  £recti(Mi  to  the  sheriff  requiring  htm  ;ta  kvy 
15/.  85.,  and  was  delivered  to  the  Defendant,  who  then 
was  sheriff  of  Surrey^  to  be  executed.  Tliat  the  Bfifisod- 
ant  itook  JBove,  and  permitted  luni  to  <eacape. 

Second  count  for  a  fidse  return  ctmsn^  imietikis. 

Plea,  general  issue*  At  the  trial  before  Ottshw  Seijt 
at  the  last  Surrey  assizes,  the  writ  given  in  evidenca 
was  in  the  name  of  George  the  Third  instead  of  George 
the  Fourth.  But  k  was  tested  Sir  JV.  D.  Best^  Knight, 
at  Westminster^  the  8th  of  May^  ia  Aa  seseatfa  year  .of 
onr  reign;  and  was  indorsed.  Levy,  15/.  85.  Vincent^ 
OiJfarSs  Inn,  Mpy  ISdi^  1826.  The  learned  Serjt. 
thinking  that  the  wcit  givan  in  evidenoe  -did  not  ansmer 
the  description  of  that  -set  4Hit  in  the  decbaration^  ^ 
P]ainti&  waeewaMuitad,  with  libei^  to  anaeto  aot  aside 
die  nonsuit. 


.  Cfoss  Seijt.  moved  accordingly,  and  argued,  that  the 
writ  being  tested  in  the  name  of  the  present  Chief  Justicey 
and  indorsed  with  the  date  of  1826,  the  writing  of  the 
addition  Third  instead  of  Fourth  was  an  obvious  clerical 


error. 
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error,  and  immaterial ;  that  the  numerical  adjunct  at-  1^7> 
tached  to  the  king's  name  formed  no  part  of  his  title ; 
that  a  misdescription  of  the  great  seal,  styling  it  the 
seal  of  Gtreef  Britmn  instead  of  ibe  seal  of  the  United 
Kingdom,  had  been  held  immaterial,  Rex  v.  Bullock  (a); 
and  that  ihe  Befesdant  having  acted  imder  the  writ 
aad  made  a  t«tum,  was  stopped  to  say  that  it  was  not 
a  writ  tof  the  king. 

JVUde  Serjt^  contrik,  «rged  that  as  l!be  sheriff  might 
iisve  been  sued  for  an  irregularity  in  •executing  this  writ^ 
be  ought  not  to  he  dtiwged  for  Trot  executing  it;  -and  he 
r»G9rred  to  Seeandooffr  v.  Wctme  (i&),  where  a  declaration 
on  a  bail-bond  having  alleged  that  the  Plaintiffs  sued 
OfA  a  latitat  4ftgainst  Franm^.  by  the  name  ^f  J(An  «7., 
it  was  holden  in  an  motion  gainst  the  bail,  that  thn 
aHagatioR  mw  not  fNPoved  by  the  production  of  a  -writ 
agasost  John  J.,  thmi^h  he  tiad  signed  the  bond^ 
**  Snanck  J,  arretted  by  die  name  of  John  J.** 

But  the  Court  were  clem*,  that  the  writ  being  tested 
in  the  name  of  the  present  Chief  JFustice,  and  being 
IndorBed  «^ith  tlie  date  1826,  there  was  no  materhd 
variance  between  the  UTit  declared  on  and  that  produced 
in  evidence ;  and,  at  all  events,  that  the  sheriff  halving 
ackoowledgoiA  the  writ  by  act^g  on  ft,  could  not  now 
maintaih  such  an  objection. 

Rule  absolute* 

{m)  1  Tamt.  fj.  {h)  %  Campb.  ij^ 


idO  CSASES  w  TRINITY  TERM    ' 

i82r.       •  '  ■  •....!,...■     ,.,.■.. 

*  wiV"^  ,  .  '      1  in)(i  ■  ) 

•Jtt«tfa6.'  Parker  and  Another  «;.  Rawlikc^s.  '    ' 

The  terms  of  ASSUMPSIT.  The  Plaintiflk  declared,  thabth^,j«l 
a  contract  the  special  instance  and  request  of  the  Defendaalf 
^**7-"^Mt  '^^^'g^*"^^  ^^*  ^^  Defendant  to  buy,  and  bou/^t/of 
jfpril  z8i6y  him,  and  the  Defendant  sold  to  the  Flaintiils  on  the 
sold /r./*.  one  gth  ^f  jp^^i  1326,  a  large  quantity,  to  wit,  one  bale 
at  lof.  a  *  of  New  Providence  sponge,  weighing  one  hundred)  three 
pound,  and  quarters,  and  twenty-one  pounds  gross,  tare  eight 
bought  o  pounds,  then  lying  in  a  certain  warehouse  of  the  De- 
ochre  at  5/.  a  fendant,  marked  P,.  at  a  certain  rate  or  price  agreed  on 
ton,  to  be  dc-  between  the  Plaintifii  and  Defendant,  to  wit,  at  tbe  rate 
before  the  ^^  price  of  ten  shillings  for  each  and  'every!  pouod 
a4th  in»t."  tliereof ;  and  the  PlaintifTs  bargained  and  sold  to  the 

th  d*^live  *of  ^^'^"^*"'»  ^^^  ^'^®  Defendant  bought  of  the  Plain- 
the  ochre  by  tifis  a  quantity  of  yellow  ochre,  equal  to  a  certain 
the  a4th  to  the  sample  thereof  produced  and  shewn  to  the  Defendant, 
price  of  the  marked  B.,  at  and  after  the  rate  of  five  pounds  per 
sponge,  was  a  ton,  to  be  delivered  free  alongside  a  certain  wharf, 
cedeifto?^^^  called  the  Red  Lion  Wharf,  on  or  before  the  24th  of 
delivery  of  the  April  1826  :  and  in  consideration  thereof^  and  that  the 
sponge.  Plaintiffs   at  the  special  instance   and  recjuest  of  the 

Defekidanty  bad  undertaken  and  faithfully  promised  the 
Defendant  to  accept  and  receive  the  sponge  and  to  pay 
him  for  the  same  at  the  rate  aforesaid,  by  delivering  to 
him  free  alongside  the  Red  Lion  Wharf,  within  the  time 
aforesaid,  yellow  ochre  at  the  rate  aforesaid,  to^uch  an 
amount  and  extent  as  would  be  equal  in  value  to  the 
sponge,  and  within  the  time  aforesaid,  the  Defendant 
undertook  and  faithfully  promised  the  Plaintiffs  to  de- 
liver to  them  die  said  quantity  of  New  Providence  sponge 
within  a  reasonable  time  th^i  next  ensuing:  thiit  the 
Plaintiffs  had  always  since  the  making  of  their  said  pro- 
mise 
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mise  and  undertaking,  been  ready  to  accept  the  quantity 
of  j^nge,  and  to  pay  for  the  same  in  manner  afore- 
said :  and  that  they  were  ready  and  willing  to  have 
delivered  to  him  whhiu  the  time  aforesaid,  free,  along- 
side the  said  wharf,  yellow  ochre  equal  to  the  said 
sampley  at  the  rate  in  that  behalf  aforesaid,  to  an  amonot 
equal  to  the  price  and  amount  of  the  said  quantity  of 
New  Providence  sponge,  and  had  delivered  to  him  yellow 
ochre  to  a  lai^  amount,  to  wit,  the  amount  of  eighty- 
seven  pounds  of  lawful  money,  in  part  payment  of  and 
for  the  sponge. 

Breach,  non-delivery  of  the  sponge.  Plea,  non- 
ossumpfiL 

At  the  trial  before  Besl  C.  J.,  London  sittings  in  this 
term,  the  contract  on  which  the  Plaintiffs  sued  appeared 
to  be  as  follows : 

"  Sold  Messrs.  JV.  &  S.  B.  Parker,  one  bale  of  New 
Providence  sponge,  weighing  one  hundred  three  quar- 
ters and  twenty-one  pounds  gross,  tare  eight  pounds, 
lying  in  my  warehouse,  marked  P.,  at  ten  shillings 
per  pound :  and  bought  of  them  yellow  ochre  equal 
to  sample,  at  five  pounds  per  ton ;  the  sample,  that 
which  is  marked  B. :  to  be  delivered  free  alongside 
of  Red  Lion  Wharf,  the  empty  packages  to  be  re- 
turned, and  the  ochre  to  be  delivered  on  or  before 
the  24th  instant. 

"  April  6.  1826."  "  Joseph  Rawlings:' 

Directed  to  Messrs.  W.  &  S.  B.  Parker- 
One  of  the  Plaintiffs  selected  the  sponge  at  the  De- 
fendant's warehouse,  but  afterwards  suspecting  .  they 
had  made  a  bad  bargain,  and  before  they  had  de- 
livered the  whole  of  the  ochre,  they  sent  a  friend  to 
inspect  the  sponge.  The  Defendant  did  not  afibrd  him 
a  sight  of  it     The  Plaintiffii  delivered  ochre  at  various 

times 


im^ 
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e£  tlift  qK]ng&  Ib  ifey  lir^O  tkegr  gaM  m  kimis,m 
Older  to  rsotivc  Am  spa^c,  Jbut  the  DcftiidiMil  gefipii 
to  deliver  it  to  bim  or  to  the  PlakatiffiT  cffmiaiv  ^o 
WM  dtorvrarda  a«tboraed  toi  app^y  for  it?  be  tbcn, 
hoverer,  promised  to  send  it^  bat  faslbig  in  his  proiDiM^ 
the  FlaimiiSi  wrote  to  eay  they  had  been  deprived  of  the 
only  means  of  cUsposing  of  the  qxinge^  and  to  d^rfine 
taking  it:  no  more  ochre  was  driivered,  bat  a  demand 
was.  made  for  the  p^ment  of  what  had  been'  aisetTdy 
sent. 

The  action  was  commenced  in  Augmt  last. 

The  defence  was,  that  the  Plaintiffs  had  not  didlMMBd 
in  pagrment  fiar  the  sponge  by  the  94th  of  AprO^  pur- 
saant  to  their  contract,  the  whole  of  the  oefaae  ntoeMury 
to  make  up  the  payment;  and  a  verdict' faaving-i^Mii 
found  for  the  Defendant,  '  ^..^ 

Taddy  Serjt.  moved  for  a  new  trial,  on  the  ground 
that  the  agreement  between  these  parties  constituted  tvo 
separate  contracts ;  the  fair  construction  of  which  iiras, 
that  the  Defendant  was  to  deliver  his  sponge  witbib'a 
reasonable  time,  and  the  Plaintiffs  their  ochre  by  4ie 
.24th  of  Aprils  and  though  the  Defendant  might  hhve 
brought  a  cross  action  against  the  Plaintiffi  for  tim  non- 
delivery of  the  whole  by  that  time,  he  could  not  sct^  it 
up  as  a  defence  of  the  breach  of  his  own  contract  to 
deliver  sponge  within  a  reasonable  time.  It  was  no  part 
of  the  agreement  that  the  sponge  should  be  paid  for^iy 
the  oclire,  or  that  the  oehre  shoiiM  be  delivered  b<A»re 
thespongOi  ••««'- 


!%€  Court f  however,  were  of  opinion  dutt  llria  enfta 
cwUaot  io  pay  for  the  sponge  with  oehre  inmi—Aof 
wen^;  thai  the  deUmery  of  the  ochm  by  tbeiklibfof 


;i^n49  Wtotldhioii  pifeeededt  lathe  PlaintSffii' Iwvbig 
«ny'<5hiiiii  for  the  aponge;  and  the  condition  not  having 
hnm^pelftbttiktdf  thePloiiidffiireine  propeify  nonsuited. 

Rule  refiascd^ 


fiyisv  LoNDOM  Water  Works  Compafiy  v.  BAiL£lr    June  %6. 
and  Others. 

T^HBS  Plaintiffsi  a  corporate  body»  raed  the  Defendants  An  ict  of  par- 

Mi.  in  «lauB>p0it|  on  a  contract  entered  into  February  K*™ntf«n- 
1  *•       I      1  ••  i»  .  .  -. .         powered  the 

Wthi  'i6a4»  far  the  denverj  of  a  certain  number  of  iron  directors  of  a 


»;at  stated  periods^  pursuant  to  certain  proposals  water  com- 

is^ed  by  the  Plaintiffs,  and  accepted  by  the  DefendantB.  T^n^r^S^ 

The  pipes  were  to  be  made  according  to  a  specification,  agreements, 

lontaininff  minute  details  as  to  size,  shape,  and  quality;  ^^^J'f ^^ins 

•  t     1  .  -  .111  «  ^.    with  the  work- 

«en»tx>  be  marked  m  various  parts  with  the  letters  £.  L.  men,  agents, 

andl'Wete  to  be  ddivered,  certain  portions  in  Aprils  undertakers, 

Jfay,V«ie.  Ju(y,  and  AuguU  1824,  and  the  residue  by  ^^^1^^^' 

Ladjhdi^  lHi6.    The  Defendants  did  not  deliver  the  in  the  under- 

wlik>k  qoaality   contracted   for,    and  this  action  was  ^^\'?V/  ^ 

.  .  n        •    .     o .,  .  Held,  that 

biougbt  to  recover  damages  for  their  fiulure  to  do  so.  an  agreement 

The  eontract  was  not  under  seal.  ^^  the  fabric- 

flhe^lG.S.  C.72.  *.28»  contains  the  following  pro-  Jy^p^p^^^ 

with  respect  to  this  company.'    *^  And  the  di*  certain  stated 


leetoirft  shall  and  may  contract  and  airree  with  any  P^"<^*  ^^ 

,.     ,  •'not  valid 

b^dy  politic,  corporate,  ooUegiatei  or  any  person  or  unless  under 

persons  being  owner  or  owners,  occupier  or  occupiers  *^1- 

thereof  interested  therein,  and  willing  to  sell  or  let  the 

flame,  for  the  purchase  or  rent  of  lands,  tenements,  or 

bemflbtaments  that  may  be  wanted  for  the  purpoaes  Of 

thajruodertajiing,  and  the  wwrka  thetwttnto  bebnging, 

aqjl  shall  and  may,  on  behalf  of  the  said  company  of 

propnetors, 


Bailky. 
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189T.  proprieton,  settle,  accost, 'atid  determine  ill  maMtUf 
„*  ^ ,'  ■  ^  questions,  and  differences  -which  shall  or  may  arise 
Water  Works  between  the  said  company  of  proprietors  and  the  seyeral 
Coaptny  owners  of  and  interested  in  any  lands,  tenements,  or 
hereditaments  which  may  be  wanted,  damaged,  or  a& 
fected  by  the  execution  of  any  of  the  powers  hereby 
granted;  and  shall  and  may  make  contracts,  agreements, 
and  bargains  with  the  workmen,  agents,  undertakers, 
and  other  persons  employed  or  concerned  in  making, 
completing,  or  continuing  the  works  belonging  to  the 
said  undertaking,  and  all  and  every  part  or  parts 
thereof:  and  the  said  directors  shall  (subject  never- 
theless to  the  orders  and  directions  of  general  or  special 
general  assemblies)  have  full  power  and  authority  to 
direct  and  manage  the  afiuirs  of  the  said  company  dt 
proprietors;  and  the  said  directors  shall,  by'thto* 
selves  or  the  clerk  to  the  said  company  of  propriiE^t6n, 
keep  a  full  and  true  account  of  all  money  disbursed  >ind 
payments  made  by  the  said  directors,  and  by  all  and 
every  person  and  persons  employed  by  or  under  themy 
and  of  all-and  every  sum  and  sums  of  money  whieh'they 
shall  receive  on  behalf  or  in  respect  of  the  said  under- 
taking from  any  collector  or  collectors,  or  other  oflBcer 
or  officers,  or  from  any  other  person  or  persons  whom- 
soever, employed  in  or  having  any  concerns,  dealings, 
or  transactions  with  the  said  undertaking,  or  in  or  with 
any  part  or  parts  thereof;  and  shall  regularly,  by 
themselves  or  their  clerk  as  aforesaid,  write,  ittsett,' 
and  enter  in  a  book  or  books,  to  be  from  time  to  time 
provided  at  the  expence  of  the  said  company  of  pro- 
prietors, for  the  purpose,  minutes  or 'copies  (as  the  case 
shall  require)  of  every  such  contract,  bargain,  reci^ipt,' 
and  disbursement;  and  of  all  other  their  orders  and' 
proceedings,  which  book  or  books  shall  be  deposited 
with  and  kept  locked  up  under  the  care  and  direction 
of  tht  said  direclom/' 

At 


ivjnm  &99W  if^R.oF  ^WO«.lV. 


^.^ij)« v|rU  before  But  C.  J^  Zmdos 

J&^jr  Icrmt  mmy  obgectioniv  hath  in  fiiot  and  law,  v^ne  »^^  j^^qj„,^ 

^^^9d  Bg^mi  the  Plainliffs'  elaiio»  and  among  tbe  i»t,  if^^w  W4)il» 

.cM  tbe  Phiimifii  benog  a  corpoiale  body  eonld  not 

^9i^r  ioto  aopntract  ^x«qpi  iwder  saaly  aad  caiiaeqi]eii% 

ooi^d  not  siiAe  in  nssmipsU :  whereupoa 

A  verdict  vas  takaa  fiv  the  Plamtiffiii  with  leave  for 
ihe.Pefeiidant  itp  roova  tp  ^t  it  aside  and  eater  a  non*- 
e$ii^  upon  this  ai»d  oilher  gfouMk. 

,  fVilde  Segt.  noved  for  a  rule  nm  aoconliogljrf  aad 
muiy  o^eptioBs  advanoed  by  him  ivere  ai|;ued  at  gpneat 
^fi^gth)  but  tbe  only  p^iat  on  which  the  Coart  delivecod 
^y  ^aioD,  was  tbe  ^capacity  of  tbe  company  to  enta^ 
j|g|U)^a;ai«traQt  of  ibis  kind  wicboiit  a  writiag  under  s9tL 
44||^liat  them  It  was  argaed,  that  iben  were  only  certaia 
esixiitedcases.in  which  a  coipoffaliioa  ooold  make  or  sue 
00.^  Ofttltcact  net  under  seal;  and  that  this  case  did  not 
ff^  witbisi  the  .exeeptioosy  which  were  confined  to  ex- 
wptQd4X>ntiMts;  iSkyor  qf  Sif^d  v.  TiBt^mh  to  acts 
of  daily  occurrence  and  of  little  iroportaDcei  as  die  pi^^ 
ment  of  wages;  &c.  Bro.  Abr,  Carp.  pi.  56.;  or  of  im^ 
stediSLte  necessity  $  jHdmv.If^{b);  or  to  the  drawing 
oi^,biU3  ^uQ$t9s  by  a  coxpocatioa  iostitiUed  for  ihepHft- 
pqe0^  vlifce  the  b«pk  i^  Engkmi.'  that  the  47  G*  8.  ^  92. 
s.^fif  wbicb  enabled  tbe  directors,  in  ease  of  tbe  conif- 
fWy,  to  contraa  with  peraens  engaged  in  die  nsdecv- 
lak#i|g9  did  Aot  aittboriae  then  to  conjtract  in  any  either 
tb^^Jlb^  i«saal  laaanert  viz.  under  seal 

.,Tflfl4f  Soqtt  <m^y  niaintaioed  that  the  maflSfeat 
«^l^t  of  the  set  of  parUasoeat  was  to  give  (aciUties  to 
the  directors  in  managing  the  concerns  of  a  trading 

Vol,  IV.  U  company^ 
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18^7.       company,  and  that  tliat  object  iroald  be'  Entirely  de- 

«^    V  feated  by  compellihir  them  to  have  tecoarse  to  the  for- 

EastLomdon       ..       \.        :  ,  ,  ^  .         . 

Water  WoiVs  ^^^^  ^i  &n  instrument  under  seal  for'  every  bargain 

^^ompuy     thus  made  in  conducting  the  afiairs  ot*  the  company. 

g^^  He  referred  to  Lord  Yarborcugh  v.  T/ie  Bank  of  Eng- 
land {a),  Bex  v.  Bigg  {b) J  Slark  v.  Highgate  Atckdoay 
Company  {c)^  and  Broughtcn  v.  Manehester  Water  WMcs 
Company  {d)t  to  shew  tliat  there  were  many  acts  which  a 
corporation  might  effectually  do  without  a  Mrritfaig  under 
seal,  and  more  especially  acts  necessary  for  conducting 
any  business  in  which  they  might  be  engaged,  such  as 
hiring  servants,  providing  for  the  support  of  members, 
&c.  That  with  a  water  company,  the  ordering  of  Water 
pipes  was  a  matter  of  daily  and  immediate  necessityto 
the  business  of  the  company,  and  as  such,  withhi'tbe 
exceptions  specified  in  Bro.  Abr.  Corporta.  pL  561,  )and 
Horn  V.  Ivy.  Such  orders  were  as  much  a  part  of  the 
business  of  the  company,  as  the  drawing  bills  and  notes 
was  the  business  of  the  bank  of  England.  It  was  only 
in  transactions  affecting  real  property  th^  the  ibrmaltey 
of  a  seal  was  required. 

Best  C.  J.  This  was  an  action  of  assumpdt  to 
recover  damages  for  the  non^delivery  of  certain  iron 
pipes  according  to  agreement.  Several  objections  were 
made  to  the  Plaintiffs'  claim  at  the  trial,  and  were  re^ 
served  for  the  consideration  of  the  Court.  It  is  onTy 
necessary,  however,  for  us  to  notice  one  of  them,  as  that 
is  fatal  to  the  claim ;  namely,  that  this  is  an  action  of 
assumpsit  against  a  corporation  on  an  executory  contract* 
If  the  Plainti£6  were  not  bound  by  this  contract^  neither 
were  the  Defendants,  as  no  contract  which  is  not  mutuid 

fa)  iSEiuU  6.  (r)  5  TaunU  79a. 

t)  3  P.  Wmt.  4x9-  W  3  B.  ef  A.  la. 

can 
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OBti  be  valid.    I  bad  no  difficulty  oii  tins  point  at  the       1827. 
trial,  buta  doubt  having  been  raised  on  the  construction  £^]JJlon«)N 
of  the  act  constituting  the  corporation,  it  was  reserved  Wattr  WodLs 
for  the  consideration  of  the  Court.     It  is  clear  as  a      Company 
general  rule,  that  a  corporation  cannot  express  its  will      baiust. 
except  by  writing  under  the  common  seal  of  the  body 
corporate.     It  has  indeed  been  contended  at  the  bar, 
that  this  rule  is  confined  to  contracts  afiecting  real  pro* 
perty ;  but  the  rule  is  by  no  means  so  confined,  although 
undoubtedly  it  is  subject  to  some  exceptions :  these  are 
to  be  found  in  Bro.  Abr^  tit.  Corporation^  pL  56-^  and 
the  present  case  does  not  fall  within  any  of  them. 

The  first  is,  where  the  contract  is  executed ;  in  that 
case  the  law  implies  a  promise,  and  a  deed  under  seal  is  ' 
not  necessary,  as  we  have  lately  decided  in  the  Mayor 
and  Corporation  of  Sttxffbrd  v,  Tilly  where  it  was  holden 
that  a  corporation  might  maintain  assumpsit  for  the  use 
and  occupation  of  their  land. 

The  next  exception  is,  where  the  acts  done  are  of 
daily  necessity  to  the  corporation,  or  too  insignificant  to 
be  worth  the  trouble  of  affixing  the  common  seal :  all 
these  are  enumerated  in  Bro.  Abr.j  Corporation,  56.,  and 
in  Ham  v.  Ity^ 

Another  exception  is,  where  a  corporation  has  a  head, 
as  a  mayor,  or  a  dean,  who  may  give  commands  which 
a  party  may  obey  without  the  sanction  of  a  common 
seal,  Randelv.  Deane  (a),  or  may  bind  the  corporation  by 
record,  Vin.Abr^  Corpor.  K.  7.  21.  A  fourth  exception 
is,  where  the  acts  to  be  done  must  be  done  immediately, 
and  it  would  be  impossible  to  wait  for  the  formality  of 
the  corporation  seal;  as  where  cattle  are  to  be  distrained 
damage  feasant,  which  might  escape  before  th^^  seal 
could  be  affixed.     Manly  v.  Long,  {b)     But  it  is  only  in 

{a)  %  Lui.  1497.  W  3  -^^«v-  '07. 

U  2  cases 


CASES  .^N  TmmT¥  TEXM 

1««7.      «SQS  «r  iieoB0$ity,«oQQaaiQliQd  bjr  tUe  Iwiiry  of  the  pw- 

SA8rXoi»6N  ^^^•^S*  *h«t  :8ttcJi  9  couTse  jobh  bepursiied.;  for  in  Horn 

Water  .W(Mb  ▼•  %  it  i»  AakJ  down  thai  the  appQimmeiit  et  the  bailiff 

OMiipMij     who  is  lo  i^ake  dislrsssies  fiw  the  aorp^Mifm  BHist  ^Je 

The  same  principle  ef  jQHeoessity  ^ppliep  ie  corpjor- 
«tions  created  for  pqiposes  of  jtrad^  audi  as  the  Bai^k  ^r 
.fygland.  The  very  object  of  that  inatitution  requinoa 
that  it  should  have  ihe  power  iof  issuiqg  bill$  qf  eK- 
cbaoge  and  promissory  laotea.  Bat  this  i^dtflgeni^e  is 
not  e^^nded  beyond  cases  o.f  necesaity^  for  in  ^SUtrk  t. 
TheHigigateArchwff  Company  iht<io^ts9^  "That 
i^ssumpsit  on  notes  would  not  lie  i^ainst  a  fiotpontloHf 
>iinless  .the  act  which  authorijEed  .ihe  makiog  of  ^epro- 
^miasory  notes  £o  nomine,  by  the  corporation  ex  m  Ur- 
mnif  impliedly  empowered  the  corporation  to  iwke  a 
promise."  And  in  JBroughUm  v,  Hie  Mansheiier  Waier^ 
XDorks  Company^  which  I  ^should  noit  citt;,  but  ^at 
my  judgment  in  the  case  h^  been  ^eonfiiwed  l>y  a 
decision  in  this  court,  I  am  reported^  iind  «cvrectly, 
to  have  said,  «  When  a  company,  like  the  Bank  df 
iEngland  or  JEast  India  Company,  ane  inoorporated  far 
the  purposes  of  trade,  it  seems  to  i^Milt  from  thie 
very  object  of  their  being  so  ineocpoivied,  lliat  they 
should  have  power  to  accept  bills  or  issue  {Mromis- 
sory  notes.  It  would  be  impossible  for  either  ef  these 
companies  to  go  on  without  accepting  i>iUs."  Thi^ 
therefore,  being  an  action  pf  mmmpsU  on  an  eiqu»» 
executory  (contract  wh^re  the  party  cannot  recover  on 
any  legal  implication,  but  only  4>n  the  bai^n  as  k 
actually  exists,  is  an  action  which  does  noi  ]k  against 
a  corporation,  unless  authorised  by  the  act  which 
constitutes  the  corporation.  The  contract  npt  bding 
binding  on  the  corporation,  there  is  no  mutuality  be- 
tween the  parties,  and  as  the  corporation  cannot  be 

sued. 


IN  1»E  iKloWA  ttHBf  o9  (xEO.  IV.  29* 

sued,    neither  can   it   sue.      Does   the  statute,   then,        Idi^. 
contain  any  thing  to  alter,  in  this  instance,  the  general  ^^^^  I/jnixjw 
law    by    which    corporations    are    bound  ?      The    act  W^ter  Works 
creating  this  corporation,    47  G.  3.  c.  72.  s.  38.,  enacts      C«npany 
**  That  the  directors  may  make  contracts,  agreements,       Bailbt. 
and  bMjgains,  wjtb  the  workmen,,  agents,  undertakers, 
and  other  pevsons  employdi  m  the*  said  undertrising." 
This  seems,,  ^t  first  s^t,  to  give  the  directoes]  authority 
to  mahf  a-  bargain' such- as  the  present;,  but  ia  truth  it  is 
ooijf^  incsnded  to^  enaUe  tbem  to  regulate  the  internal 
conoerns  of  the  company  without  the  incumbrance  of 
calling  all  the  members  of  t&e  company  together.     The 
dtredots  may,  indeed,  of  their  own  authority,  mske  a. 
bargain  under  the  provisions  of  this  clause  in  the  act; 
but  they  must  make  such  bargain  in  the  usual  way ;  the 
compeny  must  expne8»  their  assent  in  the  mode  pre* 
scribed  by  Ibw,  by  a  writing  under  their  common  seaL 

Upqn  the  ground,  therefore,  that  in  this  instance  the 
Plaintiffs  have  sued  on  a  contract,  not  under  the  comt* 
ttkon  seal  of  the  corporation,  the  rule  for  setting  aside 
the  verdict  which  has  been  obtained  by  them^  must  be 
made 

Absolute 
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J***  30'  Gully  v.  Bishop  of  Exeter. 

Anadvowson    QlJARE  IMPEDIT.    The  declaration,  in  traciifg 
infwTllS^Sid^         *®  Plaintiff's  title,  stated,  among  other  things, 
the  word  tene^      That  Robert  Isaac  being  fieised  of  a  purparty  or 

^'''^'  fourth  part  of  the  advowson  in  question,  by  deed  poll  of 

%,  Where  a  ,  .^.  *•  -i.-^  «. 

devisor,  after     1^72,  m  consideration  of  20s.  paid  by  L&wes  Stevtngs^ 

leaving  several  and  for  service  done  to  him  by  Ijcwes  StevingSj  as  also 
z/.  to  his  heir-  ^'^^  divers  other  good  and  valuable  causes  and  consider^ 
directing  that  ations  him  theiteunto  moving,  granted  the  same  pur- 
certain  pro-  party  in  the  same  advowson  to  Lewes  Steoings  and  his 
perty  should      f^ .  ^ 

be  told  to  pay   heirs  : 

his  debts;  and  That  afterwards  John  Stevings^  who  took  undfer  LeWeSt 
in  cweThat  ^^^^^ed  the  said  purparty  in  the  advowson  to  his  brother 
first  pointed  Sickardj  if  living,  and  if  dead,  to  lUckard's  childreti, 
out  should  be  ^^^  jj^^j^.  j^^j^.^  ^^  tenants  in  common ;  KatJierinej 
insuflfcient;  »        .  ^ 

then  leaving      Tnomasine,  Susannah^  and  Janey  being,  at  the  time  of 

aoA  a  year       the  death  of  John  Stevings,  the  only  children  of  the  said 
more  to  his         t>  •  »      j 
wife  to  be         Rtchard. 

charged  on  all  At  the  trial  before  Park  J.,  Exeter  Spring  assizes, 

wiVold'^'dcr*  the  deed  from  Robert  Isaac  to  Leaoes  Steoings  being 

vised  all  the  produced,  appeared,  for  the  considerations  therein  stated, 

residue  of  his  to   Convey  the  whole  advowson  from  Robert  Isaac  to 

chattels,  lands  ^^^^'^'^^  StevingSy  but  it  appeared  also  that  Isaac  was  en- 

and  tenements,  titled  to  no  more  than  a  fourth  part. 

^-*'^*. '"  John  Steoings^  will  being  produced,  commenced  as 

hU  brother,        follows : 

if  living,  if  not 

to  his  brother's  children,  with  a  proviso  that  C  T.  and  B^  should  have  aooA  mvre 

than  the  others ; 

Held,  that  a  fee  passed  in  the  residue. 

;;.  The  declaration  stated,  that  /.  5.  by  deed  conveyed  the  purparty  of  an  advow- 
son to  Zi  S.  By  the  deed  /.  S.  had  conveyed  the  whole,  but  it  appeared  that  he 
possessed  only  a  purparty  : 

Held,  no  variance. 

«  As 


IK  THB  ExGHiai  Year  of  GEO.  IV. 


2&1 


*'  As  for  the  worldly  estate  it  has  pleased  God  to 
give  me,  I  dispose  of  the  same  as  hereafter  mentioned:'' 
he  then  proceeded  to  give  several  estates  to  his  wife 
expressly  for  her  life;  a  dwelling-house  to  Prudence 
Hawkes  expressly  for  her  life;  successive  terms  for  years 
in  the  same  house  to  the  husband  and  son  of  Prudence^ 
each  of  them  paying  testator's  widow  during  her  life  l5* 
per  atrnttnif  and  after  her  death  l$,per  annum  to  testator's 
heir;  then  he  directed  certain  property  to  be  sold  to 
pay  his  debts,  and  ordered  that  other  property  should 
not  be  sold  unless  necessary,  expressing  his  belief  that 
there  would  be  enough  to  pay  his  debts  without  selling 
that  other  part.  After  his  debts  were  paid  he  gave  bis 
wife  an  additional  20/.  per  annum^  to  be  issuing  out  of 
the  whole  estate  that  should  remain  unsold ;  then  fol- 
lowed the  residuary  clause:  ^*  all  the  rest  and  residue 
of  my  goods  and  chattels,  lands  and  tenements,  not 
before  given  and  bequeathed,  my  debts  being  paid,  I 
give  and  bequeath,  subject  and  charged  as  aforesaid,  to 
my  brother  22.  SieoingSf  if  living  at  the  time  of  my  death, 
if  not  living,  to  his  children,  to  be  divided  between  them; 
but  my  mind  is,  that  Catherine  shall  have  200/.,  Tho^ 
masine  SOO/.,  and  Elizabeth  200/.  more  than  any  of  the 
rest." 

It  was  objected  that  the  deed  from  Isaac  to  Lewes 
Stevings  was  misdescribed  in  the  declaration,  inasmuch 
as  it  professed  to  convey  the  whole  advowson,  and  not 
a  purparty,  and  to  have  been  made  for  several  consider** 
ations,  and  not  merely  in  consideration  of  20^.  This 
objection  was  overruled.  But  it  being  also  objected  that 
John  Sieving^  will  did  not  convey  a  fee  in  the  purparty 
of  the  advowson  to  Richard  Sterrings'  children,  or  at  all 
events  that  an  advowson  in  gross  would  not  pass  under 
the  word  tenement^  the  Plaintiff  was  nonsuited,  with 
liberty  to  move  the  Court  for  a  new  trial. 

The  declaration  containing  also  an  allegation  that,  in 
U  4  1699, 
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1 699*  Jbkf^  Sieirings  granted  to  Henty  ChkkesUr  the  next 
ftToidanee  of  the  Wtog  ia  quedlioa  by  an  Indenture 
which  was  then  deliTered  to  Henry  ChkheUer^  but  of 
wbieb  the  Plaialtf  made  pnofert  of  the  cduBterpart, 

The  Plainicff  at  the  UriaA  ealted  F.  ChieheOer^  the 
rqirtaeDtathre  of  HeKnf  CbkhetUr^  who  ataled  thai  he 
bad  pkced  all  bi»  tklenleede  ia  the  haads  of  an  ottonie; 
at  Baihr  that  the  attorney  sent  them  UkH^PhiffSf  who 
was  conoerned  for  MasoaU^  of  whom  &  Chichater  had 
borrowed  money ;  and  that  Mascatl  said  tbej  were  in 
the  huida  of  PhippBi  another  witness  proved  a  search 
at  Phippifii  that  he  looked  at  all  the  deeds  he  had,  but 
did  not  read  them  all  through* 

It  was  objected  that  a  sufficient  search  had  not  been 
made  for  the  original  to  entitle  the  Plaintiff  to  give  the 
counterpart  in  evidence^  bat  the  objection  was  oviQrruled# 
and  the  counterpart  received » 

WUdeSstjUy  inEasUr  term  last,, moved  for  a  rule  nisL 
In  answer  to  the  objection,  that  an  advowsoa  in  gross 
would  not  pass  under  the  word  tenement^  he  cited 
Co..  LU.  8^01  19  &.,  2BL  Comm.  17.,  Com.  Dig^  Mwtj^ 
Mm;  LondofM  v.  8ouihtuU{a\  Perkins  116  f  in  all  cf 
which  authorities  the  word  tenement  would  embraoean 
advowaon,  and  in  this  respect  no  distinetioD  was  made 
between  an  advowson  in  gross  and  an  advowson  ap-  * 
pendant*  Then,  to  shew  that  a  fee  passed  to  the  children 
of  Biehard  SUvingt^  he  observed  that  the  devisor,  after 
having  left  several  estates  expressly  for  Ivfe^  made  no 
8U(5h  limitation  in  the  devise  of  the  residue;  aad  that  he 
bad  charged  his  estates  with  the  payment  of  debts,  and 
with  an  annuity  to  his  wife  in  soch  a  way  that  nuthii^ 
less  than  the  devise  of  a  fee  could  carry  bis  iatenlioa  into 
efiecL   Upon  this  point,  Proffiiorton  v.  Hobfday  {b\  Com* 


[a)  Hob.  joj.  {h)  3  Murr.  itii. 
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{a)  s  Xajty  86.  W  ^B.tsfA.  765. 

(b)  Cm.  temp.  Talk.  X43«  {/)  5  ^'^  C.  339. 

{e)  3  Ati.  464.  (^)  a  5Mri«r,  JV.  P. 
(i)  z  Salk.  239. 
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Dig.  Demse^  N.  4.,  and  Doey.  anMng{a}  wem  refers       18fT« 
red  tow    A  rale  »»t  hmttg  been  gmnt^d, 

BoMitjMfir  Serjt  diewed  ciuse;  he  died  die  Ye*r^ 
book^  S6  H.  6w  ft5«,  m  m  auibeiri^  tfia*  an  advowson)  in 
gnuB  does n»t  Ke  iii  terare;  and  1  JloSL  Alr.%\^  faAe 
Eufkeat,  to  show  tbHoD  the  death  of  die  grantee  an  a(hr 
▼OMon  in  grose  doea  mT  eMlwat,  and  that»  therefiire,  it 
doe»Bot  Ke  in  tenare,  end  he  eontended  that  die  poekiona 
inFefkinsWe*,  Com.Dig*9  ^dboaao%  and Hofr. dM. did 
DotappfytoadfowsQBBingraBs.  InK€mseyr,La9igkum{b)f 
it  was  hoUen  that  an  advowaon  did  not  pasSj  thoagb  the 
devtfe  was  of  land%  tenemental  end  hereditaments  f  and 
in  mst^lmg  ▼.  Wes0idif^  {c)y  Lord  i&rdmiekw  aaid^  an 
advMrson  wiH  not  pass  by  the  word  hind%  although  it  VFiIi 
by  tenem^its  and  liereditaments ;  from  whence  it  naigkt 
be  inferred  that  he  thought  it  woidd  not  pam  by  the 
word  tmtments  alone ;  and  in  HopemU  v.  AcUand  (d), 
Tmorh  held  that  it  weald  not  paas  under  tmuments^ 

Then,  only  an-  estate  ibr  Kfe  passed.  Where  a  devisor- 
charges  his  estste,  a  fee  will  often  pass  in  ordertbat  tW 
charge  may  be  satisfied ;  but  wiiere  he  charges  the  peeseot 
it  is  otherwise :  here,  all  the  language  of  the  will  goes  to 
sh^  dhat  t^  person  was  charged^  and  not  the  estate^. 

BManjwr^ibea  oontended  that  tba  varances  betweeri^ 
the  alk^tions  in  die  declanition  and  the  eridcnee  ad* 
dneed  were  iatd^  referring  to  Swallam  v.  Beaunumt{e\ 
Bimardi  y.  Lmm  (/),  and  Biodc  ▼.  Zord  Broj^rook  (g), 
and  that  the  oeuoterpart  o£  the  deed  had  been  received 
without  seflSeient  proof  of  search« 

WUdey  in  reply,  argued  that  the  deed  was  set  out 
according  te  iu  legal  effect^  as  it  conveyed  in  &ot  no 


\J  )  5  -o-  ^  ^'  339- 

\g)  %  Starlies  N.  P.  C.  7. 

more 
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18S9i       mora  tins 'the  pvrpiutj,  the  gn»lor  having -no.  more 
Graj.        ^  convey;  and  the  only  neceasaryioonsideration  being' 

^  the  sum  mentioned. 

y»^<^  He  was  relieTed  from  the  ob)ection  as  to  the  search ; 
and  as  to  the  advowson  in  groaSf  observed)  that  no 
dedaion  had  been  adduced  to  shewthat  such  a  proper^ 
would  not  pass  under  the  word  tesetnent.  In  Finer 
the  auAorities  in  favour  of  that  position  w«ie  nmneroasi 
and  there  were  only  two  contriL  In  Westfidimg  v« 
WestfcUngy  Lord  Hardaidetfs  expression  >  must  be  taken 
to  mean  that  such  an  advowson  would  pass  under  tene*- 
ments  as  well  as  hereditaments.  Lord  Talbot^B  decisien 
turned  on  a  devise  for  charitable  purposes^  in  aid  of 
which  it  was  not  possiUe  to  sell  a  turn  to  a  void  benefice* 
The  dictum  in  Hopewell  v.  Addand  was  altogether  estra^ 
judicial. 

As  to  a  fee  passing  by  the  devise,  he  insisted  that 
under  this  will  the  estate  was  charged  with  the  various 
incumbrances,  and  not  the  person,  and  tliat,  therefore, 
a  fee  passed,  and  in  additicm  to  tiie-  £oi3mer  authorities 
referred  to  Andrew  v.  Southouse  (a),  Smith  v.  l^fndal{b)% 
and  Carpenter  v.  Chapmam  (c) 

•  Best  C.  J.  This  was  an  action  <  of  fi«ar?  impedA,  .  In 
dedoeing  the  PiaintifiPa  title,  the  dedamtion  stated  that 
John  StevingSj  amongst  other  things,  devised  and  be-^ 
queathed  the  purpalty  or  fourth  part  of  an  advowson 
to  his  brother  Richard  StevingSf  if  he  should  be  living 
at  the  time  of  the  testatot^s  deatli;  and  if  be  the  said 
S.  Stevings  should  not  be  living  at  the  time  of  the  tes** 
tatoi*'s  deaths  then  to  his  children  and  their  heirs  as 
tenants  in  common^ 

<  T6^  prove  this  allegation  the  will  was  read)  in  which, 
after  these  introductory  words,  '^  as  for  the  worldly  estate 


t^ 


)  5  r.  k.  a9».  (c)  9  Mo  J,  92. 

B)  a  SaJi.  685.  .     •    -  . .     . 

it 
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U  has  pleased  God  tor gtre [me^  I  dispose  of  thesameas  16971 
herakiafter  mentioned,"  JtAn  Stevmgs  pirboeeds  to  give: 
several  estates  to  his  wife  expressly ^/or  her  Itfet  a  dwell- 
ing hoQse  -to  Prudence  Hafote&for  her  Ufe^  suoces^lve 
terms  for  years  in  the  same  honse  after  her  deaA  to  the 
husband  and  son  of  Prudence^  each  of  these  piling 
tcstqt^r's  widow  during' her  life  is.  per  arnmmf  and  after 
her-  death,  Ij.  jocr  annum  to  tatatof^s  hiir:  then  he 
directs  property  to  be  sold  to  pay  his  debiSf  and  orders 
that  other  property  shall  not  be  sold  unless,  necessary^ 
and  expresses  his  belief  that  there  will  be  enough  to  pay* 
his  debts  without  selling  the  parts  so  reserved:  after  bis 
debts  are  paid  he  gives  his  wife  an  additional  201.  per. 
ammm  to  be  issuing  out  of  the  whole  estate  thai  shall 
remain  unsold  s 

Then  he  proceeds :  "  AH  the  residue  of  my  goodsy 
chattels)  landsj  and  tenements^  not  before  given  and  be- 
queathed, my  debts  being  paid,  I  give  and  bequeath, 
subject  and  charged  as  aforesaid^  to  my  brother  R*  Ste^ 
xdngSj  if  living  at  the  time  of  my  death,  if  not  livings  ta 
^is  children,  to  be  divided  between  them  ;  but  my  mind- 
is,  that  Catharine  shall  have  200/.,  Thomasine  300L« 
and  Elitabeth  2001.  more  than  any  of  the  rest." 

At  the  trial  it  was  objected,  fiist,  that  an  advewson  in 
gross  does  not  pass  under  the  word  tenements  ^  secondly, 
that  there  are  no  words  of  limitation,  and  that  there- 
fore these  parties  did  not  take  to  them  and  their  heirs, 
as  stated  in  the  declaration,  but  an  estate  for  life  only.. 
Upon  this  objection  the  Plaintiff  was  nonsuited,  and  a 
motion  has  now  been  made  to  set  the  nonsuit  aside. 

As  to  the  first  point,  it  is  admitted  that  an  advowsoa 
appendant  to  a  manor  lies  in  tenure,  and  therefore  would 
pass  under  die  word  tenement.  But  neither  Lord  Coke 
nor  Blackstone  make  any  distinction  between  advowsons 
in  gross  and  advowsons  appendant;  and  if  one. lies  in. 
tenure,  so  must  the  other.    In  Co.  Lit.  85  a.  we  find  the 

following 
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sendee."  ht  ^Blaet.ie.  <*  tenetoent  signite  ^vetj 
thkig  that  may  be  hcHdeaf  and  in  page  !?•  *so  w 
ttn  advowBon  A  ienemintJ*  Ait  if  on  advcMrflefli  in 
gmsa  cnwnt  Ikr  in  temrf^  neither  can  an  adtpthM>ii  ap« 
pendant 

It  aiaf  be  m^  that  there  eiui  be  lb  (s«vvk:ai?  fd^ 
adeawaon,  and  that  notfiing  can  lie  in  tenure  mlesy 
there  can  be  senriees  for  it;  that  it  isr  the  munor  onfy 
that  18  a  tenenoent,  and  not  the  ad^wson  a|>pendant 
teiit  I 

:  But  Lord  Coke  carries  the  import  of  the  trordf  tene-^ 
Boeiit  b^oad  things  that  lie  in  tendre. 

Co.  JUL  ^iu  ^*  Tgmementln  a  Urge  word  tx>  pata  tioC 
only  inheritances  whicft  arehclden^  but  offices^  rents,  tom^- 
mi»%  and  the  Yikey  wherein  a  man  hath  any  franfk  l^ne- 
annt,  and  whereof  be  ia  seised  «if  A  Ub^o^  iemrnafO&i^'^ 

If  UwmMiam  in  an  act  of  parlknnent  ittckNles  ad^ 
¥ow6on%  it  certainly  wUl  pasa  them  in  a  will  in  which  a 
testator  shews  that  he  did  not  mean  lb  le&ve  BXky  of  hi» 
^cipcny  unAsposed  of.  Nowv  no  nmn^  can  doabt  that 
adVowson9  OMy  be  entailed^  From  the  begthning  to^ 
the  end  of  die  slat,  ie  dmn^  15  Ed.  1.  r.T.,  ih  which  the^ 
kgtslattice  preposed  to-  fetter  all  the  property  of  the 
eottBtr;^,.  theve  rut  no  other  word  hut  iBnemmtumi  WcT 
alMiwId  tfaevefeM  miaettle  estates  if  we  held  fhar  an  ^^ 
^vamma  was  not  a  tenement.  Lord  Coke^  m  his  first  itef* 
(19  bi\  commenting  npoa  the  word  fenementum^  says, 
^  This  is  dM  only  word  which  the  said  stat.  of  W^st^ 
mimter  9nd.,  that  created  estates  tail^  useth ;  and  it  in* 
otndetb  not  only  all  corporeal  inheritances  y^kh  are  or 
mybetMtkn^  bnc  alsatyall  inheritances  issuing  out  of  any 
of  tAoae*  inheritances,  or  concerning  or  annested'  to^  or 
escerciseaUe  whlmi  the  same,  though  they  lie  not  in  te- 
tfnre,  a^  rents,  estovers,  commons,  or  other  profits 
granted  out  of  land  or  oflleea  or  dignities  whkh'  concern' 

land 
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Tt^  ^ol4  casag  ace  «U  otdlactpd  in  TtM^i^  jSjt^  iix^ 
Tenure  (B).    FpQm  naat  af  ih€$i^  ib^f^  »i>im  mb    '**^ 
eoaflictii^»  it  appears  that  advpiv^pnaJD  i^iaai^  aevntt 
as  appeodaat^  lia  ia  deawra. 

The  modem  cases  4ae  iJbe  ^iifcyePt.  M»  Umi  .hut:  ia 
WfsifoUng  y*  We^fffling,  JU>nl  H^^^m^k  ^%  ^  An 
advowson  will  not  pass  by  tbe  woid  ktids,  jtkikmxf^  it 
wiH  by  l^ateiowtP  W  i>iei^tai9e«lts/' 
,    Tha  ^^ions  laaaaiic  of  this  is  iJmt  H  twiH  iKiai 
t>7  t^^maats  ^  bereditoaiQPts;  ^  H  tdaes  Jut : 
liotfi.    In  Km^  v^  Lmn^^arth  indasd,.  it  tsyyuats  by  Ji 
4)ote  ia  Mr-  GrfffUh"^  aditjon  ibUt  Ae  wcMrds  af  iba  will 
wene,  "  laads,  taaemaat^  and  baredilwaaQtA."    But  tba 
Ju^ges^fkba  Kiag's  Bep»cb,Mfil  Ae  ClltoocUdribUaw^ 
ing  ^o^  pMSt  b»va  baaa  lof  ofaaiais  i;bat  ^  advomoaa 
did  apt  j)aai»  oa^  liaQasisa  vbat  was  i^aen  to  tbe  Anatees 
was.  ty/m  tP  raise  moaey^  .aad  wa»  Maid  late  aatsad 
iirosn.  a  ypid  ^9i:ebf 

As  to  the  objection  that  a  fee  did  oni  pasa  tin  Att 
^ijjrp^riyi^  it  is  fdqar  fraao  tbe  btfodastory  woida  of.  the 
will,  ^Doo^  the  MstsM>r'a  giviag  otbar  astatas  afcpnceslgr 
fpr.lifi^  fepqi  t^  cbaiiv^s  on  |dieia»  irovi  4ha  gsmg^the 
la^yto  bis  )iewr  ^^  of  one  «f  bi^  aetetaib  from  ilhava 
.beiag  jbo  devift^  ^oi^r:)  ^d  .ficom  the  tanas  ^af  die  «rei^ 
siduary  clause,  that  the  testator  fiaeaat'tagMre  hie  AiaMS 
the  fee* 

The  words  of  the  will  in  Pervwarden  v.  Gilbert  («), 
which  this  Court  held  pasaed  a  fee^  were  not  so  strong 
as  these  in  this  will.  I  agree  with  the  Judges  in  thai 
case,  that  we  can  derive  little  assistance  from  decisions ; 
we  must  look  at  the  will,  and  consider  tbe  intention  of 
the  testator,  and  if  possible  carry  it  into  effect*  But  all 
the  testator's  lands  were  to  be  sold  for  payment  of  his 

•      («)  %Mrod.mih^b,%s. 

debts, 
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^WM,  ^     debts,  if  necessary,  and  the  residaary  devise  is  sxJgeet  to 

OuLLY       ^*^  charge.     In  Doe  v.  SneUing{a)  Lord  EUenhorough 

V.  says,  *<  The  question  hath  always  been  whether  the 

^J*^^      charge  is  to  be  paid  out  of  the  rents  and  profits  of  the 

estate^  or  whether  it  is  to  be  paid  by  the  devisee  at  all 

events."     Here  it  is  to  be  paid  by  tlie  devisee  at  all 

events,  and  therefore  a  fee  passes. 

Some  other  objections,  which  were  overruled  at  the 
trial,  remain  to  be  noticed. 

The  declaration  alleges ihstRoberilsaac^  in  consider- 
ation of  20s.  and  other  good  causes  and  considerations, 
granted  to  Lewis  Sietdng  the  parparty  or  fourth  part  of 
the  advowson.  The  deed  produced  purported  to  convey 
the  entire  advowson,  but  it  appeared  that  the  grantor 
had  only  the  fourth  part.  It  was  objected,  however, 
that  neither  what  was  conveyed  nor  the  c<Misideration  is 
truly  described.  But  the  declaration  does  not  profess 
to  describe  the  deed  in  verbof  but  only  to  «tate  its  efiect; 
and  OS  Isaac  had  only  a  fourth  part,  the  eflbet  of  tb^  deed 
was  to  pass  a  fourth.  The  20s.  was  the  only  conaider^ 
alion  that  passed. 

With  respect  to  the  objection  that  the  counter-pait 
ought  not  to  have  been  reoeiv^  in  evidence,  «^  the  degree 
of  diligence  to  be  used  in  searching  for  a  deed,  nmst 
depend  on  the  importance  of  the  deed  and  the  pardcufanr 
circumstances  of  each  case.  We  are  of  opicfiontbetB 
vras  here  a  sufficient  sekreh. 

Rule  absolute  for  a  new  tridL 

(a)  5  Sa4t9  9Z, 


IN  .tm^  Sicnm  Y44R  OF  QEO.  IV. 


Galloway  v.  Bird  and  Another.  Jmc^o^ 

1)  EPLEVIN  for  taking  and  f/fij«s/;j^  detaining  Plains  Replevin  wilT 
tiiPs  goods.  not  lie  for 

Avowry,  that  Defendants  were  carriers^  and  lighter-  Uvered  to  a 
men,  and  that  one  C.  Bache  was  the  consignor,  and  carrier,  and 
PiaiBtiff  the  consignee  of  the  goods  in  question,  which  y^^^ 
taere  delivered  to  Defendants^  and  came  into  their  custody 
as  such  carriiers,  to  be  carried  to  the  Plaintiff,  with  his 
knowledge  and  consent^  and  for  reward  therefore  pcyable 
hf  C*  Baches  that  before  the  Plaintiff  had  any  property 
in  the  gdods,  Defendants  had  given  notice  to  Bache  that 
they-frould  detain  ell  goods  delivered  to  them,  not  onTy 
tar  the  charges  arising  on  such  goods,  but  for  all  monies 
due  to  them  on  any  other  account  from  Bache;  and  that 
the  Defehdaiits  detained  the  goods  by  virtue  of  a  certain 
lien  for  a  balance  of  S^SL  25.  due  to  them  from  Baeht, 
having  given  notice  to  Bache  that  they  claimed  such 
lien. 

Fleas,  first,  that  before  Plaintiff  had  any  notice  of  the 
notice  given  to  Bachej  Plaintiff  accepted  a  Mil  of  ex^ 
change  in  part  payment  of  the  goods,  which  bill- he 
aftcrwavds  paid. 

Secondly,  that  at  the  time  of  the  delivery  of  the  goods 
PkRDliff  had  no  notice  of  the  notice  alleged  to  have  been 
given  by  Defendants  to  Bache. 

Replication  to  first  plea,  that  Defendants  at  the  time 
they  detained  the  goods  had  no  notice  from  the  Plaintiff 
that  he  had  accepted  the  bill  of  exchange. 

To  the  second  the  Defendants  demurred  generally. 
The  Plaintiff  joined  in  the  demurrer  to  the  second, 
and  demurred  generally  to  the  replication  to  the  first. 
Joinder. 

The 
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2M7.  The  points  argued  were,  6r8t,  whether  the  carriers  of 

-"  -  '         goods  could,  under  the  circumstances  disclosed  in  the 

^.  pleadings,  detain  goods  from  the  consignee  for  a  general 

Bird.        Hen  in  respect  of  debts  due  t9  them  from  the  consignor. 

Secondly,  whether,  supposing  such  a  lien  to  exist  as 

dfpint  the  xoosignort  the  fact  «f  ^e  iCoosigMes  iwrkg 

paid  for  the  goods  would  prevent  iu  operating  Against 

him;  and^ 

Thirdly,  whether  the  action  of  i^plem  could  h» 
maintained  auMler  the  circwmta^ces  mmtiMed  to  the 
xileadiniE* 

Tfaa  Cpart  pronounced  ao  ^ipiofon  upon  Ae  first  two 
points;  upon  the  tburd  it  was  argued  by 

Wilde  JBeijt  that  ^vrfeTJA  Uos  wherever  fooda  are 
UBj^ustly  taken ;  ibr  whiidi  he  cited  BM.  ^.  jP.  tit.  £fr 
flmn^  Oom^  Dig»  JRefiaoith  4*  Bn  Sb0MMn  y*Slummm{a% 
and  the  language  of  Lwd  JSIlenb9r<mgk  in  Dore  ▼.  WH- 
kim(m  {b\  jeoommeBding  the  freq^n^  use  of  the  actiatt* 
The  takuE^  here  was  wvou^d*  because  the  Defeodaata 
received  ^t  good^  under  a  pretended  oentnct  tottrrf 
which  they  never  meant  to  perform. 


Tad^B^Uctrntrd.  The  goods  were  dblivtfsd  ^ 
a  CGiOftraqt  to  be  carried  |ar  jhir^  wd  ja  aueh  a  caselliefw 
is  no  wrongful  taking,  which  alone  can  justify  a  mfdevlo* 
Mac*  4bt,^  Bepkmn  4mA  Jvowiys  Cp«  LH.  14iS  bn  Siat. 
Marlbr.  &%  H.  S.  <:*  iU  West.  8.  \%  Ed.  \.  A«.  s.  t. 
Willes,  673. 

Best  C.J.  now  delivered  the judgiaieiii  of  the  CcwtU 
TUs  was  an  actim  pf  r^filevin,  but  the  goads  w%ich 
were  ivple^iod  had  beea  deliMer^d  to  iihe  dtmsssnti  upoct 

(a)  I  Sch.  &f  Le/r.  3S4-  (A)  4  StariU^-UlL 

*  ,  a  contract 


IN  THE  Eighth  Year  op  GEO.  IV.  301- 

a  oontMct  The  aathorities  all  lay  it  down  that  re- 
plevin can  only  be  maintained  where  goods  are  taken^ 
not  where  they  are  delivered  upon  a  contract ;  and  this 
is  clear  also  upon  the  form  of  pleading,  which  always  is 
that  the  defendant  <<  took  and  detained"  the  goods;  the 
idea  to  which  allegation  is,  non  cepit.  No  instance 
can  be  found  in  the  Digests  or  Abridgments  of  replevin 
having  been  brought  upon  a  delivery  under  a  contract 
Our  judgment  therefore  must  be  for  the  Defendants. 

Judgment  for  the  Defendants  accordingly. 


OiBBONS  %^.  Rule.  jWs«. 

nPHE  Defendant,  a  ship-broker,  whose  business  it  is  A  ship-broker 
to  procure  freight  and  passengers  for  ships,  sued  i«aot^Aia 
the  Defendant,  a  ship-owner,  for  services  of  that  de-  for  the  admis- 
scription.  non  and  re- 

The  declaration  was  in  the  common  form,  for  work  ^^^^ 
and  labour  done  by  the  Plaintiff  about  the  business  of 
the  Defendant,  at  his  request,  and  for  certain  commission 
ae  reward  due  and  of  eight  payable  from  the  Diefendant 
to  the  Plaintiff  in  respect  thereof.     Plea,  general  issue. 

At  the  trial  before  Besi  C.  J.,  GttUdhall  sittings  in 
Easier  term  last,  it  appeared  that  the  Plaintiff  had  pro- 
cured freight  for  the  Defendant,  but  he  had  never  been 
admitted  in  the  court  of  mayor  and  aldermen  to  practise 
as  a  broker.  The  learned  Chief  Justice  thinking  this  a 
fatal  objection  to  his  demand,  the  Plaintiff  was  non- 
suited, with  liberty  for  him  to  move  to  set  the  nonsuit 
aside  and  enter  a  verdict  instead. 

By  statute  Ij.l.  c.  21.,  it  appears  that  for  several 
liundred  years  prior,  the  lord  mayor  and  aldermen  of 
the  dty  had  been  accustomed  to  select  out  of  the  com- 

Vol.  IV.  X  panies 
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MfifT*  ^  pfaiie»i6f  the  city  peraont  to  be  presented,  by  etleeetnix 
pecsDQS)  to  be  brokers,  who  were  permitted  aod  odiniUed 
**  to  use  and  demean  themselves  uprightly  and  fiiitbitiUy 
between  merchant  English  and  merchant  strangers  and 
tradesmen,  in  the  contriving,  making  and  concluding 
bargains  and  contracts  to  be  made  between  them  con- 
cerning their  wares  and  merchandise  to  be  bought  and 
sold,  end  contracted  for  within  the  city  of  London^  and 
monies  to  be  taken  up  by  exchange  between  such  mtf « 
chant  and  merchants  and  tradesmen;  and  that  those 
kind  of  persons  so  presented,  allowed,  and  sworn  to  be 
brokers,  have  had  and  borne  the  name  of  brokers,  and 
have  been  known,  called,  and  taken  for  brokers,  and 
dealing  in  brokerage  and  brokery," 

And  by  the  Ust  section  it  is  enacted,  that  nothing 
therein  contained  <*  shall  be  prejudicial  or  hurtful  to  the 
ancient  trade  of  brokers  within  the  city  of  Lcndcn^  using 
and  exercising  the  ancient  trade  of  brokers  between 
merchant  and  merchant,  or  other  traders  or  occupLeis 
within  the  said  city  and  the  liberties  thereof,  being.  $e- 
lected  as  therein  mentioned." 

By  the  6  Ann.  c.  16.  s.4.  it  is  enacted,  *'  That  from 
and  after  the  determination  of  the  present  session  of  par- 
liament all  persons  that  shall  act  as  brokers  within  the 
city  oi  London  and  liberties  thereof  shall  from  time  to 
time  be  admitted  so  to  do  by  the  court  of  mayor  and 
aldermen  of  the  said  city  for  the  time  being,  under  such 
restrictions  for  their  honest  and  good  behaviour  as  that 
court  sliall  think  fit  and  reasonable,  and  shall,  upon  such 
their  admission,  pay  to  the  chamberlain  of  the  said  city 
for  the  time  being,  foe  the  uses  hereinafter  mentioned, 
the  sum  of  405.,  and  also  yearly  pay  to  the  said  uses 
the  sum  of  405.  upon  the  29th  day  of  Septefnber  in  every 
year." 

By  the  fifth  section  it  is  enacted,  '^  That  if  any  per- 
son or  persons,  from  and  after  the  determination  of  the 

present 


IN  ^H£  £i(<i#T»  V£AR  or  OiEO^lV.  ^M8 

prtMntseasbn  of  partiament,  sbaU  take  upon  hiin  to  act  ISSff. 
as  a  broker,  or  employ  any  other  under  him  to  act  as 
such  within  the  said  city  and  liberties,  not  being  ad- 
mitted as  aforesaid,  every  such  person  so  offending  shall 
forfeit  and  pay  to  the  use  of  the  said  mayor  and  com* 
monalty  aad  citizens  of  the  said  city,  for  every  such 
offence,  the  sum  of  25/.,  to  be  reoovei*ed  by  action  of  debt 
in  the  name  of  the  chamberlain  of  the  said  city,  in  any 
of  her  Majesty's  courts  of  record,  in  which  no  protection, 
essoign,  or  wager  of  law  shall  be  allowed,  or  any  more 
than  one  imparlance."  This  act  of  parliament  (as  ex- 
pressed in  the  preamble)  was  passed  in  favour  of  the  city 
for  the  purpose  of  indemnifying  it  against  the  loss  which 
it  sustained  in  consequence  of  being  deprived  of  the  right 
of  garbling  spices,  &c  The  legislature  apparently  in^ 
tended  that  an  equivalent  should  be  paid  by  a  duty  on 
those  persons  who  acted  as  brokers  of  garbled  articles. 

By  the  57  G.  3.  c.  60.  the  fee  of  admission  of  brokers 
is  increased  to  5/.,  and  by  the  second  section  it  is 
enacted, 

'^  That  <so  much  of  the  recited  act  otOAnn.  <;.  16.  as 
imposes  a  penalty  of  25/.  upon  any  person  who  shall  take 
upon  him  to  act  as  a  broker,  or  employ  any  person  under 
him  to  act  as  such,  not  being  admitted  in  pursuance  of  the 
said  recited  act,  shall  be,  and  the  same  is  hereby  repealed ; 
and  that  from  and  after  the  passing  of  this  act,  if  any  per- 
son shall  take  tipon  him  to  act  as  a  broker,  or  employ  or 
cause,  permit  or  suffer,  any  person  or  persons  to  be  em- 
ployed with,  under,  or  for  him,  to  act  as  such  within  the 
city  and  liberties,  not  being  admitted  in  pursuance  of  the 
said  recited  act,  every  such  person  so  offending  shall  for- 
feit and  pay  to  the  use  of  the  mayor  and  commonalty  and 
citizens  of  the  said  city,  for  every  sdch  offence,  the  sum 
of  100/.,  to  be  recovered  by  action  of  debt  in  the  name 
•  of  the  chamberlain  of  the  said  city,  in  any  of  his  Ma- 
jesty's courts  of  record,  in  which  no  protection,  essoign, 

X  2  or 


i^tf.  ^    .oinw/i0ic  of  law  shall  h»  «llowed|  orvAny  nuare  t]^fiq,Q)qp 
imparlaQce."  ^ 

I* 
Tadt^  Seijt,  in  Easter  term,  moved  to  set  aside  the 
nonsuit;  and  referring  to  the  preceding  acts  of  parlia- 
menty  contended,  that  the  Plaintiff  was  not  a  broker 
within  the  meaning  of  any  of  them;  and  be  alleged  thai 
the  point  had  been  decided  in  1820,  in  the  Majfor  ^ 
London  v.  Cuffe.{a)  In  that  case  an  action  £>r  penalties 
had  been  brought  against  the  Defendant  for  havini^ 
without  admission  by  the  court  of  lord  mayor  and  alder- 
men, acted  as  a  broker  in  the  procurement  of  freight^ 
passengers,  and  cargo ;  and  the  Plaint  was  nonsuited 
by  AbbM  C.  J.,  on  the  ground  that  the  acts  relatii^g  to 
brokers  did  not  apply  to  ship«agents.  ( 

A  rule  nisi  having  been  granted,  \ 

Wilde  Sexjt^  who  shewed  cause,  relied  on  the  statute 
57  6. 3.  c.  60.  s.  2»,  which  was  general  in  its  terms,  end 
.  not  con6ned  by  its  preamble  like  the  6  Jnn.  c*  16«  to 
brokers  of  garbled  articles:  he  then  argued,  that  all 
contracts  made  in  contravention  of  the  provisions  ofi.a 
statute  were  void,  and  he  cited  the  language  of  Lord 
HoU  in  Bartlett  v.  Vinar.  (J)  —  Hinckley  v.  Hidion  (4 
•Drwy  V.  Drfontaine  (rf),  Langtan  v.  Hughes,  (e) 

Taddi/  Serjt.,  in  support  of  the  rule,  insisted  that  all 
Jkheacts  were  in  pari  maierii;  and  with  nspeotto  the 
cases  cited,  he  distinguished  between  qpntracsts.  by  per- 
sons prcAibited  to  enter  into  them,  and  contracts  on 
subject-matters  prohibited,  arguing  that  the  latter  oq\y 
were  void,  and  that  the  former  were  available  though 
Ifae  parties  contracting  might  be  liable  to  punbhment: 

la)  Not  reported.  {d)  z  Tatmt.  131. 

{b)  Cartb.  %s%.  ,  {e)  iM.^S. 593. 

{c)  3  Taunt,  131.  ^  ^ 

as 


^'MjiAhi&ti  Y.  Hudson  {a),  where  it  was  holdeo,'  that       1M7. 
aa  unlicensed  dealer  in  tobacco  might  sue  for  tobacco 
lie  had  sold. 

"  Best  C.  J.  This  was  an  action  to  recover  a  smn 
Uikimed  by  the  Plaintiff,  for  his  trouble  in  procnring 
freight  and  passengers  for  a  ship  belonging  to  the  De-* 
^dant* 

At  the  trial  before  me  at  GidldhaU  it  was  objected, 
iStkUt  as  the  UU  was  for  brokerage,  and  as  the  Plaintiff 
bad  ndt  been  admitted  a  broker,  pursuant  to  the  statute 
'f  Ann*  e.  16.  s.  4.,  his  acting  as  such  was  illegal,  and 
ttat,  consequentlj,  this  action  would  not  lie.  Upon 
loddng  into  the  act,  we  are  all  of  opinion  that  the  Plain- 
tiff is  not  a  broker  within  the  meaning  of  the  statute  of 
^Anne.  That  is  a  penal  act,  and  must  receive  a  strict 
construction.  Before  we  subject  the  Plaintiff  to  its  pro- 
Tisidis  we  must  be  satisfied  that  he  comes  within  the 
'letter  as  well  as  the  spirit  of  the  act.  But  it  does  not 
appear^  that  at  the  time  of  passing  that  act  there  existed 
any  class  of  persons  carrying  on  the  Plaintiff's  vocation. 
Merchants  then  transacted  their  own  business,  and  did 
'not-  load  the  commerce  of  the  country  with  heavy  com- 
missions  unnecessarily  paid.  Undoubtedly,  persons  en- 
gaged in  procuring  freight  for  ships,  and  in  conducting 
their  transfer,  are  now  styled  brokers  in  ordinary  Ian- 
*^l^  knd  perhaps  in  some  recent  statutes;  but  they 
are  not  brokers  m  the  legal  acceptation  of  the  term  be- 
fore the  passing  of  the  statute  of  Jnne.  Spelman  calls  a 
broker  Praadnekij  and  the  word  seems  to  have  been  ap- 
plied to  persons  engaged  in  business  in  general;  but 
originally  it  signified  a  retailer  or  pedlar.  Such  persons 
'  being  conversant  with  traffic  were,  probably,  afterwards 
employed  by  the  great  merchants,  to  assist  them  in  dis- 

(«)  iiBastt  x8o.t 

X  3  posing 


sdft 
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posing  of  their  commodities;  but  their  busiiiesB  ww 
confined  to  buying  and  selling  of  goods.  In  process  of 
time  the  class  of  exchange  brokers  arose,  and,  muob 
later,  pawnbrokers.  In  Jacobus  Lmw  Dictionary^  brokers 
are  described,  "  Those  who  make  bargains  in  matters  of 
money  or  merchandize ;"  and  he  enumerates  "exchange-' 
brokers,  corn-brokers,  pawnbrokers."  In  Bltmfs  Lem 
Diciionan/i  we  find  "  exchange-brokers,  mediators  in 
any  contract  of  buying  and  selling,  or  contracts  of  mar- 
riage, and  pawnbrokers."  In  CoweW  the  same  descrip- 
tion ;  but  he  adds,  *'  that  pawnbrokers  are  not  of  the 
same  antiquity  as  the  others." 

According  to  all  these  definitions,  therefore,  brokers 
are  persons  concerned  in  exchange,  or  in  buying  and 
selling  goods;  and  the  statutes  have  adopted  these de*- 
finitiohs.  The  title  of  Ijae.  i.  c.^l.  is,  "An  act 
against  brokers ;"  and  the  preamble  says,  "  Fomsmuek 
as  of  long  and  ancient  times  certain  freemen  havebeen 
solicited  to  be  brokers,  and  have  taken  oaths,  '  to  use . 
and  demean  themselves  uprightly  between  English  met" 
chants  and  merchant  strangers,  and  tradesmen,  in  making 
contracts  to  be  made  between  them,  concerning  their  wares 
and  merchandizes  to  be  bought  and  soldj  and  monies  to  be 
taken  up  by  exchange  between  such  merchant  and  mer* 
chants  and  tradesmen ;  and  snch  persons  have  had  the 
name  of  brokers,  and  have  been  known,  called,  and  taken 
for  brokers,  and  dealing  in  brokerage  and  brokery,  wbo  of 
ancient  times  used  to  sell  or  to  take  pawns,"  &c.  Here» 
therefore,  is  the  description  of  the  various  classes  of 
brokers  known  at  that  time.  The  statute  8  &  ^  ^.  8* 
c.  20C  speaks  of  brokers  employed  in  buying  and  selling 
tallies,  which  were  the  government  securities  of  that 
time ;  in  other  words,  stock-brokers.  Then  an  expired 
act  of  the  same  reign,  S&QW.S.  c.  32.,  entitled  "  An 
act  to  restrain  the  number  and  ill  practice  of  brokers 
and  stock-jobbers,"  afler  reciting  "  that  brokers  had 

been 
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been  anciently  admitted  for  the  making  and  concluding  lA97<r 
bc^'gains  and  contracts  concerning  goods,  wareS)  and 
mercfaandioes,  and  monies  taken  up  by  exchange"  (these 
words  are  nearly  the  same  as  those  of  the  statute  of 
Jawa),  <«  and  for  negociating  bills  of  exchange  between, 
merchant  and  merchant,  that  these  have  been  used  to 
raise  and  fell  the  value  of  tallies,  government  debts^  and 
bank  stock  for  their  own  private  interest;" — with  a  view 
to  prevent  the  increase  and  regulate  the  practice  of  these 
persons,  proceeds  to  say,  **  that  no  person  shall  exer- 
cise the  business  of  a  broker,  or  act  as  such  in  the 
money  bargains  concerning  wares  and  merchandizes  to  be 
bought  and  soldy  or  monies  to  be  taken  up  by  exchange 
or  tallies" — and  then  enumerates  various  sorts  of  bills 
and  securities  for  money  then  bought  and  sold,— «*^  until 
thai  person  be  admitted  a  broker."  Then  it  requires 
fiom  him  an  oath  and  bond  duly  to  practise  the  business 
of  a  broker,  according  to  the  provisions  of  that  statute. 
But  all  its  provisions  apply  to  persons  buying  and  sell- 
ing goods  or  government  securities,  and  not  to  ship- 
brokers.  This  statute,  which  was  in  force  only  three 
yeans,  was  followed  by  the  6  Ann.  c,  16.,  one  object  of 
whk;h  was,  to  compensate  the  then  existing  garbler  of 
spioea,  and  anodier,  to  supply  the  place  of  the  expired 
statute  xyf  Wiiliam.  It  accordingly  prescribes  regulations 
for  tfie  class  of  brokers,  which  must  mean  persons  then 
kiKywn  to  the  law  of  the  country  as  such,  referred  to  in 
difikrent  statutes,  and  described  by  the  law  writers.  But 
at  that  time  ship-brokers  did  not  exist.  The  exporters 
and  importers  of  goods  had  ships  of  their  own,  or  if 
they  bured  them,  hired  without  the  intervention  of  an 
agent.  In  Jansen  v.  Greett  (a),  which  was  an  action  for 
penalties  against  a  party  for  acting  as  a  stock-broker, 
without   being   sufficiently  authorized,  Lord  Mansfield 

(.,  (a)  4  Bum  aioj. 

X  4  said, 


.f.-' 


It,  • . 


V!T(.    ' 


v. 


182f.  said,  <<  Sir  J.  BamarePs  act  is  conclusive :  it  directs 
that  every  broker  or  other  person,  who  shall  negotiate 
or  act  as  a  broker,  receiving  brokerage^  in  the  big^ng  or 
sellings  or  otheraoise  disposing  qf  cwg/  of  the  said  jnddic  or 
joint  stockSi  or  other  public  securities,  shall  keep  a  book, 
which  shall  be  called  the  ^  broker's  book/  Cmi  tiroi^s 
more  stropgly  express  what  the  pfirliameot  mmsA  by  a 
broker?"  .    i  ,  .    lu 

And  Yates  J,  said,  <^  We  will  fdiow  the  pariiatnen^ 
ary  idea  of  a  broker/'  We  must  do  itke-MOie  thbg; 
but  we  shall  not  pursue  the  perliamestary  idea  of  tbt 
word  broker,  if  we  include  a  party  who  jieitber  buys 
noi^  sells,  but  is  merely  concerned  in  the  hieing  ><ahd 
maps^ipc^em  of  sbip-property«  •   >« 

, ,  Thp.57  G^  S.  c.  6.  is  expressly  applied  to  sueh  bvolien 
as  oome  within  the  provisions  of  the  statute  «f  Aane^ 
specifying  persons  **  admitted  brokers-  in  puranane^iDf 
the  said  act."  It  then  repeals  the  penalty  crtatediYby 
that  act;  and  provides,  that  person^  acting  aa  booicBTB^ 
jupt  being  admitted  in  pursuance  (^thfliact^  jihuU  ferftitl 
1002.  The  Court  is  therefore  of  opinicv],  that|>«SIPW- 
following  the  vocation  of  the  FlaintiiSr  are  jrathertagotots 
than  brpkers ;  that  at  all  events  they  arf^  not  4ttch Ji)i9k6BSr 
a^  \vere  contemplated  by  the  statute  oiAmsp^^^  l^al^ 
therefore  the  rule  for  setting  aside  thenooauit  iisiitbiai 
cause  mpst  be  made  absolute^  ,    .<   ,.,  .a!:»v 

Rule  absplf?^  acoorditgly^r 

.....  .!-■  ^U 

♦     .  ♦.  -  i  \iA 
'..        .  ..        ..1 
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i4iinii» 
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'     »  BbeSTON  t^.  COLLTER. 

.A'    ■• 

-HTHIS  was  an  action  of  assumpsit,  brought  by  a  clerk  The  Plundfl^ 

i.  >   t^an  army^agent  for  an  alleged  breach  of  contract,  |j||^'^^^^ 

in  discharging  the  PUintiff  before  the  end  of  the  year  MareJbt  <ervcd 

wlacb  he  claimed  to  serve  under  a  yearly  hiring.  the  Defendant, 

rriL     J  J        -  ,    .      «    1  .        1     -»%      anannyigent, 

.  iiie  deoatation  stated,  in  all  the  counts,  that  the  De-  for  many  yean 

Cendant,  on  the  Ist  of  March  179S,  retamed  the  Plaintiff  in  the  capacity 

in  his  service  as  a  clerk,  at  a  certain  salary,  "  for  one  j^  jg ^  ^  pj^Jj^ 

«rIiol»year  fixMn  the  day  and  year  aforesaid,  and  after*  tiff't  sahry 

wards  as  long  as  the  Plamtiff  and  Defendant  should  ^  1*^^  ^^ 
^  tcriy :  for  the 

ne^ecdvely  please^  until  the  expiration  of  the  current  ust  six  years 

yaar  from  the  said  1st  of  March  i''   that  the  Phuntiff  ^««  x8a6,  tt 
iteyed  in  the  Defendant's  service  on  the  terms  aforesaid  ^q^,  jy^ 
ipitil  the  2$d  of  December  1826,  and  was  willing  to  fendanthaTin; 
^oitfaMe  until  the  exphration  of  the  current  year  on  die  ^^]|^2?iil^* 
Ist  of  March  1897,  but  that  Defendant  discharged  him  December 
a»  th»^3d  of  December  1826.  i8»6,  withmit 

II JU.  the  trial  of  the  cause  before  Be^  C.  J.,  Middlesex  naMaTlIelX 
siltiagt  in  this  term,  the  Plaintiff's  son  proved  a  quar-*  that  there  was 
tttly  pajyment  of  125/.  on  the  24th*  of  Jtm^  1811,  and  ^^*^g , 
tha(<tkere  were  entries  of  quarterly  payments  in  that  that  Defend- 
ycar  in  the  Defendant's  books,  but  that  during  the  last  ^^  ^Jl^J 
sia(']«tf8  the  salary  had  been  received  monthly  on  the  Mmrclh  and 
25th  of  the  month :  he  remembered  his  fiitber  in  the  that  the  con- 
Defendant's  senrice  since  1806.    On  the  2Sd  oiDecem*  Jj^^^^^ 
ber  1826,  be  received  his  discharge. 

The  Chief  Justice  told  the  jury,  that  the  payment  of 
the  quarter's  salary  in  1811  was  evidence  of  a  yearly 
hiring^  although  the  salary  was  afterwards  paid  monthly. 
That  the  general  rule  was,  that  if  a* servant  were  hired, 
he  was  deemed  to  be  hired  for  a  year,  under  certain  \ 
qualifications;   and  though  the    usual   contract    with 

menial 
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menial  servants  was  for  a  month^s  wages  or  a  month's 
warning,  it  was  not  the  case  with  servants  of  the  Plain- 
tiiF's  description. 

The  jury  having  found  a  verdict  for  the  Plaintiff — 
83/.  damages, — 

Wiide  Serjt.  moved  to  set  aside  this  verdict,  and  enter 
a  nonsuit,  on  the  ground,  that  in  the  absence  of  anj 
evidence  of  an  express  hiring  for  a  year,  there  was  no 
reason  for  implying  a  yearly  hiring  under  the  circunn 
stances  of  the  present  case,  and  the  less  so,  as  the  later 
and  more  numerous  payments  had  all  been  monthly: 
he  also  objected,  that  there  was  no  count  in  the  declar- 
ation applicable  to  such  a  hiring.  A  rule  was  granted ; 
against  which 

Spankte  Seijt  shewed  cause.    In  support  of  the  rule,  * 

Wiide  urged,  that  at  the  utmost,  the  declaraticm 
stated  only  a  contract  for  one  year,  but  nothing  to  shetr 
that  the  hiring  was  to  be  yearly  after  the  expiration 'df 
the  first  year.  In  Johnson  v.  Huddlestone  (tf),  where  there 
was  a  question,  Whether  a  hiring  of  certain  preftrises 
were  from  year  to  year  or  not,  the  demise  was  frem 
the  26th  of  MarcA  for  one  year  next  ensuing,  and-^ 
Jrmn  year  to  year^  for  so  long  as  the  landlord  and  tenMt 
should  respectively  please.  That  was  holden  to  comrtl^ 
tute  a  tenancy  from  year  to  year;  but  the  declaration  in 
the  present  case  said  nothing  of  any  caoXr^ietJrom  yeat 
to  year  $  and  even  had  that  been  so^  it  was  donbcfnl 
whether  a  contract  for  a  service,  which  was  not  to  be 
completed  virithin  a  year,  could  be  supported  in  law 
without  a  writing ;  for  in  Bracegirdle  v.  HeM  (6)»  it 
was  hdd,  that  a  contract  for  a  yeai^s  service,  to  oom- 


\a)  4'ir.  &f  C9a9. 


"(*)  tBif^A^.  fit. 
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an^Qoe  at  a  sobsequeDt  day,  being  a  contract  not  to  be       1827. 
peri«rroed  within  a  year,  was  within  the  fourth  section 
of  the  statute  of  frauds>  and  must  be  in  writing. 

•  J3£8T  C  J.  I  entertain  no  doubt  on  the  law  or  justice 
of  this  case.  The  Defendant  has  not  suggested  any 
reason  for  ending  the  service  of  the  Pl(iintiff;  and  it 
would  be,  indeed,  extraordinary,  if  a  party,  in  his  station 
of  Ufe,  could  be  turned  off  at  a  month's  notice^  like  a 
cook  or  scullion. 

If  a  master  hire  a  servant,  without  mention  of  time>  H 
that  is  a  general  hiring  for  a  year,  and  if  the  parties  go 
pn  lour,  five,  or  six  years,  a  jury  would  be  warranted  in   ^ 
presuming  a  contract  for  a  year  in  the  first  instance,   *' 
and  so  on  for  each  succeeding  year,  as  long  as  it  should 
please  the  parties :  such  a  contract  being  implied  from     i 
the  aircumstanoes,  and  not  expressed,  a  vritikig  is  not  [\\\ 
necessary  to  authenticate  it*    It  is  not  necessary  for  us 
now  to  d^de,  whether  six  months,  three  months,  or 
a^y  notice,  be  requisite  to  put  an  end  to  such  a  con<*> 
tractf  because  under  the  circumstances  of  the  present 
case^.. after  the  parties  had  consented  to  remain  in  the 
r^ation  of  employer  and  servant  from  1811  to  1$26^ 
wo^cDiust  imply  an  engagement  to  serve  by  the  yeart 
unless  reasons  Bxe  given  for  putting  an  end  to  the  con« 
trmL    .The  Defendant  put  an  end  to  this  engagement, 
witbottt  assigning  any  reason,  and  the  jury,  therefore, 
were  warranted  in  the  finding  they  have  come  to.    The 
pnooii^  upon  which  the  action  for  use  and  occupation 
proceed  are  the  same  as  those  which  formed  the  ground 
of  my  direction  to  the  jury  upon  the  present  occasion. 
Tkei  contract  is  for  a  year  at  first,  and  if  the  parties  do 
not  disagree,  it  goes  on  from  one  year  to  another.    It    l 
is  tme  that  one  of  the  incidents  of  a  tenancy  of  thif    \ 
kind  is,  that  it  can  only  be  determined  by  a  half  yearns     | 
notice,  concluding  with  that  day  on  which  the  leoan^      [ 

commenced,      i 


m 


1887'. 


commeiiced.  We  do  not  say  that  such  terms  are  to  b^ 
engrafted  on  contracts  for  the  hire  of  servants.  BntAe 
contract  between  the  parties  in  this  cause  has  been  a^ 
curately  described,  in  the  first  count  of  the  dedaradon, 
as  a  contract  for  one  whole  year,  and  afterwards  as  lo'n^ 
as  the  Plaintiff  and  Defendant  should  respectively  pleisei 
until  the  expii:^tion  of  the  current  year  from  the  1st 'of 
March  :  that  allegation  has  been  proved  in  evidence  Iby 
acts  from  which  such  a  contract  would  be  implied,  and 
being  so  implied,  it  was  not  necessary  that  it  should  be 
reduced  into  writing. 

Parr  J.  We  do  not  decide  what  notice  to  quit^  if  any, 
is  requisite  under  a  hiring  like  this ;  but  the  question 
is.  Whether  the  Plaintiff,  who  has  served  his  employer 
so  many  years,  can  be  turned  ofi^  without  any' i^^Mn 
being  assigned?  Here  there  is  evidence  that  the  salarv 
was  once  paid  quarterly,  and  though  it  was  afterWhfs 
paid  monthly,  yet  as  there  was  no  change  in  the  iiktnTe 
of  the  Plaintiff's  employment,  such  payment  is'perftcHF^ 
consistent  with  a  yearly  hiring,  and  might  have^been  tmAe 
for  the  convenience  of  the  Plaintiff.  If  any  ground  Mli 
been  assigned  for  the  Plaintiff's  dismissal,  the'  dcfci^foh 
might  have  been  different,  but  not  the  slighter  rek^ 
is  given.  There  was  evidence  to  go  to  the  jury'd^a 
hiring  for  a  year,  and  I  approve  of  their  finditi^. 
Persons  in  the  situation  of  the  Plaintiff^  must  be  supp6^ 
to  possess  superior  acquirements,  and  are  entitled' to 
more  respect  than  to  be  turned  off  withocft  any  teMSAi 
being  assigned.  '"* 

4  1        I  • 

I 

BuRROUGH  J.  I  can  discover  no  objection  id  'tKfe 
declaration,  and  the  evidence  adduced  at  the  tiial^faas 
been  sufficient  to  prove  it  Unless  reasonable  notk% 
^'ere  given,  or' ground  for  dismissal  assigned,  tlte^Biif- 
tendAnt  wad  bound  to  go  on  to  the  etid'df  ilte  yrftf!^**-^ 
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G^seleeJ.  There  can  be  no  doubt  that  a  general 
^}f?9$  ^  *  hiring  for  a  year.  In  domestic  service  there 
IS  a  common  understanding  that  such  a  contract  may 
be  dissolved  on  reasonable  notice;  as  a  month's 
wariiing,  or  a  month's  wages.  There  does  not  appear 
to  be  any  such  practice  with  respect  to  servants  in  hus- 
bandry, and  we  have  no  evidence  what  is  the  custom 
w^h  clerks.  We  must,  therefore,  decide  this  case 
according  to  the  general  rule,  and  hold  the  contract 
between  the  parties  to  be  a  hiring  for  a  year. 

Rule  discharged. 


!A? 
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T^^318  the  Defendant's  testator,  an  auctioneer,  sold  to 
.,j,t)b9  Plaintiff  by  auction,  among  other  property,  a 
pf^l|tf(ge  and  land  under  the  following  condition  of  sale : 
.ff,^'J]bat  the  purchasers  pay  down  immediately  into  the 
hf^ih,oi  Mr.  WiUock  a  deposit  of  20/.  per  cent,  for 
1^:  }t  ^%  ^9  4*  6,  7,  8,  9,  and  lO.,  and  15/.  per  cent. 
jf^^  5.,  in  part  of  the  purchase-money,  and  sign  an 
jBglf^ep^nt  ,ta  complete  their  purchase-money  on  or  before 
i^fff^dmas  .dsiy  1818,  upon  having  good  titles  made  to 
;^9fixa;  and  if  from  any  cause  whatever  the  purchase  of 
Wj  lot  or  lots  be  not  then  completed,  the  purchase- 
JMWJ  for  ftuch  lots  shall  immediately  be  invested  in 
exchequer  bills  in  the  joint  names  of  the  vendors  and 
purchasers,  until  such  purchase  or  purchases  shall  be 
<5fpiplet«d." 

>i  fi^'fiPo4  title  to  lot  5.  (the  cottage  in  question)  was 
X^^fpadfi  hy, Michaehnas  1818,  nor  at  any  time  after- 
5|ffifr^  And  the  title  to  the  other  lots  was  contested  in 
Chaofejgr.fiiU  ^8^3.  li^, Michaelmas  1826  the  Plaintiff 
commeoped  this  action  to  recover  20/.,  the  deposit  paid 

upon 
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upon  lot  5,  and  interest  thereupon.  The  Defendants, 
ivbo  pleaded  the  statute  of  limitations»  also  tendered  and 
paid  into  court  the  201^  but  refused  to  pay  the  intevest 
claimed ;  and  it  was  objected  at  the  trial  before  Besi  C.  J., 
that  the  statute  of  limitations  was  a  bar  to  any  plaim 
which  the  Defendants  did  not  acknowledge.  A  verdict 
for  lOl.  (8/.  for  interest,  and  2L  for  certain  expences  in* 
curred  in  182S)  was  found  for  the  Plaintiff  at  the 
Middlesex  sittings  after  last  Easier  term,  with  leave  for 
the  Defendants  to  move  to  set  it  aside  and  enter  a  pon- 
suit     A  rule  nisi  having  been  obtained, 


Toddy  Seijt.,  who  shewed  cause,  endeavoured  to 
shew  that  the  case  was  taken  out  of  the  statute  by  the 
proceedings  in  Chancery  which  had  continued  to  the 
year  1823 ;  but  it  appearing  on  the  Judge's  notes  that 
those  proceedings  did  not  apply  to  the  cottage  in  question, 
he  insisted  that  the  acknowledgment  of  debt  made  by 
the  tender  of  the  principal  virtually  included  an  ac* 
knowledgment  of  the  interest  as  accessory;  and  he 
argued,  that  the  condition  to  invest  the  deposit  money 
on  the  sale  in  exchequer  bills  amounted  to  a  contract 
to  pay  interest,  binding  on  the  auctioneer,  though 
without  such  a  contract,  interest  perhaps  might  not  be 
payable  on  a  deposit. 


Wilde  Serjt.,  in  support  of  the  rule,  contended,  that  a 
new  promise  was  necessary  to  revive  a  claim  barred  by  the 
statute,  and  that  the  Defendants,  so  far  from  promising, 
had  refused  to  satisfy  the  present  claim. 

Best  C.  J.  I  think  the  payment  of  the  prmcipal 
does  not  take  the  case  out  of  the  statute  of  limitations, 
as  far  as  regards  the  claim  for  interest.  Payment  of  the 
principal  does  not  raise  any  implied  promise  to  pay  the 
interest;  and  so  far  from  there  being  any  actual  promisei 
the  party  here  expressly  refused  to  pay  interest 

Park 
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..I Park. J.  and  Burrouoh  J.  expressed   a  similar  ^t^* 

•opioioD,  in  which.  Gasblee  J.  having  also  concurred,  \,      ' 
thft  rule  was  made  ^, 

Absolute.  WiLwxx.. 


Hennings  r.  Rothschild.  Jt^j  ». 
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[IS  was  an  action  for  money  had  and  received  by  Defendant,  a 

the  Defendant  to  the  use  of  the  Plaintiff,     The  1'*''"*'^'!: 

tractor,  de* 

declaration    contained    also   counts    for   money   lent,  liveml  to  L. 
money  paid,  and  upon  an  account  stated.     Plea,  non-  **^"  "^"P 

The  jury  found  a  verdict  for  the  Flainti£^  for  ^^  luul  paid 
1235/.  Is.  9d.,  subject  to  the  opinion  of  the  Court  upon  Jj^  ^^J^ 
a  case^  which  stated  in  substance  in  mpect  of  a 

That  the  Defendant,  on  the  14th  day  of  October  1822,  <^«"**"  vamint 
made  and  signed  six  receipts  in  the  words  and  figures  «tockIand«!! 
following :  titling  the 

"   NEAPOLItAN   LOAN    BY    N.  M.  RoTHSCHILD,    CQU-   ^fi^ct^ft^ 

tracted  by  C.  M.  de  Rothschild:  that  amount 

Neapolitan  five  per  cent,  certificates,  No.  433.  with  ff  •*«^k,upon 
^  .  *  .  hw  paying  the 

mterest  from  the  1st  July  1822 :  balance  Fe- 

Received  one  hundred  and  thirty-seven  pounds  four  Ifruary  i. 
shillings    and    eight-pence,    being    ten    per  cent,    on  there  was"no 

stipulation  that 
the  deposits  should  be  forfeited  in  case  of  nonpa)mient  of  the  balance.  £.  forthwith 
transferred  the  receipts  to  Plaintiff  for  valoaUe  consideration.  Defendant  then,  by 
public  advertisement,  offered  the  holders  of  these  receipts,  upon  certain  conditions, 
an  extension  of  time  for  payment  of  the  babnce  due  on  them»  requiring  also  that  the 
receipts  should  be  left  at  his  office,  for  the  purpose  of  being  marked  as  holden  under 
the  ntw  coflditions*  The  receipts  transferred  by  L,  to  the  Plaintiff  were  by  him, 
accordingly,  sent  to  the  Defendant's  office,  where  they  were  indorsed  by  the  De- 
fendant with  the  Plaintiff's  name.  The  Plaintiff  and  others  having  feiled  tc  comply 
with  the  new  conditions,  the  Defendant  refused  to  deliver  the  certificates  or  to  recnrn 
the  deposits :  Held,  that  the  Plaintiff  might,  in  an  action  for  money  had  and  received, 
recover  of  the  Defendant  the  amount  of  the  deposits  paid  by  L, 

ducats 


sm 


CASES  tN  •HlINnT  T^EIW  •* 


HB37NIKa8 
V. 

RoniacHiLD. 


3Dcats500,  NeapoUian  rentes:  On  payment  of  tlie%ttllttac? 
on  or  before  the  Ifit  February  182S,  with  fonr  per  cenh 
interest  thereon  from  the  15th  October  1822,  the  bearer 
will  be  entitled  to  certificates  for  that  amount  of  stock 
with  interest  coupons  fix)m  the  1st  July  1822. 

Ducats  500 f  rentes  at  80  per  cent* ;  ex- 
change, fr.  4-40  per  ducat,  and  fn 
25,65perJBstg.  -  -         -     1372     6    fi 

10  per  cent,  deposit      -  -  -      187    4    8» 


Balance  to  pay  the  1st  February  1823, 
with  ^per  cent,  interest  from  15th 
October  1S22  -  -  - 

Entered,  C.  H.  Thiel^ 

J.  S.  Thompson. 


1235     1     9 


London,  14th  Odr.  1822, 

N.M.BothschOd/' 

(The  other  five  were  in  the  same  form.)  •> 

That  upon  these  several  receipts  the  Defendant,  on 
the  14th  day  of  October  1822,  received  from  one  Ixme 
the  sum  of  1235/.  Is.  9^.,  and  delivered  the  receipts  to 
Lowe: 

That  the  receipts  came  into  the  possession  of  the 
Plaintiff  in  manner  followbg:  —  The  Plaintiff  had  ad- 
vanced leoOL  to  Lofwe,  on  the  2d  November  1822»  oa 
the  credit  of  the  receipts,  on  which  day  the  receipts  were 
delivered  by  him  to  the  Plaintiff;  and  on  the  3d  De- 
ember  1822,  the  account  was  settled  by  the  Plaintiff 
taking  the  receipts  in  part  payment  at  the  rate  of  77^  per 
cent.f  and  the  Plaintiff  thereupon  became  the  holder  of 
such  receipts  for  his  own  benefit : 

That  the  Defendant,  on  the  14th  and  15th  days  of 
January  1823,  caused  the  following  notice  and  adver- 
tisement 


HBNMIMOt 

41. 

KanraaHiuH 


fiiapftm  io  be  inawlod  -in  a  public  mwapaper  arikd       M67. 
Xk.  Tmet^  of  whiob  tbe  PlaiBtiff  then  liad  notice  : 

"  Neapolitan  Loan  of  1 822. 

'  "  Mr.  N.M^  Rothschild,  begs  to  notify  to  the  holders 
oFthe  deposit-receipts  of  this  loan,  that  the  parties  may 
either  pay  th^m  in  full  on  1st  February  next,  according 
to  agreement,  or  that  this  period  may  be  extended  at 
tbeir  option^  on  the  condition  of  a  further  payment  of 
10  per  cent,  on  the  stock  being  ipade  on  the  1st  Februaryi 
next,  with  the  interest  due  on  the  receipts  up  to  that 
day,  10  per  cent,  on  do.  on  the  1st  March  next,  20  per 
cent,  on  do.  on  the  15th  April  next,  10  per  cent,  on  do. 
on  the  15th  May  next,  and  the  remainder  on  the  15th 
My  next,  with  interest  at  the  rate  of  ^per  cent,  from  the 
1st  of  Februarys  payable  as  these  amounts  become  due. 
At  the  time  the  foregoing  payments  are  made,  the  parties 
will  be  allowed  to  receive  bonds  equivalent  to  the  amount 
pi^d,  or  a3  nearly  so  as  the  case  will  admit.  Those 
persons  who  intei)d  availing  themselves  of  the  extension 
here  granted,  are  desired  to  leave  their  receipts  at  Mr. 
Rothschilds  counting-house  any  day  between  the  20th 
and  25th  instant,  in  order  that  the  same  may  be  duly 
marked,  and  other  receipts  prepared  for  delivery  on  the 
1st  February* 
«  New  Courts  London,  llth  Januaty  182S.*' 

That  in  consequence  of  the  before-mentioned  adver- 
iSsement,  the  Plaintiff  caused  the  following  note  to  be 
sent  to  Defendant,  which  was  received  by  him : 

"21st  January  1823. 
«  N.  M.  Rothschild,  Esq. 

'       "  Sir, 

"  I  beg  leave  to  hand  you  inclosed  six  ten  per  cent. 

Wenp  certificates  of  the  Neapolitan  loan,   amounting, 

-Vol.  IV.  Y  as 
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CASES  IN  TRINITY  TERM 


1827. 


Henmings 

V. 
ROTHSCHIU) 


*B^ 


as  per  specification  at  foot,  to  4500  dueats  rentCjfS)  jon 
the  capital  of  which,  12,350/.  175.  6i*,  I  wish  to  avail 
myself  of  your  offer  to  pay  on  1st  February  10  per 
cent,  only,  and  I  request,  therefore,  that  you  will  have 
the  goodness  to  cause  the  certificates  to  be  prepared  to 
that  effect. 

«  C.  F.  Hermifigs. 

That  the  six  several  receipts  were  left  at  the  Defend- 
ant's counting-house  on  the  same  2 1st  January,  in  oi*der 
to  get  them  marked : 

That  they  were  on  the  following  day  respectively 
marked  by  the  clerk  of  the  Defendant,  and  by  his  au4 
thority,  pursuant  to  the  notice  and  advertisement  of  tlie 
11  til  January  1823,  with  the  following  words  thereon^ 
"  4500  ducats  per  C.  F.  Hennings^**  and  the  receipta 
so  marked  were  re-delivered  by  the  Defendant  to  tfa^ 
Plaintiff:  mu 

That  the  following  advertisement  was  inserted  by  t&^. 
Defendant  in  the  public  newspaper  called  The  TimeSi. 
published  on  the  24th  of  January  1823, —  n 

"  Neapolitan  Loan  of  1822, 
^  At  the  request  of  several  of  the  holders  of  fhff^^ 
Neapolitan  scrip  receipts,  a  further  extension  for  th^f 
payment  of  the  balances  will  be  granted  by  Mr.  N.  if^,^ 
jRot/ischild  as  follows :  viz.   5  per  cent,  to  be  paid  of^^ 
1st  February  next,  with  interest  due  on  the  receipts  ug^ 
to  that  day;  5 per  cent,  on  do.  on  the  1st  March  next;, 
\0 per  cent,  on  do.  on  the  15th  April  next;  10 per  cent, 
on  do.  on  the  15th  May  next;  \0 per  cent,  on  do.  on  the 
1 5th  June  next;  lOji^^r  cent,  on  do.  on  the  15th  Jtdy  next; 
and  the  balance  on  the  15th  August  next,  with  interest 
at  the  rate  of  ^per  cent,  from  1st  February,  payable  as 
these  amounts  become  due  : 

H  « The 


IN  THE  Eighth  Year  or  GEO.  IV.  819 

^*'^The  parties  who  intend  availing  themselves  of  this        1827. 
wrangement,  will  leave  tfieir  receipts  at  Mr.  RothschilcTs     h^JJJJJJJ^ 
counting-house,  as  pointed  out  in  Iris  advertisement  of  v.      ^. 

the  nth  instant,  in  order  that  new  scrip  receipts  of  cor-  *othschil». 
responding  amounts  may  be  prepared  for  delivery  on  the 
1st  cffFebruafy  next 
**  New  Centrty  London,  ^SA  January  182S." 

'  The  following  on  the  5th  of  February  1823,  — 

"  Neapolitan  Loan  of  1S22. 
/ '  <*  Many  of  the  holders  of  Neapolitan  deposit  receipts 
bttving  failed  to  comply  with  the  tenor  of  those  engage- 
flMDts,  by  which  the  parties  were  required  to  pay  the 
l^abnceB  thereof  on  the  1st  of  February  1823,  with  the 
iotfirest  accruing  up  to  that  day,  and  not  having  availed 
ihtoiselves  of  the  terms  proposed  for  their  accom« 
modation  in  the  advertisements  of  the  11th  and  2Sd  of 
January  last,  public  notice  is  given  by  Mr.  N.  M* 
^otitsckild^  that  such  receipts  are  void,  that  the  deposit- 
money  is  forfeited,  and  that  all  obligation  has  ceased  on 
his  part  to  deliver  certificates  at  a  future  period. 

*'  Being  desirous,  however,  that  no  individual  should 
s2mer  unknowingly  on  this  occasion,  Mr.  Rothschild 
I^feby  notifies  that  he  will  grant  to  the  holders  of  his 
receipts  an  indulgence  of  one  week  from  this  date,  either 
tti'pay  the  balances  due  by  them  on  the  1st  instant,  or 
t&  make  the  further  deposits  called  for  by  the  advertise- 
ments of  the  11th  and  ^Sd  of  January  last. 

^ "  Nera>  Courts  Sih' February  1823." 

'1  •  « 

'  And  tfie  following  on  the  1 1th  of  February ^  — 

«  Neapolitan  Loan  of  1 822. 
**  Referring  to  the  several  advertisements  of  the  11th 
aiuL  2Sd  of  Jamtaty  last,  and  5th  of  February  instant, 
Y  2  which 


ast  CASES  IN  TRINITY  TERM 

1827*  Ivhich  bave  appeared  in  the  public  paperSf  pmfg  ao 
extension  of  tioie  for  payment  of  the  balances  doe  upon 
scrip  receipts  for  the  NeapolUan  loan,  N,  M.  KothschiU 
informs  the  holders  of  scrip  receipts,  that  the  low  €OIh 
tracted  for  has  been  paid,  and  the  stock  certificates  ai^ 
ready  for  delivery ;  and  he  begs  that  those  who  have  nol 
accepted  the  terms  of  extension  of  payment  will  take  no* 
tice  that  unless  the  terms  are  accepted  or  the  balances  and 
interest  thereon  paid  on  or  before  the  20th  of  February  in- 
stant, he  will  consider  that  such  holders  of  scrip  receipts 
do  not  intend  to  complete  their  contracts,  and  will  not 
hereafter  claim  the  certificates.  N.  M.  Rothschild  will^ 
therefore,  after  the  20th  of  Febmanf  instant,  dispose  of 
or  keep  the  certificates,  and  put  the  proceeds  or  value 
of  them  to  the  credit  of  the  holders  on  account  of  the 
balances  and  interest  due,  and  hold  them  answerable  to 
him  for  any  loss  or  deficiency,^ 

That  on  the  llth  March  1828,  the  following  letter 
was  received  by  the  Plaintifl^  written  by  W.  Henry 
Greetiy  who  is  the  attorney  upon  the  record  for  the  De* 
fendant  in  this  action : 

«  Sir, 
**  I  am  desired  by  Mr.  M.  N.  MothsehSd  to  express- 
to  you  his  surprise  that  you  have  not  yet  made  the  ftir^ 
ther  payments  on  the  Neapolitan  scrip  engagements- 
specified  in  your  letter  of  the  21st  January  last^  after 
having  there  stated  you  should  avail  yourself  of  the 
terms  of  his  ofier.  With  every  desire  to  avoid  the 
adoption  of  measures  which  might  be  unpleasant  to  you^ 
he  cannot  sufier  a  matter  of  this  consequence  to  remaia 
unsettled;  and  my  instructions  are  to  commence  proceed^ 
ings  against  you  forthwith  if  these  payments  be  not  im<^ 
mediately  made. 

«  W.H.Green.  ' 
«  To  Mr.  HenmngsJ'  i  - 

That 


IN  tot  &GHM  Yi^AH  Of  G£0.  IV.  att 

-   That  on  the  14th  Jl%  fblbwing,  the  PlalnUff  caSed     .  1827. 
»pon  the  Defendant,  and  told  htm  that  he  came  to  re*    l^""-  "^ 
teive  or  pay  up  the  Neapolitan  oertifieates,  and  then         ^^ 
tendered  to  the  Defendant  ll,S7fi/.»  whl<^  was  equal  to  RiEmiacsiLiiw 
the  amount  of  the  instalments  stipulated  by  the  receipts 
to  be  paid,  and  5  per  cent,  interest  thereon : 

That  the  Defendant  refused  to  accept  this  sum,  and 
said,  '<  You  are  too  late;  you  must  go  to  my  lawyer.'* 

That  on  the  23d  of  June  last  the  FlaintifF  addressed 
the  fi>lIowing  letter  to  the  Defendant,  — 
«'  Sir, 

'^  I  b^  leave  to  say  I  again  offer  to  pay  you  the 
balance,  with  interest  up  to  the  present  time,  remaining  . 
due  upon  the  scrip  receipts  4500  ducats  Neapolitan 
rentes,  upon  having  the  stock  certificates  with  interest 
coupons  belonging  thereto  delivered  to  me.  And  if  you 
continue  to  refuse  to  deliver  the  said  stock  certificates,  I 
require  an  immediate  return  of  the  deposit-money  re- 
ceived by  you  upon  those  scrip  receipts,  with  interest 
thereon,  and  if  you  decline  to  do  either,  which  on  con- 
sideration (especially  as  my  claim  stands  on  different 
grounds  from  those  of  other  holders  o^  Neapolitan  scrip), 
I  trust  will  not  be  the  case,  I  shall  be  under  the  neces- 
nty  of  commenqing  an  action  against  you  to  recover  the 
same." 

•  That  such  letter  was  delivered  to  the  Defendant  by 
the  derk  of  the  Plaintiff,  that  Defendant  read  it,  threw 
it  down,  and  said,  ^*  I  can  only  tell  you  that  you  must 
go  to  my  lawyer  about  it :" 

That  the  Neapolitan  scrip  began  to  fall  on  the  1st 
February  18iSS,  and  continued  to  fall  until  tlie  latter  end 
oi  Aprilj  and  fell  to  67,  but  the  beginning  of  May  fol- 
lowing the  entry  of  the  French  army  into  the  city  of 
Madrid  occasioned  a  rise,  and  the  scrip  rose  in  con*  ' 
sequence  about  8  per  cent,  from  its  lowest  price: 

Y  3  That 


.^  04968  IN  TBINIXX. TERM  ; 

I8£7*  That  the  Plaintiff  purchased  the  certificates  of  Mr. 

jj^^jj^^     Lame  at  77i,  and  by  March  they  had  Mea  to  67i.    i  j 
V.  That. they  had  been  gradually  rising  for  some  tiiqe 

Fjothscibld.  when  the  Plaintiff  tendered  the  money  to  the  D^ 
fendant* 

This  case  was  argyed  by 

Toddy  Serjt.  for  the  Plaintiff,  and  Wilde  Serjt,  for  the 
Defendant.  The  points  contested  were,  whether  the 
Plaintiff  could  recover,  in  an  action  for  money  had  ani^ 
received,  the  sums  paid  to  the  Defendant  by  Ijawe  /  ana, 
if  he  could,  whether  he  had  not  forfeited  his  daim  by 
neglecting  to  fulfil  the  conditions  imposed  by  the  De- 
fendant 

Upon  the  first  point  Taddy  contended  that  the  re- 
ceipts were  in  the  nature  of  notes  payable  to  bearer, 
and  that  where  money  had  been  paid  to  the  use  o^  the 
bearer  or  holder  of  such  an  instrument,  he  might  sue 
for  it  in  an  action  for  money  had  and  received,  although 
there  was  originally  no  privity  between  him  and  the 
Defendant.  Grant  v.  Vaughan  (a).  Ward  v.  Hvans  ( j)p 
Wilson  V.  Coupland  {c)j  De  Bemales  v.  Fuller  (rf),  Dutch 
V.  Warren,  (e)  But  here  the  Defendant  by  his  notice  to 
holders,  and  by  marking  the  receipts,  had  recognised  the 
Plaintiff  as  standing  in  the  same  situation  as  Lc/wCf  and 
in  effect  had  expressly  promised  to  pay  him ;  and  thou^b 
at  law  no  claim  arose  upon  the  assignment  of  a  chose  ii^ 
action,  yet  such  an  assignment  was  a  sufficient  consider- 
ation for  an  express  promise.  Fenner  v.  Mcares  [f\  Vere 
v.  Lemis{g)i  Tatlock  v.  Harris  (A),  Surtees  v.  Hubbard,  (i) 


A 
(«)  3  Burr.  15x6.  (/)  a  BL  Rep.  i%6^. 

(b)  %  U.  Rajm.  9aS.  (g)  sT.R.  i8». 

(f )  sB.^A.  aaS.  (h)  3  T.  JR.  174.     ' 

[  Eiutf  590.  ($)  4  Ejp*  per  Ktujon  C,  J.  ac4- 

\Burr.  zoii. 

Th«i, 


(0  a^ 


IN  *ij?  feidfiWi^  \lEin  OF  dEO.  IV.  S^S 

Tben^.  Ivith  respect  to  the  conditions  imposed  by  the        1827. 
Defendant,  they  were  no  part  6f  the  original  contract, 
idle!  thetiftfore  could  not  be  binding  either  on  L&tsie  or 
on  any  one  who  stood  in  his  place.  ROTHSCi^kit^. 

fKUe.cokird.  >  The  action  does  not  lie.  The  money 
Defer  war  rec^red  to  the  use  of  Plaintiff,  nor  even 
of  Ixme,  but  to  the  usk  of  Bothschild  the  Defendant, 
in  part  payment  of  the  Neapolitan  loan.  The  De- 
liendant  never  contracted  to  return  money  to  Lonoe  under 
any  citcamtonces,  but,  if  Lanoe  performed  his  engage- 
ment, .to  g^Ve  him  certificates.  If,  however,  it  should 
be  kolden  that  the  original  contract  between  Lme 
and  the  Defendant  has  been  avoided,  and  that  there  is 
lui  implied  contract  to  retutn  the  deposits,  the  money, 
at  fdl  events,  must  belong  to  L/ytocy  and  not  to  the  Plain- 
tiiF.  A  general  promise  made'to  a  class  of  persons  cannot 
be>sued  on  by  an  individual;  — Phillips  v.  Batenum  (a)  g 
aild  where  a  contract  has  been  altered  or  transferred, 
and  the  consideradon  is  to  be  refunded,  it  can  only  be* 
long'  to  the  party  with  whom  the  contract  was  originally 
niade^  unless,  indeed,  the  instrument  containing  the  con- 
tract be  assigfliable,  as  it  was  in  Grant  v.  Vaughauj  -^  a 
circumstapoe  on  which  that  decision  mainly  turned.  The 
other  cases  cited  are  not  applicable  to  the  present  In 
De  BemalesY.  Fuller^  Fenner  v.  MeareSj  Wilson  v.  Coup* 
landf  and  Tatlock  v.  Harris^  there  were  express  promises 
on  the  part  of  the  defendants ;  and  in  Dtdck  v.  Warren^ 
the  defendant  having  refused  to  perfbtm  his  contract, ' 
the  plaintiff  was  entitled  to  recover.  Here  the  contract 
has  been  broken  and  abandoned  by  the  Plaintiff,  who, . 
when  tlie  stock  was  low,  chose  to  recede  from  his  bar- 
gaiU)  but  endeavoured  to  retrieve  himself  as  soon  as  the 

V 
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Y  4  stock 
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1^7- 


Hbnnxngs 


stobk  rose*    It  would  be  great  injoslieeto  piit  ibin'  Bb 

power  so  to  play  fest  and  loose. 

.  Qar.  mdvi  nAU- 

Best  C.  J.  now  delivered  the  judgment  of  the  CourU 

This  was  an  aetion  ibr  mdney  had  andk  TeeeMed, 
brought  by  the  Plaintiff  against  the  Defimdan^  ta  le- 
corer  certain  deposits  #hi€b  had  been  paid  to  the^ 
account  of  the  NeapolHan  loan. 

The  cause  was  tried  some  ]rears  ago  by  nvy  Bfeotber* 
Burroughj  and  a  special  ver^ct  was  found,  i'sbali  stater 
rery  sbottly  the  facts  of  that  special  ▼ettiict,  as:oppli« 
cable  to  the  question  wMch  the  Court  to^dtty  ate  cdled^ 
upon  to  decide. 

It  appears,  that  on  the  I4th  Octobet  IM2  Ae  De^ 
fendant  received  12B51.  Is.  9d,  from  a  pecson  of  thai- 
name  o(  L&we;  and  1235/.  Is.  9d,  is  the  son^  iirhiob 
the  jury  hate  given  their  verdict  fors  that  was-  for 
five  receipts,  which  are  set  out  in  ^e  special  vevdicty 
and  upon  which  receipts  it  appears  that  the  remainder 
of  the  money  which  was  to  be  paid  for  the  compktiois 
of  the  contract  for  the  Nec^peUian  loan,  was  to  be  pddr 
before  the  1st  February  1825.  Thus,  as  the  case  stood 
upon  the  first  contract,  unless  the  Plaintiff  pittd  thd 
remainder  before  the  1st  Febrtmry  Id^S,  he  woidd  nol 
be  entitled  to  certificates  for  Neapolitan  stocic 

These  receipts,  in  the  hands  originally  of  Xow^  wei«^ 
on  the  2A  Naoetnber  IS^2,  shortly  after  their  exscotioiiy 
which  was  in  October  18i22,  passed  to  the  present  Plains 
tiff  for  the  full  consideration.  It  also  appears,  that  ha 
remains  till  this  moment  the  holder  of  these  leceipta 

On  11th  Janrnry  1833  the  Defendant  published  an 
advertisement,  giving  further  time  to  pay  by  iostadments 
the  remainder  of  what  was  to  be  advanced,  as  the  con- 
sideration of  receiving  the  certificates  of  the  loan. 

All 
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.ON 


tMi  those  inBtalmeots»  k  is  nwterial'  to  observe^  wem  to*       19S7Vi 
be  paid  on  or  before  tfae  IBtbJi^  ISSa,  aod  tbe  persoDa 
wJko  wished  to  avail  themselves  of  the  indulgence  given 
bj^  that  letteif  were  to  send  the  teeelpts  of  which  tfaejr  IUmnG»mi|^ 
were  tbe  holders  to  the  office  of  the  Defendant,  to  have 
theilir  indorsedy  and  to  have  other  xeoeipts  prepared* 

Hierewasi.  abo^  this  condidon>  introduced,  into  th^ 
Isttbr;  *<  on  condition  of  payiag  10, per  ceni*  on  the  l^t 
F^rUfonnff  and  .the  other,  instalinents  aa  they  wei^e.tQ 
becdme  due»."  -^  spedfyiog  certain  tii?isa#  the  last  bdngr 
as  I  bave.stated,.  tlwr^lSth  Jo^ia  that  year. 

.  it  appears  by  the  special  i9efdibt,  that  tb«  Plaint^.  bjT; 
Isiter  of  the  Slat  JbmMiy^  dec^aired  that  he  should  avadfc 
himself  of  that  «fler ;  that  is»  that  instead  of  paying  Jiba 
whcie  OR  the  1st  F^bmma^  be.  was  to  pay. 10  fer  eeai^ 
upon -the  iBt.Febrnmy^  ^and  the  remainder  by.  different 
instalments.:  He  senir  bb  receipts^  and  they  Were  ail 
HMrkad^  and.it  is  .material  to  one  oikihe  qnestions  bows 
thtgr  were  masked.  These  receipts  were  indorsed,  ^^C.Fa 
Uammgs  /'  .so  thali  by.that  indors^ouent  tfaa.D^uidant 
ash»owledges  that  he.  is  in  fbture  to  deal  with  thef  lainfr 
iff  ms  die' holder  oC  dkese  veaeipt%.  and  the  pmprietor  of 
amy. righlai -that  may  arise  out  of.  them.  The  iteoeipts^ 
beiBg  indoreed^  were  returned  to  the  FlaintiC  Sufase* 
qoent  proposals  were.  made»  by!  advertisemedta  of  the 
Defendant^!  on /|he  93d .  Jbaikzt^  18d3»  It  is.  not  nef 
osssary  itd  mention  tbemy,  because  thej  will  not  affect 
either  of^the  cpestions*  On  :6th  Febrmtjf  1823  he  again 
stated  by  adsfertisement,  that  those  who  had  not. cobs^ 
plied  with  the.  terms  of  the  fiurmer  oAt,  bad  forfeited 
their  deposk^Boney^  and  that  he  was  not  bound  to  de* 
fiver  the  certificates ;  but  Jtbat  still  he  would  give  them 
another  week* 

:  Then,  on  lltli  Fehhtarjfy  he  pufaiished  tbe  Jbllowing 
letter:  ^  Beferring  to  the  sewal  adyei;tisements  of  tbe 

h  11th 


fB^.       nth  md  ^9d  Jmuaiy  lost,  and  *5th  J^Mrtioi^  iiist&t, 
^'"  -"^  '     wkidi  hitv^  «^ear«d  in  tlie  public  ]paper6,  giving  afa 
^^  extebsion  of-  timt  iat  paymetit  ^'  tfae  balances  due  txpoti 

^Watmcxmoi  scrip  receipts  far  Uie  ifeapolittm  loin^  N.  M*  Botktekikjl 
infomis  the  faoldett  of  scrip  rsceipcs  that  the  loan  eon^ 
tracted  Ibr  ba$  llesn  paid ;  *"  (if  thait  had  been  proved^  h 
tifould  havte  been  'material^  and  would  hiiTe  been  Bh 
answer  to  the  Plaintiff's  aetion ;  but  there  is  no'pnxtf  4Sf 
that;  nothing  of  thbt  sort  is  found  by  the ' special Ter^ 
diet)  and  it  is  only  the  assertion,,  dierefere,  of  the  De- 
fendant;) *^  and  the^  stocks  cerdficales  are  ready  for 
deliveiy ;  and  lie  begs,  that  those  w^o  have  not  eccqiied 
llus  terms  of  ektennon  of  payment  will  takis  notice^  that 
mAes^itbe  terms  are  accepted,  or  the  fasptances  and  id* 
threat  thereon  pc^id  on  «r  before  the^Oth  dqr  of  jReBit^ 
diy  instant^  he.  will:  consider^,"  )(^  iriii  consider)  ^^that 
siich  holders:  df  scrip  reoe^pCs  do  not  intend  to  complett 
their  oontnicts,  'anckwUl  not  hereafter  dasm  their  eertiu 
ficates :  N.  M.  BoOschild  will,  therefore,  after  the^  SOtH 
February  instant,  dispose  oP*  (this  is  the  parti  wodd 
wbh  to  call  the  attention  of  the  Gourt  to)  ^  or  keep 
the  certifioates,  and  put  the  proceeds  or  value:  bftikem  tki 
the  <7edit  of  the. holders^  on  account  of  the  balances  and. 
interest  due,  and  bold  them  answerable  to  him' for  any' 
loss  or  deficiency.''  That  is,  he  wiU  exereise,  (faimseii^ 
a  discretion  uncontrolled  by  the  other  person  who  heti 
the  interest  in  them,  either  to  keep,  them  'himself  or 
dispose  of  th^m,  if.  he  thinks  proper,  and  (olhdd  the 
perscm  who  has  the  interest,  and  whom  he  has  not  oonM 
suited,  aceountaUe  for  any  deficiency  there  may  be.  T 
guess  that'iS'  his  memiing;  but  it  is  so  unskilfiiByex^ 
pressed,  that  it  is  impossible  to  say  with  certainty  whai^ 
is  the  meaning  of  the  advertisement  - 

On  11th  March  ibe  Defendant's  attovney  calls  npon 
the  Pkimtiff  tO'  pay  his  instalments,  and  thiteatens  aa' 

action 


pmt^  tbftlj  .wem<iihflm-ilii^<»lvkib  iiilei6tt^>i.It,f^   bb         ^ 
nbneiMift  itUo  wfts jbfi|bi^riliA)^Ah(ift^ 

accept  Ibftt  .dSer^  ^liQfii^iSdLiAm  :i|he  :SlailBitiff;«gakl^ 
teoden^  tb^  iasialaieiitiidii  Jafeclredtivii^^  rttased 
«gm  by  Uifo^iDeGaiiiiini*  t^ItatililMiiobBarwad^  Unoevcs^^ 
tbatiftom  tbft)l9t  JMriMaf3(irte  Acf  lAtk  JOyii  no  Meaf 
jr«f  madfe  tp  ,pay;rii  the  inhralmetltBiwithaptewtt  tfcat 
tbis  PMotiff.hadl^.QQlnO^miiliibd,  diftet^iwith.  thcLOon** 
4iUi0P^  cmtoin^ io ibe r»ifgitet  rompt^ ov  vkh isnjritf 
tfie  fH>iKii4iod»  contalacil  .j«  0H»e  aawwtiigawaitgijby 
D(jbkh,tbe\t<ivp»j9f.  tb6  oci^ioBlireceiiiita.tievoienUigai 
for  .tjbfe  t>^iefo  pf4bQ  bidiidr  .tf  tbi»e)0Metpks^6r43«rha|ib 
fdll^g^  bfiQ»U04i9  JC:tbe  bohlera  i)£  thd  -rectiptsl  bad 
beeQ:  called  uppn  ^  pay  oa  lhe)lflt  :AMtfarjrt  tbe.dw 
fendant  knew  from  the  then  state  of  the  aarket^.tfast 
QQt  one  of.  them  wimld  have  beenvtaken,  and  theiwhbk 
Wen  wQold  haTe.-b^en  thrown  upd^  Us  band%aryin'faci| 
t)ajte  beei^  entivdy  destroyed, .  because  it  appears  from 
the  fiu9t«  9ta^  in  this  caiae^  that  during  all  that  time  they 
frere  at  a^great  diseount, .  and  it  was  not  till  the  Brenck 
army  .gpi  p988e86i<H;i  of  Madrid  that  th^  began  to  r  is^ 
and  pepple  thought  it  worth  their  while  to  pay  their  m^ 
llabnents  upon  them. 

~  Undoubtedly  it  appciaia  that  the  Haintiff  in  this  cas9 
did  i¥»t  comply  with  those  conditions  with  which  he  ought 
U>  have  compUed,  and»  tberdbre,  it  is  perfectly  clear  that 
l|e  forfeit^  his  right  to  recover  the  certificates  for  the 
loan,  bfKauge>  I  take  i^  it  Js  a  condition  precedent  to  hts: 
Xi^ppv^ing  the  certificates  lor  the  loan^  that  he  should 
make  the  payments  at  the  periods  stipulated;  but  diat 
ifjUil.  not  bear  upon  the^  pilsaent  question,  though  our 
qtteiUiqn  has  been  iugeOiOttsly  attempted  to  be  drawui 
M  ,  away 


jrasX       fJwAjr  frata..ifarrttoteideniiii<»l  otiVkM  <{OC9|26d  by  di»< 
'^'  -  -'     eb^Mmri  U  »  iS  thk  weni  a  idiMnv  tbt  tfte  oerliflcM;^^  of 
^  the  loan,i Jind  taot  ibv  the  defHuh-motley;    Thft'PldidtiiS 

MxmaDHtsA  tuidoabteAy,  vwgs:  ^ndlMiVouiiini^viie^e  to  pUy  ifiM  wd 
bbse.  \¥hiist  it  Wat^la^  lo^Mgi  cotioel'iT,  het  twte  ttot 
dBsirout  43f  ibaldilg  it»iha^  adi^cesp^the  mbmeiit  it 
heeaiiie  a  oontevb-  o0t  o£Jvii]bh:Jbis  was:  likely  tD  derive  a 
profitf  he  Was  »treiiielyides(lioug»<if  lie  ootM,  to  pfty  op 
wJiat  be  fiirBere'  tSo  pajf  whii^t  itwas  A  loiibg  ecmcem^ 
and  claimed  lih^benefitdE'^lhe  contract  «^hieh  had  been 
entered  intdi with  him.  '  I-  l)tfve  alri^dy  tfiated  thai  die 
Plaintiff  :bad  not  leompliNGb  with  the  condition  contidnedt 
tnthe-fiot  aldvertiBenient^  Mr  had  he  pidd  any  at  the 
instabbenter  whitfh  beeamei  doe  ttimth&l^B^ruin^  to 
die  iti^'Jd^i  and  from  these  eircunistiuiees  it  appeara 
that  by  the  enhiigM  time  gtveft'  fer  the  raistng  of  thi9 
tomefy  severalsinstalriienU  badi  in  tbs  intennediete  timey 
beaon^iliDeb:  * . 

.  U|ion  tbeae  facta  ttiro  qUestiooa  a/fiae:  first,  doea  die 
fitthiis.on  the  pah  of  (ibe,  Plaintiff  to 'pay  the  batanee  oi» 
the  1st.  Fdfruan/ IS^Si  and  bk  ibilare  in  eoanplyin^ 
wkb  the  conditions  upon  whidi  he  waa  aUo#ikl  by  the 
difiermt  advertisements  to  payit  by  inatalinekitsi  prevttit 
tbe  PbdnttiF  from  recoveriiig  the  depoett  ?  -^  that  ia,  ooth 
sideringthat  he  b  to  be  taken  aa  the  firai  iidvabcer  of 
the  money :  —  the  next  question  is,  Mippoae^  the  Plaintiff 
not  to  be  prevented  irom  recovering  tbe  deposits,  if  be 
had  been  the  person  who  originally  made  them^  aa  th# 
deposits  were  originally  advan^d  by  Lffwe^  can  Ibe^ 
Plaintiff,  under  the  ctrcamstances  of  this  case,  recover> 
those  deposits  as  mon^  had  and  received  by  this  De^' 
feadant  Ui  the  use  of  the  PiasniUT?  The  case  upo&  Ae 
first  point  is  clearly  distinguishable  from  atiy  ease  that 
I  have  been  able  to  fipd^  and  no  case  exactly  like  it  Was' 
okcd  at  the  bar.    Ca^a  mtbicb  ha^e  been  decided  opoaf> 

the 


tbe  4»>ntFai:tiipg.pM||^fiiayl  v^q^y^rlbfutk  sboi^.vhidt 
bas  been  i^dviuoced  ll|>Pii  .ft,  as  ttcwey  tliat  h^s.baea 
edvanced  upon  P  ^oH^idemtion  iiiAt  has  iailedy  bavil  bsm 
casep  where  die  defailt  has  beeooD  tbe  part  of  tbe 
Defeadaot,  aqd  where  (bere  JbsB  been  mo  defruk  on  the 
part  of  the  Plaintiff*  Tbia  mm  i$  diflbranl  from  that% 
because  in  tbia  case^  wtdoubbedly,  the  pnesaot  Pbuntiff 
baa  befui  the  ^Idaiiker :  .he  has  fbtled  hi  the.petfonnanee 
ef  the  flondiUon  }q  tbe  -firat  ebntmct,  and  :he.  haa  filled 
in  the  subsequetft  peysienliii  TbetqueitkH^  thene&re^ 
is,  he  himself  being  a  dafaiilteri  iarbe  entitled,  under  tbe 
circumstances  of  this  caie»  to  recover  the  deposits  ?  .  The 
Defendant  in  some  of  bis  sobseqeent  adtertisemidnts  haa 
slated  that  the  deposits  were  forfeited ;  but  it  is  not  hia 
declaration  that  will  amount  to  a  fbrfoiture  of  the  monejrt 
unless  that  condition  exists  in  the  or^^uuil  contract 
made  between  him  and  the  parliea.  Now  it  will  be 
observed*,  that  in  the  original  conttnict».which  is  evidenced 
by  the  first  receiplSt  there  is  no  «uch  condition  aa  that 
tbe  deposits  shell  be  forfiuled  if  tbe  further  sums  of 
money  which  aae  to  be  poid  for  the  purpose  of  com^ 
pleting  tbe  Plaintiff's  right  to  the  certificates  of  the 
Neapditon  loan  shall  not  be  paid. 

We  are  of  opinion  that  there  being  no  such  condition 
as  that  in  tbe  original  contract,  the  Plaintiff  has  a. right 
to  recover  tbe  deposits,  under  tbe  circnmstancea  which 
have  occurred  iq  this  cas9«  In  sales  by  auction  it  is 
constantly  introduced  into  tbe  conditions  of  sale,  that  if 
one  of  tbe  parties  faila  in  making  good  his  contract^  if 
the  purchaser  fails  in  making  good  tbe  purchase,  tbe 
money  that  he  has  paid  shall  be  forfeited ;  that,  there* 
fi>re,  is  introduced  into  tbe  conditi<ms  of  the  firsi  agrees 
ment  between  tbe  parties,  and  tbe:  person  advancing  ihe 
mon^  knows  that  be  advances  it  oil  that  condition,  and 

.  knowii^ 


IWr.       kacmitig  that  lie  aArubes  it  <m'  fltat  ^cdndition,  Of  i& 
does  not  perfbrnv  all  that  it  is  incumbelit  upon  htm  to 
perform,  hb  has  preduded  himsetf  by  his  original  con- 
tract from  reconreruig  the  deposits;  but  there  is  no  such 
oondldon  in  these  •  receipts.     Thftfe  is  no  such  con^' 
dttion  to  wiuch  the  Plaintiff  in  the  present  actkm  has 
given  his  assent.     It  woald  be  a  strong  thing,  and 
contrary  to  justice^  iii  my  opinion,   and  that  is  the 
opinion  of  the  whole  Conrt,  to*  say,  that  vh^re  that' 
condition  forms  no  condition  in  the  original  contract,  it 
is  a  consequence  which  will  follow  tlie  failure  of  the 
performance  of  ^dl  that  the  Plaintiff  was  bound  to  per- 
form.    Soppose  him  to  hard  paid  99  per  cent,,  and  to 
hflive  failed  in  a  day  or  a  week  to  have  paid  the  1  per 
cent.;  it  that  is  the  law,  he  mttst  lose  the  whole  99 per 
emt.i  mardy  because  he  hail  been  guilty  of  a  default  of  a 
single  day  or  a  single  hour,  —for  the  same  rule  which 
governs  one  case  must  govern  the  whole.    Now  tha£ 
would  be  utterly  inconbisteiit  with  justice.     If  the  De- 
fendant bad  said,  I  will  take  no  advantage  of  your 
bilttre  in  not  paying  the  in^Calments,  die  Plaintiff  would 
have  had  no  r^t  to  recover  back  hisi  mbney :  he  would 
have  had  a  right  only  to  the  certificates  of  the  loan ;  but 
where  the  Defendant  said,  I  will  take  advantage  of  your 
not  paying  the  instalm^xts,  sind  will  put  an  end  to  the 
agreement,  at  that  instbntthe  Plaintiff  bad  a  right  to 
recover  back  the  money  he  had  paid.     If  the  Defendant' 
suffered  any  loss  or  inconvenience  in  consequence  or 
the  instalments  not  being  paid,  he  would  have  a  right 
by  a  crossfjurtion  to  recover  compensation  for  that  incon- 
venience: but  it  would  be  mowing  down  rights,  it  would 
be  going  infinitely  beyond  that  whidi  the  justice  of  the 
ease  re(]^ires,  if  we  were  to  say  that  from  a  fkilure  of  any 
one  of  the  conditions  the  party  is  precluded  froth  any 
right  to  recover  back  the  whole  sum  which  he  has  ad- 
Probably,  if  it  had  appeared  upon  the  face  of 

this 
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tbb  apecial  verdict  that  at  the  time  the  Plaintiff  hod       1827. 

tendered  the  principal  and  mterest  upon  the  instalments,     *      ^ 

and  the  Defendant  refused  to  accept  that  tender,  the  stock  ^, 

receipts  had  been  worth  less  than  they  were  at  the  time  RovHscmul 

the  money  was  advanced,  the  jury  might  have  been!  war^ 

ranted  in  deducting  that  from  the  verdict  That  was  done 

in  the  case  of  Dutch  v.  JVarreUj  and  what  was  done  in 

that  case  was  confirmed  in  the  subsequent  case  o(. Moses 

V.  M^Farlane.  (a)    In  Dutch  v.  Warren  the  original  sum 

advanced  was  2002.    At  the  time  the  Defendant  refiued 

to  transfer  the  shares  in  the  mining  company,  th%  sub- 

scription,   for  which   2Q0L  was  paid,  was  only  worth 

172/.,  and  Lord  Chief  Justice  King^  then  Chief  Justice 

of  this  Court,  told  the  jury  their  measure  of  damages 

ought  to  be  what  the  stock  receipts  were  then  actually 

worth,   and  for  the  200/.  to  give  only   172/.     Lord 

Mansfield^  in  the  case  oi  Moses  v.  M^FarlanCf  observed, 

that  the  jury  were  properly  directed  to  make  thst  de^ 

duction;  and  he  quotes  a  passage  from  the  civil  law 

which  confirms  the  principle  upon  which  the  Lord 

Chief  Justice  of  the  Common  Pleas  had  made  that  den 

ductian  in  the  case  of  Dutch  v.  Warren  i  which  principle 

i^  this,    *'  quod  conditio  indelriti  non  datur  ultra  quam 

Icfcupletior /actus  est  qui  accepit^    In  this  case  the  jury 

would  have  been  warranted  iu  doing  it,  but  the  jury. 

have  given  the  exact  amount  of  the  sum  originally  paid ; 

w,e  are,  therefore,  to  conclude  that  the  sum  originally 

p^id  was  that  which  the  receipts  were  worth  at  the  time 

of  the  tender  of  the  balance  and  interest,  and  the  refusal 

to  comply  with  tlie  request  of  the  Plaintifi*. 

.For  these  reasons,  upon  the  first  question,  the  Court 
are  all  of  opinion,  that  the  person  who  advanced  the 
deposits  has  a  right  to  recover  them  back  under  the 
circumstances  which  have  taken  place.  . 

{a)  a  Burr*  1005. 

^"■••*-'     ■•*      ■  Theri 

1.    « 


SM>  CASES  n  TRINITY  TERM 

Then  comes  the  iiuestioiii  whether  thfi  PlaintiflPrndie 
present  action  can  maintmn  an  action  for  money  liad' 
and  xedeived  ?     It  has  been  aligned  by  Brother  WSdef 
BgtBSCBJLik  that  Defendant  never  undertook  to  pay  Lowe  the  money, 
and  therefore  Lcnoe  could  not  assign  a  right  to  the  money, 
but  to  certificates  of  stock.     It  is  undoubtedly  true,  that 
theDe&ndant  never  did  undertake  idpsiyLowefooney;  he 
midertook  to  give  him  certificates  of  stock.     But  if  Ijome 
could  not  have  maintained  an  action  to  recover  back  the 
money  on  the  express  contract,  yet  on  the  Defendant's 
refusal  to  give  the  certificates  of  stock,  there  arises  the 
implied  conti^act  to  give  back  the  money  which  had  been 
paid  for  the  purpose  of  obtaining  the  certificates.     Now, 
if  that  riglit  was  in  Lowej  if  Lpw^s  right  is  transferred^' 
or  if  the  Defendant  has  assented  to  that  which  has  been 
don^  and  has  agreed  to  take  the  present  Plaiiitifi'as  if  lie 
were  Ltme^  that  right  which  Lowe  had  to  recover  back  the 
deposits,  upon  the  consideration  fiiiling,  belongs  lo'^e" 
Plaintiff.  It  is  unnecessary  for  us  to  decide,  whether  these ' 
rece^ts,  which  purport  to  amount  to  a  contract  to  deiive^ 
certificates  to  bearer,  are  transferable  or  not    We's^oiftd 
do. great  mischief  to  the  Defendant  to  hold  tb^t^ey' 
were  not;  for  who  woiild  lend  money,  who  woMid  ad- 
vance money,  upon  such  certificates  as  these,  unless  he 
cpuid  immediately  transfer  the  certificates  ?   The'gi*eat 
o(>ject  of  the  original  subscribers  is  not  to  hola!  these 
c^ificates  in  their  hands,  and  to^  become  proprietors  of 
foreign  stock  to  the  amount  of  the  receipts  which  tliey 
purchase  by  paying  the  deposits,  but  the  moment  they, 
have  obtained  the  receipts  they  transfer  them  to  others^ 
If  the  law  is,  that  these  certificates  are  not  transferable, 
there  is  an  end  to  the  negotiation  of  foreign  loans  in'  tliis 
country.     Whether  that  is  desirable  or  not,  it  is  not  foir' 
us  to  decide,  and  we  shall  leave  that  question  probably' 
undecided.     We  do  not  say  whether  the  orifi:inat  re- 
ceipts  were  transferable  or  -not.      The  'grouQd  upon 

which 
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vdiich  we  put  the  PlaintiflF's  right  to  recover  in  this  case        ^*^3l/ 
is  this,  that  whether  the  original  receipts  were  transfer-     HnmnKlB 
Kible  or  not,  the  Defendant  has  treated  the  Plaintiff  as 
the  person  holding  these  receipts,  and  has  undertaken  to 
consider  him  as  the  person  who  originally  subscribed 
this  money.     We  say  that,  first,  from  the  circumstance 
of  his  giving  out  that  the  holder  shall  have  the  ad- 
■▼antages  of  those  receipts  ;  next,  from  the  advertisements 
by  which  he  desired  holders  who  wished  to  avail  them- 
selves of  die  advantage  held  out  to  them  of  the  enlarged 
cioie  for  the  payment  of  the  balance,  to  send  their  re- 
ceipts to  him,  and  have  them  indorsed.     These  receipts 
were  sent  to  him ;  he  has  indorsed  them  with  the  name 
of  the  Plainttfi^  and  by  that  indorsement,  in  a  way  much 
more  certain  and  effectual  than  in  any  one  of  the  cases 
to  which  we  have  been  refeiTed,  he  recognizes  from  that 
instant  the  right  of  the  present  Plaintiff  as  the  owner 
of  Aese  deposits,  and  as  having  a  claim  to  all  the  rights 
that  might  by  any  possibility  grow  out  of  the  holding  of 
these  receipts.     We  do  not,  therefore,  put  the  Plaintiff's 
right  upon  the  transfer  of  the  original  receipts,  or  oh 
the  right  acquired  by  any  person  who  shall  become  the 
bearer,  but  on  the  subsequent  conduct  of  this  Defendant 
in  acknowledging  the  Plaintiff  as  the  person  for  whom 
he  held  the  money,  which  renders  this  a  much  stronger 
case  than  any  of  those  which  have  been  referred  to. 
Tlie  case  of  Grani  v.  VaughaUi  was  the  case  of  a  biH 
which  was  clearly  negociable.     Up  to  that  time  it  had 
been  doubted  whether  those  sort  of  bills  were  negocl- 
aUe,  but  the  Court  of  King's  Bench  then  decided,  that 
UUs  payable  to  bearer  were  negociable:   in  that  respect, 
iherefoic  the  case  may  be  different  from  the  present, 
because  we  do  not  affect  to  decide  here  whether  the 
original  instruments  were  negociable  or  not ;  but  these 
wonls  of  lEiy  Lord  Man^eld  in  that  case  are  extremely 
Vol.  IV.  Z  important : 
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18*7.       important:   "  Undoubtjedly,"  said  "fais  I^rdihip,  * 
TqTJjJ^     aption  for  money  bad  and  received  to  the  PlaiiittlT's 
V.  use  oiay  be  brought  by  9  bmajide  i3earer  of  a  iiote  pAy- 

9oamm^  able  to  bearer/' 

'  The  Defendant  in  that  fsas^i  in  the  stritt  aenfee^oT 
the  words,  held  no  money  belonging  to  the  beater 
of  that  bi)I ;  but  Lord  Mansfield  $aid»  it  couM  nbt  lie 
doubted)  although  the  Defendant  had  done  no  aet  aa^ 
renting  to  the  right  of  the  Plainttfl^  that  tke  Ftainiiff 
might  maintain  an  action  for  money  hitd  and  received. 
.So>  in  Ward  v.  Eoanst  wber^  v^  cr^itor  desired  h« 
debtor  to  p^y  his  df^t  to  a  tb^  pers^j  and  the  dM>tQr 
^seotedy  it  was  hol4^  ^^  ^j^y^A.  .per$pp  might  main- 
tain an  action  against  the  debtor  for  nipney  bad  pi^ 
received,  though  tber^  W}^  Defendant  h^ld  pp  money  of 
^e  Plaintiff;  a  pircumetance  of  wl|ich  Mr<J^i<Ce  Yate^t 
in  the  case  of  Grant  v,  Vaughan^  \n  I'ofer^ing  to  fTarfZ 
V.  Evcms^  expressly  takes  notice.  Wilson  k*  Coi^git^ 
aj^d  De  Bemales  v.  FidLei'  were  cases  upo|i  this'^in- 
cipjp;  but  in  Tenner  v.  Meares, — which  d€cide4  prin- 
.cipally,  that  a  bond  is  not  assignable — where  a  mafi 
.had  indorsed  upon  a  bond  that  he  would  pajr  to  apy 
bo4y  that  should  become  the  holder  qf  that  ,|bonds^U}e 
Court  of  Common  Pleas  held,  that  though  the  perspn 
who  had  become  the  holder  by  as^ignn^ent  could  nqt 
maintain  an  actjon  merely  by  suing  on  the  bond^'.he 
might  by  virtue  of  that  indorsement  bring  an  action  for 
money  had  and  received  against  the  obligor.  If,  theo^ 
hp  could  bring  an  action  for  money  had  and  received 
against  the  obligor,  surely  in  the  present  case,  if  we 
stood  only  op  the  first  ndviertii^ment,  in  which  this 
Defendant  sq^a  I  will  pay  to  bearer^  w«  lausi.  be  of 
opinion,  that  the  Plaintiff  has  a  right  to  recover  in  thia 
forin  of  ac^iop. 

I  wish  to  mentbn  one  circumstance^'  because  \i%is 
case  is  c^trried  further,  it  may  be  thought  it  has  liot 

occurred 
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joacutrsd  to  any  one  of  us.    Wfaoertr  looks  into  the       IdST. 

Iftw  jroay  find   it  very  doubtful,   whether  any  person     uJ^J]^ 

balding  alL^iaoce  to  the  king  of  this  country  catta.  with-  «. 

out  the  kii^^s  consent,  borrow  money  or  lend  money  to  RoiwaSfau-D. 

a  /ptfigv  prince.     No  question  of  that  sort  has  been 

.vyiised.  in    the   argument,    and    we    gife   no   opinion 

upon  it 

■,    For  Uiese  reasons  we  are  of  opinioQ,  that  the  judgment 

.upon  that  qiecial  verdict  must  be  for  the  Plaintiff. 

Judgment  for  Plaintiff  accordingly^ 


Harris  v.  Pugh.  "^"(^  3. 


\ 


T'^HIS  was  an  action  in  debt  for  use  and  occupation,  Devise  to  and 
■  A       .  V  J,  I  ^  to  the  use  of 

With  the  usual  money  counts.  j^^  j^  ^^^  j.^^ . 

Plea,  nil  debet,  then  to  and 

.'.    At  the  sittings  at  Guildhall,  after  Hilary  term,  before  *°  ^^  "'^  ^ 
•  *    ' '  L»  jj»  and  x  • 

>Pesi  C,  J.,  a  verdict  was  directed  to  be  entered  for  the  e,  and  their 

Plaintiff  for  120/.,  with  leave  for  the  Defendant  to  move  ^ei"»  in  t™»t 
to   enter  a  nonsuit  on  several  points  reserved.     The  fo^ufg  with  a 
opinion  of  the  Court  was  subsequently  taken  on  the  declaration 
following  case:  that  the  estates 

I  1^      '    '^  •  1      TM   .     -/T.  1.1        were  SO  h- 

lii  JEaster  term,  1815,  the  Plamtiff  recovered  ajudg-  mited,  and 

ment  against  Richard  Eslcouri  Cresswell  on  a  warrant  ^^^  legal  es- 
of  attorney,  given  by  him  to  the  Plaintiff,  for  10,000/,  i„  theTnistccs 

to  support 
' '  contingent  estates  and  limitations,  siibsequent  to  the  estate  to  M,  J, 

Thatfiateeif'  pmr  to  ao  elegit  sued  out  against  R4  £»  C.  a*d  executed  on  the 
f  copaty,  but  aubsequently  to  th^  judgment,  conveyed  the  proper^  to  another  trustee, 
in  trust  for  R,  E,  C  and  certain  of  his  creditors : 

Hdd,  that  R.  B-  CJs  interest  could  not  be  taken  under  this  elegit,  as  the  legal 
(d^lt  1KM  in.  the  trustees  at  the  time  of  the  jildgnent,  and  R*  E.  C  had  not  a  jole 
equiuble  estate  at  the  time  of  the  execution. 

Z  2  debt 
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debt  and  805.  costs;  and  in  Hilary  term,  18264  ^^ 
judgment  was  revived  by  scire  facias,  ^n,  the  18tla  <^ 
April  1826,  the  Plaintiff  issued  a  writ  of  elegif, ^on  thf 
judgment,  directed  to  the  sheriff  of  ^^rop^Air^,  returnable 
on  the  morrow  of  the  Ascension  then  next,  on  which  dcQT. 
the  sheriff  returned  an  inquisition,  which  foi^nd  th^ 
B.  E.  Cressfmell  was  seised  in  fee  of  certain  p^emi^ 
described  in  the  inquisition,  consisting  of  several  vfye^ 
suages  and  farms.  That  certain  messuages  und  l^nd^ 
called  Wall  Fttrlong  Farm  and  Ptckthc^'n  Faring  in,|tHe 
occupation  of  W.  Pughy  and  Brook  Farm  and  SedbtOQf 
Hall  Farm^  in  the  occupation  of  J.  Pt^hi  were  a  tri^^ 
and  equal  moiety  of  the  lands  and  tenements  wher^,f 
the  said  22.  E.  Cresstoell  was  seised  as  aforesaid,  which, 
moiety  the  sheriff,  on  the  day  of  taking  that  iDquisitioi|^ 
had  delivered  to  Caroline  Harris^  in  the  Sjaid  wri^ 
named,  to  hold  the  said  moiety  of  the  said  m^suage^^^ 
lands,  tenements,  and  premises  to  the  said  C,  Hofri^ 
and  her  assigns,  as  her  freehold,  according  to  the  fprfp.^  • 
of  the  statute,  until  the  debt  and  damages  in  the  w,jrl|;^ 
mentioned  should  be  thereof  fully  levied.  ^^^ 

The  premises  mentioned  in  the  inquisition  as  beit^^ 
in  the  tenure  and  occupation  of  the  Defendant  J.  Pt^g^ , 
were  those  for  the  use  and  occupation  of  wtiich.  t^i^ 
action  was  brought 

It  was  proved,  that  he  had  been  served  with  a  notipe^. 
of  the  Plaintiff's  claim ;  had  been  required  to  pciy  bis., 
rent  to  the  Plaintiff;  and  had  upon  that  occasion  sai4*. 
that  B.  S.  Cresswell  was  his  landlord,  and  that  he  bad 
paid  him  240/.  a  year  for  rent.  , 

On  the  part  of  the  Defendant,  it  appeared  that 
Thomas  Estcourt  CressfweU^  being  seised  in  fee  of  the. 
premises  in  question,  by  bis  will,  dated  tiie  14th  of 
January  1786,  and  duly  executed  and  attest^,  iJE^ve^, 
and  devised  "  unto  and  to  the  use  of  Mary  Jenkins  aad^ 
her  assigns,  for  her  natural  life,  all  his  messuages,  lands, 

tenements, 
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&hements>  and  hereditaments  whatsoever)  situate  at 
SecBntn/  and  Siotesion,  or  elsewhere  in  the  county  pf 
&top,  charged  nevertheless  with  the  payment  of  one 
annuity  or  yearly  rent-charge  of  100/.,  to  be  payable  out 
6f  the  same,  without  any  deduction,  unto  fV.  Jenkins^ 
dtirtng  the  term  of  the  natural  life  of  Maty  Jenkins*^ 
The  wtU  contained  the  usual  powers  of  entry  and 
distress  in  case  of  non-payment  of  the  annuity ;  and 
atiother  charge  of  200/.  on  the  same  premises,  in  favour 
of  William  and  John  Dewelly  during  the  life  of  Elizabeth 
Dewellj  with  similar  powers  of  entry  and  distress ;  and 
subject  to  and  charged  with  the  said  annuity  of  200/., 
dnd  the  several  powers  and  remedies  for  recovering 
the  same,  the  testator  gave  and  devised  the  same 
pk-emises  "  unto  and  to  the  use  of  the  Right  Honourable. 
Frafwis  Lord  Ducie^  and  Thomas  Estcourt,  Esq.,  their 
heirs  and  assigns,  upon  the  trusts  nevertheless  therein- 
after expressed  and  declared  of  and  concerning  the 
same  viz.  in  trust  for  the  said  W.  Jenkins  and  his  as-* 
signs  for  the  term  of  his  natural  life ;  and  from  and  after 
the  death  of  JV.  Jenkins^  subject  to  and  charged  with  the 
sold  annuity  or  rent-charge  of  200/.,  and  to  the  several 
powers  and  remedies  for  recovery  thereof,  in  trust  for 
Bichard  lEstcourt  Cresswellj  the  first  son  of  his  (the  said 
testator's)  son  Esicourt  Cressroell  and  his  assigns,  for  the 
term  of  his  natural  life ;  and  from  and  after  the  decease 
of  jK.  JB.  Cresswellf  in  trust  for  the  first  son  of  the  body 
of  die  said  IL  E.  Cresmell  lawfully  to  be  begotten,  and 
the  heirs  male  of  the  body  of  such  first  son ;  and  in 
debult  of  such  issue,  to  the  second  and  other  sons  in 
tail  male,"  with  divers  remainders  over,  and  the  ultimate 
remainder  to  his  own  right  heirs  for  ever.  The  will 
contained  also  the  following  declaration:  *' And  I  do 
hereby  declare,  that  I  have  so  limited  my  said  estates  at 
Sudbury  and  Stoteston  aforesaid  to  the  use  of  the  said 

Z  3  Francis 
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H^?»  Framis  Lord  Ducie  and  Thomas  Estcowrt^  and  tbeir 
heirs,  io  remainder  expectant  cm  the  limitation  to  the 
said  J^L  Jenkins  and  W.  Jenkins  as  aforesaid,  to  the  end 
and  intent  that  the  legal  estate  so  vested  io  them,  my 
trustees  and  their  heirs,  may  preserve  and  support  the 
several  contingent  limitations  and  estates,  subsequent  to 
the  estate  limited  thereof  in  ti*iist  for  the  said  W»  Jen^ 
kins.*'  And  the  testator  further  directed,  that  ^<  in  case 
^y  interval  of  time  should  happen  between  the  deter- 
ipination  of  the  said  estate  so  limited  in  trust  for  the 
saiid  W.  Jenkinsy  by  the  death  of  ^  J?.  Cressmell^  Sack* 
ville  Cresswelli  Mid  Barbara  Cresswell,  without  issue 
male  of  his,  her,  and  their  body  and  bodijes,  and  the 
birth  of  any  other  son,  or  daughter  of  his  said  son  Est^ 
court  Cre$su)eU  lawfully  to  be  begotten,  the  trustees  of 
bi&  said  estate  for  the  time  being  should  permit  bis  son 
Esttourt  Cresswell  to  receive  the  rents  and  profits  of  the 
said  messuages^  lands,  and  premises  during  such  inter- 
val or  intervals,  subject  to  and  after  payment  of  the  said 
annuity  of  200/.,  thereinbefore  charged  upon  the  same 
hereditaments."  The  will  contained  also  the  following 
provision :  *^  Provided,  and  it  is  my  will,  that  no  part 
of  my  personal  estate  shall  be  in  anywise  liable  to  the 
payment  of  any  part  of  the  annuities  charged  on  my 
sfiid  real  estates,  but  that  such  annuities,  and  ewry  part 
of  each  of  them,  shall  from  time  to  time  be  paid  and 
discharged  out  of  the  rents  and  profits  of  the  said  real 
estates  upon  and  out  of  which  the  same  are  charged  and 
made  payable,  and  not  otherwise." 

The  premises  so  devised  included  those  for  the  use 
and  occupation  of  which  this  action  was  brought. 

The  testator  died  in  the  year  1788,  without  havii^ 
altered  or  revoked  his  will,  except  as  to  some  personal 
property,  leaving  Mary  Jenkins^  William  Jenkins^  and 
his  grandson,  Richard  Estcourt  CresmeUf  him  surviving. 

William  Jenkins  died  in  April  1823;  Elizabeth  Dewell 

is 
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is  stiB  living ;  but  Mary  Jenkim^  wbo  (after  the  testator's       182?. 

death)  married  Mr.  WiUioM  Lxmg^  died  in  January  1822  ; 

Lord  Dude  died  in  August  1808,  and  Thomas  Estcourt 

in  December  1818,  intestate  as  to  any  estates  vested  in 

hriD  in  trust,  leaving  Thomas  Orimstone  BucknaU  Eslcouri 

his  eldest  son  and  heir  at  laWi. 

The  Defendant  also  pdt  in  indentures  of  lease  and 
release,  bearing  date  the  6th  and  7th  of  May  1825,  the 
latter  made  between  the  said  Richard  Estcourt  CresstsxUi 
of  the  first  part ;  Richard  Estcourt  Cressweil^  eldest  son 
of  the  said  Richard  Estcourt  Cresswellj  of  the  second 
part;  Thomas  Lys^  of  the  third  ]Emrt;  and  William  Carr 
Fostetj  of  the  fourth  part;  being  a  deed  to  itiake  s 
tenant  t6  the  pradpe  for  suffering  a  common  re^ 
Qiywery^  whereby  the  said  messuages,  land,  tenements^ 
and  hereditaments  were  conveyed,  settled,  limited,  and 
assured  ^^  to  the  use  of  such  person  or  persons,  for 
such  estate  or  estates,  and  for  such  iiiterest  or  interests, 
in  such  parts,  shares,  and  proportions,  and  upon  sudi 
trusts  and  for  such  ends,  intents,  and  purposes,  and 
charged  and  chargeable  in  such  manner,  and  either  ab^ 
solutely  or  conditionally,  and  subject  to  such  powers  of 
revocation  and  of  new  appointment,  and  other  powei-s, 
provisoes,  concRtions,  restrictions,  limitations,  decldra* 
tions,  and  agreements,  as  {he  said  Richard  Estcowi 
Cressvoett  the  eider,  and  Richard  Estcourt  Cressooell  the 
younger,  at  any  time  or  times  and  from  time  to  time,'  by 
any  deed  or  deeds,  instrument  or  instruments  in  writing, 
to  be'  sealed  and  delivered  by  them  respecdvely,  in  the 
presence  of  and  attested  by  two  or  more  credible  wit* 
nesses,  should  jointly  direct,  limit,  or  appoint;  and  in 
deiault  thereof,  to  the  use  of  the  said  Richard  Estcourt 
Cresswell  the  elder,  and  his  assigns  for  bis  life,"  with 
(livers  remainders  over. 

A  recovery,  pm*suant  to  the  last  deed,  was  duty  stff- 
iWed  in  Easter  term,  1825. 

'    '    '  Z  4  Defendant 


n,  Dj^Milaok  also*  P^  in  ^cdrtain  hiiieiktitTt^iciUBd  ite 
^Q^b,^ml  3l5t  of  Decembers  I82£r  and  tntde^  bekmesKdip 
^eiiA^  fiifhari  Est^xmri €ressweU\ the  dderinawilb'aWiI 
^sf court  Qressmell  the  youngs,  erf  the  i&rstipait^  4life 
yaid  jHi^omas  GrimBUmcBueknaH  Eittmat^^oi  dietMCOod 
part;  the  Reverend  Thomas  Trucjf  Qmmllmd.BdmcBd 
Coawell  Esquirei  of  the  third  part;  whereby,  dibr  re- 
citing (amoDgst  other  things)  the  saidindentnrdsflC^dife 
«th  and  7th  May  1825,  and  that  *^  the  aaid  Itickardi&h 
QWJsrt  CressmeU  the  elder  was  indebted  ta  sMrevalpersem 
ia  divers  sums  of  money  to  a  considerable  unumiiNi^ 
which  he  was  unable  to  pay  and  satiafy,  aiid\0dtne*^f 
which  had  been  incurred  on  behalf  of  bis  son,  and*  dtk 
he  had  relinquished  his  life  interest  in  ^%fiMlL  6ii^\\4. 
^  per  cent,  consolidated  bank  annuities,*  ^fi»r  the  b€»elk 
of  Bicbard  Estcourt  Cresswdl  the  yonnger,  in<  6vder>4o 
make  an  immediate  provision  for  him,  as  ha  ded- Aei^etiy 
^okno^vledge;  and  that  for  die  purpose'^ -MiisiBg^tt 
fund  for  the  payment  of  the  debts  of  the  >  said jAmAomI 
E$tcourt  CrestfweU  the  elder,  and  in  eonsideratfonvof  the 
provbion  made  by  him  for  his  said  son,  and.dn''Oitiir 
toi  make  some  further  provision  for  their  nutosii^'be* 
p/^Gty  they  were  desirous  of  vesting  the  said*  estates 
ia  the  said  Thomas  Tracy  CoaweU  and  Edaoard^fioa* 
ftelli  their  heirs  and  assigns^  upon  the  trusts  and) for 
the  endsv  intents,  and  purposes  thercsMifteri  dcolarcd 
concerning  the  same ;  and  with  that  view  they  had 
agreed  to  make  the  appointment  thereinafter  oontadnedt 
And  reciting  that  it  was  apprehended,  that'^e-l^l 
estate  of  inheritance  in  fee  simple  in.'remaiDdet^iortiid 
said  estates  and  hereditaments  devised  by  the  befenft'ieu 
cited  will,  expectant  upon  and  subject  to  tbe.«8iate-for 
life  of  Ma$y  Longf  became  vested  in  the  slftid  JShtmds 
Lord  Dude  and  Thomas  Estcourt.  under,  the  aams^wiil, 
and  certain  indentures  of  lease  and  release,  c^  the  23th 
ajod  28tli  November  17^9i  and  that  upqn  ebtideoeasecof 

the 
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dlM»  tsaidhAfan^tlLingi  die  i^l  eistate  ih  fee  ^MpU  in        isf^ 

.posfisniaD<of<flnd  tn'tbe  some  estates  became  andiV'as 

\dNti  "^bted  in  <the^aid  T.  Q-.B.  ^B^amrii  ssi  such  heif  & 

kw  xf  the  said  TTIamas  JEtecaurt  J  and  that  he  had        ^^^^* 

'agmd'>to  make  ^he  conveyance  tfaeremafter  contained, 

linocdtritoipasa'tbe'lcgal  estate  of  the  said  hereditam^nlb 

flo  fested'in    him,    they    the    said  Richard  £stcourt 

OreuaoeH  the  eMery  and  Richard  Esleourt  Cressnoell  the 

-joiinger^  putsaant  to  and  in  exercise  and  executiK>n  of 

^like-fsower  er  authority  given,  limited,  or  reserved  to 

jblMW  jointly 'by  the  said  indentures  of  the  6th  and 

]7f(l^May  1625,  and  common  recovery  suffered  pursuant 

Aberetc^  did^    in   maoner  therein    mentioned,  j^mtl;^ 

direct,' limk^  and  appoint,  that  all  the  said  hereditaments 

$b«Hidd  theneaforth  go,  remain,  and  be,  and  that  the 

«aid  Jndentures  itnd  recovery  should  respectively  operate 

f4Hl«Dure^.and  that  all  persons  seised  thereof,  and  the}r 

Jiegs^  (shottkl  thenceforth  stand  and  be  seised  of  the 

same vlteredilamentB -and  premises,  to  the  use  of  the  said 

eDhomaf  Tnuy  <3oaweU  and  Edward  Corwellj  their  heii^ 

astdasflgns  for  <  every  upon  the  trusts  and  for  the  end^^ 

intseiHs^'and  purposes  thereinafter  expressed  and  de« 

daced^  or  leferred  to  concerning  the  same ;  and  it  was 

&rlhei!i\wienessed4  that  the  said  T.  G.  B.  Estcourt^  ac- 

cotdiog  to>  his  estate  and  interest  in  the  premises,  and 

ftofiybiis  he'conld  or  ought  to  do  by  the  direction  of  the 

laid  Bteiard^EsUourt  Cresswell  the  elder,  and  Richard 

B$Uatut\Cmswll  the  younger,  did  bargain,  sell,  and 

releaseunlo  the  said  Thomas  Tracy  Corwell  and  Edward 

CbjEw/i^  their  heirs  and  assigns  for  ever,  (in  their  actual 

possessioa  being,  by  virtue  of  the  said  lease,)  all  the 

aud  'hefeditaments  and  premises  called  Sedbury  Hall 

Iwm  and  Bro&k  Farm^  (being  the  premises  for  the  use 

ahd  oooupation  of  which  this  action  was  brought,)  to 

bold  the  same  premises  unto  the  said  Thomas  Tracy 

VoJwM'S^dSdward  CoxweOj  their  heirs  and  assigns  for 

ever. 
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182^7.        ever,  ^  the  use  of  the  said  Thomas  Ttaey  CoxweU  and 
Edward  CoxweUy  their  heirs  and  assigns  for  ever^  with  a 
declaration  that  the  said  estate  and  premises  were  ap- 
pointed and  released  to  the  said  Tkomas  Tracy  Coroodl 
and  Edward  Corwell^  their  heirs  and  assigns,  upon  trust 
that  tbejr,  or  tiie  survivor  of  them,   or  the  heirs  or 
assigns  of  such  survivor,  did   and  should,  as  £k)on  as 
ccmventently  might  be  after  the    execotion  of  those 
presents,  of  their  or  his  own  authority,  and  without  any 
further  consent  or  concurrence  of  the  said  Richard 
EsUourt  CressweU  the  elder  and  Richard  Estc6Urt  Cresih 
well  the  younger,  or  either  of  them,  their,  or  either  of 
their  helrs^  make  sale  and  absolutely  dispose  of  the  same 
premises  in  manner  therein  mentioned ;  and  upon  trust 
out  of  the  money  to  arise  from  such  sale,  and  by  the  rents 
in  the  mean  time,  to  pay  ail  the  costs  in  carrying  into 
efiecl  such  trusts ;  imd,  in  the  next  places  tx>  pay,  satisfy, 
redeem,  and  discharge  the  several  charges  and  incum- 
brances, if  any,  then  affecting  the  said  trust  estates  and 
premises  by  way  of  mortgage,   annuity,   or  otherwise 
howsoever ;  and  after  making  the  several  payments  and 
deductions,  should  pay  and  apply  all,  or  a  competent 
part,  of  the  residue  of  the  said  trust  monies  towards  pay- 
ment and  satisfaction  of  the  several  debts  and  sums  of 
money  then  due  and  owing  from  the  said  Richard  Est" 
court  Cresswell  the  elder,  in  such  order  and  manner  as 
the  said  trustees  should  in  their  discretion  think  proper ; 
and  should  stand  possessed  of  the  ultimate  residue  (if 
any)  upon  such  trust  and  for  such  purposes  as  were 
expressed  in  an  indenture  intended  to  bear  even  date 
therewith,  and  to  be  made  between  the  said  Richard 
Esioourt  Cresswell  the  elder,  of  the  first  parr,  Richard 
Esicourt  Cresswell  the  younger,  of  the  second  part,  and 
the  said  Thomas  Tracy  Corooell  and  Edward  Coxwellj  of 
the  third  part,  with  further  declarations,  that  the  per- 
son purch^ing  such  estate   should  not  be  answerable 

for 
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for  the  loss  or  misapplication  of  the  purchase  vikoney,    '   1827.' 
and  that  the  receipts   of  the  trustees  he  good  dis-* 
charges," 

It  was  objected,  on  the  part  of  the  Defendant,  that 
Bichard  Estcourt  Cres^well  was  never  seised  of  tbe^  kgal 
estate,  but  that,  upon  Mrs.  Long^%  death,  the  legal  estate 
vested  in  T.  6»  B.  Estcourt^  as  the  heir  at  law  of  the 
sarviving  trustee  under  the  will  of  T,  B.  CressnxU,  and 
that  R.  E.  Cresswell  had  no  trust  estate  extendible  under 
the  statute  of  29  C.  2.  a.  S*  5,10.,  the  d^eds  of  the  90th 
and  31st  of  December  1825  having  created  trusts  ^r 
other  persons,  and  not  for  jR.  E.  Cresswell  solely ;  that 
the  inquisition  was  void  for  not  setting  out  the  lands 
with  sufficient  certainty,  and  not  properly  returning 
the  seisin  of  said  JS.  E.  Cresswell ;  and  that  as  no  proof 
was  given  that  the  Defendant  had  ever  paid  any  rent 
to  R,  E,  Cresswell,  or  to  any  person  lor  his  use,  and  as 
no  attornment  was  made  by  Defendant  to  the  tenant  by 
elegit,  the  action  would  not  lie.  But  the  Lord  Chief 
Justice  reserved  these  points,  and  directed  the  jury  to 
find  a  verdict  for  the  Plaintifl^  with  liberty  to  move  to 
enter  a  nonsuit. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  Plaintiff  was  entitled-  to  recover  ?  If  the  Court 
should  be  of  opinion  that  the  Plaintiff  was  entitled  to 
recover,  the  verdict  was  to  stand,  otherwise  a  nonsuit  ta 
be  entered. 

The  case  was  argued  by  TadJy  Serjt  for  the  Plaintifl^ 
and  Wilde  Serjt.  for  the  Defendant.  The  three  points 
were  debated  at  great  length;  1st,  whether  the  in- 
quisition were  valid ;  2d.,  whether  this  action  of  use  and 
occupation  would  lie  for  the  Plaintiff  till  the  Defendant 
had  attorned;  3d.,  whether  R.  E.  CressnveU  had  any 
extendible  property  in  the  land  occupied  by  the  De- 
fendant. As  the  judgment  was  confined  to  this  lattcf 
point,  the  arguments  on  the  other  two  are  omitted. 

On 
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18S7«  Onr  the  part  of  tbe  Pktimtff,  it  was  argued,  i&at'  it  ^^ 

Dot  necessary  for  her  to' establish  22.  E.  CressmdPs  dtle^ 
or  eren  Co  shew  what  it  was ;  that  she  was  entitled  by 
the  writ -of  €legit  to  a  moiety  of  R.  E.  Cs  rents,  atid 
when  the  Defendant  admitted  rent  to  be  due  from  him 
toILBi  C,  he  admitted  the  valMity  of  the  Plaintiff's 
olaim.  If,  however,  it  should  be  esteemed  ttecessary  to 
show  the  estate  of  JL  E.  C,  he  took  the  legdl  estate  in 
die  laud  in  question  under  the  will  of  hts  fathet 
T.  E.  C.  The  trustees  under  that  will  took  a  use, 
sufcgect  to  be  executed  in  the  various  devisees,  as  be- 
oasion  should  arise.  They  were  not  required  to  do 
any  thing  which  would  make  it  necessary  for  them  to 
hava  the  legal  estate ;  and  in  the  absence  of  such  tii^ 
oessity^  the  law  always  fiivoured  the  beneficial  owner. 
But  admitting  JS.  E.  C.  to  have  taken  only  an  equitable 
estate,  it  was  extendiUe  under  this  elegit.  The  trustees 
1)ad  never  taken  possession,  as  in  Html  v.  Coles  (a),  and 
the  statute  S9  Car.  2.  c.  3.  enables  the  judgment  creditor 
to  take  trust  property  to  which  the  debtor  is  beneficially 
entitled  at  the  time  of  the  execution;  and  though 
there  was,  in  the  present  instance,  a  conveyance  in  1825, 
y«t  as  that  conveyance  was  voluntary,  tending  to  de^rty 
the  priority  of  judgment  creditors,  and  to  defeat  'the' 
distribution  ordered  by  die  law,  it  was  void  undeil^  the 
smn^  o£ Eliz.  c.  IS.  s.  6.  ' 

Wilde  contri.  Whether  R,  E.  C.  took  a  legal  or  an 
equitable  estate  must  depend  on  the  intention  of  the 
d0Visor,  to  be  collected  fl'om  the  language  of' the  de- 
vbe;  Harion  v.  Hart(m{b)i  but  of  that  inleutidn  no 
doubt  can  remain  when  he  declares  **  that  he  has  so^ 
limited  his  estate  to  the  use  of  Lord  Ducie  ax^d  Q^B. 
Estcourt^  to  the  end  that  the  Usal  eUate  so  vested 
in   them    migbt  preserve  the  eontingent  remrfnd^rsi 

(a)   iComjn,226.  {b)   yT,R.65%. 

The 


*Pv^iPrP|par^9  tpo,  beiQg.foileA  unto  and  |a  the^use  1827. 
of,.tbe  trustees^  aipd.stbeiir  beirSf  ia  Uuit  fiar-  oibetii^ 
tl^  me  was  vested  iq  the  tr,u»toeS|.«ccoEding  to  tbe  in* 
variable,  conatruoa^oi)^  of.  tfie  .^latiUe  of  uses.  Hopkins 
^t, .  ftopfa^  (fl)r  JBoffler  v.  ?  uUUngtm  {b).  Doe  ▼.  JUoi^ 
iU'ii»t(p)  ,  .iB..^«  C»  th«refoii9»  took  only-  an  equitable 
ix^^ei^t  >  Muder  thci  wilj, .  and  tbat  intereat  he  had  bond 
Jl(is  fuitfid  with  jbcfpi:^  the  issuing  of  the  oxacuiion. 
'](!lff^.coiiveymice;.by  which  be  effected  thisi  being  &r 
th$  b^efit  of  creditors,  was  rather  in  furtherance  of^ 
thf^i  jia  oppositipn  to,  tbe.kw..  But  eFen  if  that  con^* 
Y^aAce  should  not  be  deeioed  a  suSkuent  transfer  as 
i^p^  thi9  ex^utioO)  yet  the  trust  estate  which  £.jE.CI 
h^^  h^g,  one,  of  which  B.E.  C.  was  not  possessed 
siog^y^,  bat  cooneoted  with  other  persoDs,-  viz.f  the  ere* 
dllprSf  it  was  not  atf  interest  that  could  be  takea 
under  qn  elegit.  Doe  d.  Hull  v.  Greenkill  (d),  Harris  v. 
9(K^er*{e)      , 

Cko*.  ado.  vidi* 

,,Thejudgment.of  the  Court  was  now  pronounced  by 
B^T  C,  J.,  who,,  after  reading  the  case  as  above 
8t^d»  proceeded^ — If  Richard  Estcomi  Crxsswell  had  a 
l^fji  fsstate  in  the  premises  at  the  time  of  the  jvdgmenty 
it.ifpuld  Ifave.  b^n  bound  by  the  judgment,  and  the  con*' ' 
veyance  in  1825  would  not  have  prevented  it  from  being' 
taken  by  the  elegit  issued  against  him.     But  if  the  legal 
e^ti^.wasin  the  trustees,  Lord  Ducie^  and  Thomas^  JStt^ 
cQiai,  and  Richard  Estcourt  Cresswell  had  only  an  equii* 
tajb^  interest,  the  conveyance  by  the  trustees  befoie  the 
si^i;9g,  out  of  the  execution  exempts  the  property^  from 
a^y  liability  to  that  ^cecution ;  for  the  stat  d9  Car.  2. 

\a)  1  Jii.  581.  (c)  4  r.  R.  39. 

}{^  ifBtv.  Rtp,  71.     See  atfo  {d)  j^B.tsf  A.  6^4. 

I  jQntfff^  j|i3*»  <an4  JfiitUtQtiA  V.  \e)  4  Mmgb.  96. 
Sii*  Suryt  %  Pf  fFtfu.  147. 

c.  3. 
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Ilt7«  «ft(8.' 4>  lOif  vhicbiimUMrlasdsiiaUe  to  judgmc^sagunst 
fiARftis'  '  ^i^tuique  trua^  oiJy  andiorisei  die  «beriff  to  take  ^mch 
V.  as.  the  trustees  ere  aeUad  of  at  tlie  .^  time  qf  He  eweadton 
f^J^^  mted,"  So  that,  while  a  judgment  binds  ifae  legal  estate 
of  a  party  from  the  time  it  is  signed,  it  only  affects 
iuob  trust  property  aa  he  is  possessed  of  i»t  the  tmt^cf 
eaaocuium  sued.  This  has  already  been  deteomiaed  in 
HwU  ^^. Coles.  In  that  case,  Bet^amin  SiockmoB  seised 
in.  fee  of  certain  lands  in  <^wstioD,  «k1  hgr.  ioden- 
tare  of  October  16>82,  oonveyed  them,  in  confiideiatbai  of 
1S70A,  to  Hemy  Saursby.BXiA  his  hein,  wbo.vraa  oaly  a 
tmates  fiar  Beier  Chamberlain  and  hia  wi&^  and  their 
heirs.  By  indenture  ol  December  16SS,.  between  tbe  aaid 
Hnuy  Sourdi^  o£  A^  one  part,  and  tho  amd  FeterCicmih 
ieriain  and  his  wifc^  and  Hope  Cha$nbetrlaiMrtb^  son, 
on  the  other  part,  it  was  agreed '  that  H.  Stmrdy  shonld 
stand  seised  of  the  premises,  to  the  intent  that  P»  GKaai* 
berlain  and  Ann  his  wife  should  take  ML  a  year  for  their 
lives,  and  that  the  rest  of  the  profits  should  be  paid  to 
Hope  Chamberlain  and  the  heirs  of  his  body.  In  1695 
Jamn  Boardman^  lessor  of  the  Plaintiff  reooretcd  judg- 
aaent  against  Hope  Chamberlain,  for  a  debt  of  i60/«  •  In 
Jidy  1699,  Ann  Chamberlain  and  the  said  Hope  Chamber^ 
lain  borrowed  600^  of  the  Defendant  CoUs^  and  for  a 
secority  for  that  sum  the  said  H  Sourdy,  by  their  di- 
mction,  mortgaged  the  premises  to  the  said  Coles  for  500 
years.  In  1714,  the  lessor  of  the  Plaintiff  obtained 
judgment  on  a  scire  facias  upon  the  first  judgment,  and 
upon  tills  took  out  execution  by  elegit s  and  the  sheri£^ 
after  an  inquisition,  which  found  that  Hope  Chamberlain 
waa  sdised  in  fee,  extended  one  moiety,  and  delivered  it 
tt>  the  lessor  of  the  Plaintiff;  and  the  doaU  was,  if  he 
had  any  title  by  the  statute  29  Car.  2.  c.  3.,  by  which  it 
is  enacted,  that  it  sliall  be  lawful  for  every  sheriff,  &c.  to 
whom  writs  shall  be  directed  on  judgment,  &c.,  to  de- 
liver execution  to  the  Plaintiff  of  all  such  lands,  &c.  as 

any 
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any  other  porsoa  shall  be  set^Ad^  &<^f  in  trust  fer  him»  1M7. 
against  whom  e«eciition.b'Sued,  likd  af  be  might  have 
done  if  the  said  Delbn^nt  bad  been  teised  ctf  sucb  lands 
of 'sUch  estate  as  they  aball  fae  seised  of,  io  tnist  for  him 
at  ihe  tine  of  the  said  executioa  sued.  And  it  was  de^ 
teniiined  by  Traty  J.  that  the  exeeudoo  was  not  ifood ; 
for  the  words  at  the  time  of  tie  mM  exeeuiion  aued^  reCsr 
to  die  seisin  of  the  trustee;  and^  thereforey  if  the  trustee 
faaacoesrqred  the  lanAi  before  eocecotion  sued,  though 
he  was  seised  in  trust  for  the  Defeodaut  at  thotune  of 
the  judgment,  the  landa  cannot  be  talcea  in  esecutioa* 
^at,  therefore,  imngs  us  to  the  question,  whedl&er 
JUcki^iE^oottri  Cnsswdl  had  the  legal  or  equitable  estate 
■a  iheae  preonises  ?  But  it  was  dearly  the  inSeiition  of 
the  testator,  that  he  should  take  only  an  equitable  estate ; 
and*  this- may  be  collected  from  the  terms  of  the  devises 
to  Mary  Jenkins  and  to  Richard  Estcowt  CresswelL  The 
property  is  devised  "  unto  and  to  the  use  of  Maty  Jen- 
kinSf  and  her  assigns  for  life.'*  But  when  R.  E.  Creswell 
comes  in  question,  the  devise  is  '*  unto  and  to  the  use 
of  Lord  Di4cie  and  Thomas  Estcoitrt  and  their  heirs,"  in 
trust  for  R.  E.  Cresrdoell  for  life ;  and  then  there  is  the 
testator's  express  declaration  that  be  had  so  limited  his 
estates  to  Lord  Ducie  and  Tliomas  Estcourt  and  their 
heirs,  to  the  end  and  intent  that  the  legal  estate  so  vested 
in  them  might  support  the  contingent  limitations  and 
estates,  subsequent  to  the  estate  limited  in  trust  to 
W.  Jenkins.  The  use,  therefore,  was  executed  in  the 
trustees,  and  all  the  subsequent  estates  were  holden  in 
trust.  It  is  too  late  now  to  shake  the  position,  that 
where  more  than  one  use  is  declared,  the  firsi  alone  is 
executed  under  the  statute-  Tt/rrett  v.  Tyrrell  {a)  is  a  de- 
cision expressly  in  point;  and  the  same  rule  is  laid  down 

•  -  (fl)  i>ymxs5* 

in 
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Harris 


ia27»  in  Whetstone  v.  Siu  Bwy  Rnd  Mamood  t.  Durrel.  («) 
The  devise  in  these  CRses  was  ^*  to  the  tnislecR  and 
their  heirs,  to  hold  to  the  use  of  themselTes  and  their 

^*'®"'  heirs,  to  and  for  the  only  proper  use  and  behoof  of -4-  J8.* 
And  Lord  i7ar</wf^^  said  inthelatter,  *^  I  am  clearly  of 
opinbn  that  it  is  only  to  the  use  of  the  trustees,  and  that 
they  have  a  legal  estate^  and  whoever  else  takes  oader 
this  devise,  takes  only  as  cesHUque  trust" 

It  is  impossible  to  distinguish  that  case  from  the  pfe- 
sent,  and  it  is  therefore  unnecessary  to  decide  eidier  of 
the  other  pcnnts  which  have  been  argued.  Rickard  Ed^ 
court  Cresmell  having  had  only  an  equitable  estate,  and 
the  trustee  having  conveyed  away  the  property  before 
the  execution  was  sued,  the  rule  for  a  nonsuit  mvsl  be 
made 

Absolute. 

(a)  Cos,  temp*  Hardw.  91. 


Doe  dem.  Palmer  v.  Andrews. 

AWnoTbwlMte  /^ASELEE  J.  This  was  an  action  of  ejectment  to  re- 
Sirim*niiiiniiiJ  cover  the  possession  of  certain  premises,  which  the 

toapravirioiMl  lessor  of  the  Plaintiff,  who  was  himself  tenant  from  year 
•MpiM  under  ^^  y^,,^  ^j^jj  ^^  agreement  for  a  lease,  had  demised  to 
debtor't  act,      Defendant  as  tenant  from  year  to  year, 
cannot  eJKt  The  lessor  of  the  Plaintiff,  on  the  21st  March  1896, 

J^j^^J^?^  gave  the  Defendant  notice  to  quit  at  Michaelmas^  which 
paHsd  under  was  the  period  of  the  year  at  which  he  had  originally 
^•"ly?*        entered,  and  the  demise  was  laid  after  the  expiration  of 

the  profiMoaal  ^^^^  notice. 

an«noehat 

mfm  taken  poiMMon,  nor  any  permanent  ataignee  been  appointed,  nor  the  rent  ever 

been  withheld  from  the  letior.     Best  C.  J.  Miuntiente. 

Pending 
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.   Pending  the  tenancy,  and  before  the  giving  of  the        1827- 
iKitice  to  quit,  the  lessor  of  the  Plaintiff  had  taken  the 
benefit  of  the  insolvent  act,  and  had  been  discharged 
lender  it. 

His  application  to  that  court  was  made  in  the  month 
of  January  1825,  and  on  the  25th  of  that  month  he 
executed  the  usual  assignment  to  the  provisional  as- 
signee. 

The  provisional  assignee  never  took  possession  of  the 
premises,  nor  did  it  appear  that  he  knew  any  thing 
abovit  them. 

No  subsequent  assignee  has  been  appointed,  and  the 
rent  has  always  been  paid  to  the  lessor  of  the  Plaintiff. 

At  the  trial  of  the  cause  it  was  insisted  by  the  De« 
iendant  that  the  lessor  of  the  Plaintiff  could  not  recover, 
but  that  the  title  was  in  the  provisional  assignee  of  the 
Insolvent  Debtors'  Court.  The  Lord  Chief  Justice^ 
however,  overruled  the  dbgedion,  and. the  juiy  found  a 
verdict  for  the  Plaintiff. 

The  case  now  cpm^^  t^fi&r^.the  Court  on  a  motion  to 
set  aside  that  verdict  and  grant  a  new  trial. 

The  Defendant  rests  his  objection  to  the  lessor  of 
the  Plamtiff'a  right  to  reeover  tite  posaession  of  these 
premises  upon  the  fourth  section  of  1  G.  4.  £;.  1 1 9^  which 
flUftfifg  fihftf  every; prisoner  applying  for  his  disohargo: 
^gnprdiogrto  U^provi^ioDs.of  that  act,  shall,  at  the  time 
of  flttbacribiog  his  petition,  duly  execute  a  Q90V!eyaQi» 
agd  atjaigamfnrj  iu  auch  manner  and  form  aa  the  Court 
shall  direct,  of  all  die  estate,  right,  titl%  and.intettstof 
s;idi  prisoner,  to  all  the  real  and  personal  estate. and 
egts^.qf  ei^ery  mch  prisoner^  except  Iq  the  vwaring 
a|»pfurel,  .be^Uiin^  and  other -such  necessaries  ofisuohr 
pKisQQflVf  ^a^d.  faja.  or  iter  fisunily,  not  exoeodiag  in .  the 
whole  the  value  of  20/.,  so  as  to  vest  all.  suck' real, and 
personal  estate  and  effects  in  the  provisional  assignee  of 
the  sdid  Court i  subject  to  a  proviso  that'ln  case' such 

Vql.  IV.  a  a  prisoner 


950  CAJS£S  IN  TBINITY  TEAM 

1887«  prisoner  shall  nol  obtain  bb  dUcbaijge  bj  virtue  of  dial 
ac^  such  coBveyaiice  and  assignmoit  shall,  Axmi  and  after 
the  dismissal  or  the  petition  of  such  prisoner  prajping 
for  his  discharge,  be  null  and  void  to  all  intents  and 
parposesb 

The  lessor  ef  the  Plaintiff,  on  the  other  hand,  eoiw 
t«]ds»  that  inasmuch  as  the  proTisional  assignee  haa 
never  done  any  act  to  shew  his  acceptance  of  the  ijih 
sQlrent's  estate  in  these  premises,  the  title  still  remains 
in  the  insolvent ;  and  that  he  may,  therefore,  maintain 
the  ejectment.  And  in  support  of  this  position  he  relies 
on  the  cases  of  Turner  v.  Richardson  (a),  CopeUmd  v. 
Stephens  (b),  and  Idndsey  v.  Lambert^  not  yet  reported, 
bat  which  caoae  on  in  this  Court  in  Hilary  term  last. 

The  first  of  these  cases  was  an  aetion  for  rent,  brought 
by  the  lessor  against  the  assignee  of  the  lessee,  wtiich 
lessee  had  beeome  bankrupt ;  and  the  Plaintiff  alleged 
that  all  the  title^  &g«  of  the  bankrupt  had  oome  to  the 
assignee;  but  it  appearing  that  although  the  assignee 
had  advertised  the  premises  for  sale,  and  pot  them  up, 
&c.,  yet  as  a  sufficient  offer  had  not  been  made  for  the 
jMremises,  the  assignee  had  in  consequence  thereof  re- 
nounced the  premises, — it  was  held  that  the  Defendant 
could  not  be  considered  as  having  done  sufficient  to 
take  upon  himself  the  character  of  assignee,  so  as  to 
render  himself  responsible  for  the  performance  of  the 
eoraiants. 

In  the  last  case  otlAndsey  v.  Lambert,  the  same  thing 
was  held  with  respect  to  the  assignee  of  an  insolvent 
debtor. 

.  There  is,  however,  one  difference  between  these  cases 
and  that  now  before  the  Court,  which  if  there  had  beenr 
BO  decision  carrying  die  matter  fiirther,  I  should  have 
considered  so  essential  as  to  have  prevented  them  from 

{a)  7  &uh  3S5-  {*>  lB.Vji.  593. 
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at  all  bearing  upon  %  vis.  dial  in  those  cases  it  was       ISSZp 
sought  to  charge  the  Defendant  with  the  payment  of        ^JL     * 
ffen^  and  there  had  been  an  actual  oepudiation  of  the         ^. 

▲nDaawfc 


Bat  in  the  case  of  Copdand  v.  Stqphens  neither  of 
these  circnmstances  occunred :  the  action  was  not  brought 
against  the  assignee^  nor  had  he  repudiated  the  estate; 
and  that  case  was  determined  upon  the  broad  principle 
that  the  estate  did  not  pass  to  the  assignee,  unless  he 
did  somediing  to  signify  his  acceptance  of  the  term* 

There  still,  however,  appears  to  me  to  be  a  material 
dBTerence  between  the  present  case  and  those  on  whicU 
the  Defendant  relies,  to  prevent  this  case  from  being 
governed  by  those,  and  to  bar  the  lessor  of  the  Plaintiff 
from  recovering. 

The  most  material  one  arises  from  the  words  of  the 
insolvent  act^  which  I  have  above  stated,  and  which  re- 
quires such  an  assignment  as  shall  vest  the  estate  in  the 
provisional  assignee,  and  which  assignment  is  to  be  and 
in  this  case  was  made  at  the  time  cS  subscribing  the 
petition. 

Under  the  bankrupt  act  the  commissioners  take  no 
estate.  They  have  barely  a  power,  and  until  the  exe- 
cution of  that  power  the  estate  remains  in  the  bankrupt 

Under  the  insdvent  act  the  object  appears  to  be  to 
divest  the  insolvent  of  all  the  estate  before  his  petition 
can  be  entertained.  Under  the  bankrupt  act  the  bank- 
rupt does  nothing.  Under  the  insolvent  act  the  debtor 
himself  makes  die  asrignment.  It  cannot,  therefore^ 
lie  in  hb  mouth  to  say  the  estate  does  not  pass  under  it, 
except  in  the  event  of  his  not  obtaining  his  discharge ; 
in  which  case  the  assignment,  by  the  express  provisions 
of  the  act,  is  declared  to  be  void. 

The  provisions  of  the  seventh  section  of  the  1 G.  4. 

c.  1 1 9.  that  no  suit  in  law  be  proceeded  in  further  than  an 

A  a  2  arrest 
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18S7«  arrest  on  mesne  process,  or  suit  in  equity  be  commenced 
by  any  assignee  or  assignees  of  any  such  prisoner's  estate 
and  effects,  without  the  consent  of  the  major  part  in  value 
of  the  creditors,  unless  with  the  approbation  of  one  of  the 
commissioners  of  the  Court, — and  in  dG.4.  c.I23.«.L 
that  it  shall  be  lawful  for  the  provisional  assignee  to  sell, 
&c  i(  the  Court  shall  so  order^  —  have  been  urged  as 
grounds  to  shew  that  the  property  is  not  absolutely 
vested  in  the  provisional  assignee. 

It  has,  however,  been  determined  in  this  Court,  in  the 
case  of  Doe  d.  Clarke  v.  Spencer  (a),  not  only  that  the 
provisional  assignee  may,  without  application  to  the 
Insolvent  Court,  maintain  ejectment  for  the  property 
assigned,  but  also  that  this  Court  will  not  atay  his 
proceedings,  although  he  has  not  the  authority  of  this 
Court,  or  of  the  creditors,  to  proceed. 

It  may,  indeed,  be  said,  that  in  that  case  the  pro- 
visional assignee  taking  upon  himself  to  sue  is  a  proof 
of  bis  acceptance ;  but  still  it  appears  to  me  to  be  ma* 
terial  to  refer  to  that  case  on  account  of  what  is  said  by 
my  Lord  Chief  Justice  as  to  the  vesting  of  the  estate. 

He  says  it  does  appear  from  the  1  G.4.  c.  119.  and 
S  G.  4.  c.  123.  that  the  real  estate  is  completely  vested  in 
the  provisional  assignee  by  the  assignment  made  to  hin^ 
and  remains  until  it  is  divested  by  his  assignment  to  the 
assignees  named  by  the  Court,  and  those  assignees 
having  accepted  such  assignment. 

Speaking  of  the  4th  section,  —  that  for  the  insolvent's 
making  an  assignment  to  vest  all  his  real  and  personal 
estate  in  the  provisional  assignee,— he  says,  the  object  of 
this  section  *'  was  to  prevent  the  estate  of  the  insolvent 
from  being  wasted  between  the  time  of  his  applying  for 
relief,  and  the  Court  of  Insolvent  Debtor's  declaring  that 
he  is  entitled  to  it.    This  object  would  be  defeated  if  the 

(a)  3  Bmgb.%03,  370. 

pro- 
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provisional  assignee  could  not  maintain  an  actioh  for       IBS?, 
the  recovery  of  the  insolvent's  property." 

To  this  I  would  add,  that  the  object  would  be  equally 
defeated  if,  where  the  provisional  assignee  was  ignorant 
of  the  existence  of  any  particular  property,  and,  there- 
fore^ took  no  notice  respecting  it,  the  insolvent  debtor 
might  step  in  and  recover  it,  and  apply  it  to  his  own 
purposes. 

It  appears  to  me,  too,  to  be  necessary  that,  property 
of  tbb  description  should  be  vested  in  the  provisional 
assignee,  for  the  purpose  of  enabling  the  subsequent 
assignee  to  ascertain,  whether  it  is  a  damnosa  hereditas  or 
not;  and  to  exercise  his  discretion  whether  he  would 
accept  it  or  not.  For  what  is  to  be  assigned  to  the  sub- 
sequent assignee?.  Not  generally  all  the  property  of  the 
insolvent,  but  only  such  as  shall  have  been  ves^d  in 
provisional  assignee. 

The  words  of  the  7th  section  of  1  G.  4.  c.  1 19.  are, 
that  when  the  said  Court  shall  adjudge  any  person  to  be 
entitled  to  his  discharge,  such  Court  shall  appoint  a 
proper  person  or  persons  to  be  assignee  or  assignees  of 
the  estate  and  effects  of  such  prisoner  for  the  purposes 
of  this  act,  and  when  such  assignee  or  assignees  shall  have 
signified  to  the  said  Court  their  acceptance  of  the  said 
appointment,  every  such  prisoner's  estate,  effects,  rights, 
and  powers  vesied  in  such  provisional  assignee  as  afore- 
said, shall  immediately  be  assigned  by  such  provisional 
assignee  to  such  assignee  or  assignees. 

Nothing,  therefore,  is  to  be  assigned  to  the  new 
assignee,  but  what  has  been  previously  vested  in  the 
provisional  assignee.  But  it  is  said  that  it  will  be  very 
hard  that  the  insolvent  shall  continue  liable  to  the  lessor, 
and  yet  not  be  able  to  maintain  an  action  against  his 
lessee. 

This,   however,  is  the  case  with  every  lessee  who 
A  a  S  remains 
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l^Sr.  Muaioa  liable  to  tlie  lessor  during  the  whole  terah  not- 
withstanding any  number  of  aBitgnaients»  and  who 
in  case  of  bankruptcy  was  n6t  protected  against  the 
lessoiv  whether  the  assignees  accepted  or  not,  untfl  the 
49th  of  the  Ute  King ;  and  the  hardships  may  be  put 
an  end  to  by  an  application  to  the  Insolvent's  Couit  lo 
diireet  the  provisional  assignee  tore-assign,  if  the  assignee 
in  chief  will  not  accept  tlie  term.  The  pointi  how- 
ef^etf  does  not  now  come  before  the  Conrt  for  the  first 
t!me;  for  tn  the  case  of  Oo^  v.  Pick{a\  which  was  an 
action  of  replevin,  the  defendant  avowed  for  rent  in  arrear. 
The  plaintiff  pleaded,  that  the  defendant  had  taken  die 
benefit  of  the  insolvent  act)  and  that  the  messuages  and 
premises  on  which  the  distress  had  been  leviedj  as  well 
as  all  lus  other  property,  had  been  duly  assigned  and 
conveyed  to  one  Joteph  Jejfes^  as  a  provisional  assignee 
for  the  benefit  of  the  creditors. 

Thedefendlmt  replied,  that  Jejfes  did  not  consent  to 
accept  the  plaintiff^s  right  and  tide  in  said  messuage 
and  prembes ;  on  which  issne  was  joined.  At  the  trial, 
JeytSy  on  being  called  as  a  witness,  proved  that  he  had 
cons^ted  to  take  on  himself  the  oflice  of  a  provisional 
assignee,  and  that  he  had  accepted  the  conveyance  of 
plaintiff's  pvoipettj  as  such  assignee ;  but  that  he  was 
nnacqnsmted  with  the  nature  of  the  premises  in  question, 
and  that  he  merely  held  a  general  conveyance  of  the 
plaintiff's  property  in  his  capacity  of  provisional  as- 
signee. 

The  Conrt  were  of  opinion  that  a  public  officer,  by 
accepting  a  trust,  is  bound  to  do  all  acta  connected  with 
such  trust  in  his  capacity  as  such  public  officer,  and, 
therefore,  that  a  provirional  assignee  duly  appomted  by 
the  Insolvent  Debtor's  Court  had  no  right  to  exercise  a 

(a)  SJfMrif,sS4*     xl^b.^sA* 

discretion; 
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dMeriNion ;  find  as  lie  could  not  vefase  takingtbe  efisign-       IWT* 
mc»t|  he  must  im  taken  to  lum  consented  to  accept  the 
property  so  assigned  to  him. 

That  case  did  not  arise  upon  the  presoit  insolvant 
debtor's  act,  but  upon  the  53  6.  S.  c.  102.^  which  was 
more  ftvonrable  than  this  to  the  construction  contended 
fiir  by  the  lessor  of  the  Plaintiff;  for  it  directed  tiiat  the 
propel^  shoilld  be  tested  in  the  person  or  petaons  to 
whom  tlie  same  riieuld,  by  order  of  the  Court,  be  ooo* 
teyed,  in  oaae  such  person  or  penont  ihoM  €on$etU  to 
acefpi  the  same. 

In  the  present  <»st  the  words  of  the  act  are  absolute. 

Before  I  quit  this  part  of  the  case,  I  wodd  refer  to  an 
authority  not  exactly  similar  to  the  present,  butTeoog^ 
nisthg  a  dtstmction  between  a  bankrupt  and  an  iosolyent. 
In  Skee  v.  Hale{a\  after  a  devise  to  trustees  to  pay  to 
testator's  son  an  annuity  during  his  life,  or  uAtil  such 
time  as  he  should  actually  sign  any  instrament  whereby 
he  should  contract  or  agree  to  sell  a  lease,  or  otherwise 
part  widi  the  same,  the  son  took  the  benefit  of  an 
iRsoWent  act,  and  inserted  the  annuity  in  his  schedole  t 

The  Master  of  the  Bolls  t  **  It  appears  to  me  ^at 
the  BOn  has  done  an  «ct  widiin  this  will,  to  authoriie  or 
empower  others  to  ^receiTe  this  annuity.  This  difirn 
from  the  case  of  the  bankrupt ;  the  bankrcqpt  bad  not  done 
any  thmg.  The  insolvent  debtor  was  not  in  a  sttoataon 
to  be  compelled  to  part  with  this  annuity.  He  might 
have  enjoyed  it  for  his  life.  The  signbg  the  petiUon 
and  sdiedule  appear  to  me  to  be  clear  aicts;  thens  >can 
be  no  doubt  of  the  intention."  Hiis  is  referred  to  in 
S  Merhak,  184. 

Hare  the  insolvent  has  executed  the  assignment,  and 
by  his  own  act  has  devested  himself  of  the  property.. 

(a)  13fii.404* 

A  a  4  It 
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1SS71  •  It  does  not  appear  to  me,  therefore,  tkathe  nn  Htf 
it  now  belongs  to  him,  and  is  not  vested  in; the  parfif 
to  whom  he  has  assigned  it. 

Another  ground  of  objection  taken  by  the  lessor  of 
the  Plaintiff  is,  that  the  Defendant  having  held  nnder 
him  is  estopped  from  disputing  his  title ;  and  in  support 
of  this  objection  is  cited  the  case  of  Balls  v.  Westwiod  (a)  ; 
but  it  appears  that  the  case  of  England  on  the  demise  of 
S^fbum  T.  Sladeijb)  is  a  decisive  answer  to  this  objection. 

In  that  case  it  was  held,  that  in  an  ejectment  by  landlord 
against  tenant^  the  tenant  may  shew  that  the  landlond's 
title  has  expired,  atid  that  he  has  no  right  to  turn  him 
out  of  possession,  although  he  cannot  be  permitted  to 
prove  that  the  landlord  never  had  any  title.  AJoriioHj 
may  this  be  where  the  extinction  <^  the  landlord's  title 
is  occasioned  by  his  own  act  as  in  this  case,  by  his  as-* 
signment  of  the  reversion  to  another. 

It  will  not  be  denied,  that  to  an  action  for  rent,  as** 
signment  of  the  reversion  to  another  is  a  good  plea  s 
were  it  otherwise,  every  j  landlord  who  had  sold  his 
estate  to  a  purchaser  might  still  maintain  an  action 
against  the  tenant  for  the  subsequent  rent. 

For  these  reasons,  J  am  of  opinion  that  the  lessor  of 
the  Plaintiff  has  no  title  to  recover,  and,  consequently^ 
that  the  rule  for  setting  aside  the  verdict  and  granting  a 
new  trial  must  be  made  absolute. 

.  BuRROUGH  J.  Palmer  the  lessor  of  the  Plaintiff^  a 
debtor  in  execution,  to  regain  his  liberty,  and  get  disr 
chargedfrom  his  debts,  has,  under  the  authority  of  the 
insolvent  acts,  assigned  and  conveyed  all  his  estate  and 
interest  in  the  premises  in  question  to  the  prooisional 
assignee  appointed  by  the  Court  of  Insolvent  Debtors. 
Yet  he  contends,  that  at  the  time  of  making  the  demise 

(«)  %.Caff^.  II.  (h)  4T.IL  68a. 

stated 
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stated  in  tbe  declarationt  and  at  the  tioie  of  oommenciDg        IfSSffl 
this  action,  he  imd  a  legal  estate  in  him  in  the  uunepre^ 
mises. 

A  lessor  of  the  Plaintiff  in  ejectment  must  recover  on 
the  strength  of  bis  own  title.  He  cannot  recover  unless 
he  can  prove  that  the  demise  is  of  a  legal  estate  for  a 
term ;  such  term  can  only  be  created  when  the  lessor 
has  a  legal  estate  in  him  sufficient  to  enable  him  to. make 
such  demise. 

1  am  of  opinion  that  the  lessor  of  the  Plaintiff  in  this 
case  has  no  estate  whatever*  That  bis  estate  and  interest 
passed  by  his  conveyance  may  be  demonstrated  by.  a 
short  review  of  the  insolvent  acts. 
,  I  would,  in  the  first  place,  repeat,  that  xhepnmsional 
assignee^  by  the  conveyance,  takes  the  premises  assigned 
in  trust  for  the  benefit  of  the  creditors  of  the  insolvent, 
but  sulyect  to  the  direction  and  order  of  the  insolvent 
debtor's  court ;  and  that  the  only  circumstance  which 
renders  the  assignment  and  conveyance  to  him  void,  is 
in  case  the  debtor  does  not  obtain  his  discharge. 

The  lessor  of  the  Plaintiff  has  obtained  his  discharge. 

It  is  a  clear  rule  of  law,  that  all  acts  of  parliament 
made  in  pari  materia^  with  that  on  which  the  question 
arises,  may  be  used  in  construction* 

It  cannot  be  denied  that  the  Lords^  oc^  is  an  act  of 
this  kind;  it  is  a  standing  insolvent  act,  limited  to  the 
amount  of  the  debt  for  which  the  debtor  stands  charged 
in  eacecution. 

This  act,  the  S2  G.  2.  c.  28.,  contains  two  distinct  and 
separate  enactments,  one  for  the  relief  of  the  debtor,  the 
other  for  the  relief  of  the  creditors.  The  fifteenth  section 
of  this  statute  provides,  that  if  any  debtor  in  execution 
for  a  debt  not  exceeding  100/«,  is  minded  to  deliver  up 
all  his  estate  and  effects  towards  the  satisfiu^tion  of  his 
debts,  he  may  exhibit  a  petition  to  the  Court  in  which 
the  action  is,  and  he  is  required  to  deliver  in  an  account, 

upon 


Aimsivs* 


saa  CASES  in  trinity  term 

IBSTi  Qp6n  oatbi  of  dl  big  real  andpenonal  estate^  «nd  all  his 
deedSf  emdeneeSf  &€»i  and  being  brought  into  eoart^  tbe 
Court  may  order,  that  by  a  short  indorsement  on  the 
back  of  hie  petition  to  be  signed  by  him,  hi  shaU  ^issign 
and  ixmvey  to  the  endker  or  ct^Uors  who  4^11  ba?e 
chained  him  in  execution,  all  his  messuages^  lands,  nnd 
tenements,  ficc.  And  die  act  expressly  states,  that  die 
estate,  interest,  and  property  of  all  meMOi^es,  lands, 
goods,  estate,  and  effects  which  shall  belong  to  sucb 
debtor  shall,  by  soch  conveyance  and  asdgnment,  be  vested 
in  the  person  to  whom  such  coufeyanee  aball  be  made, 
according  to  the  estate  and  interest  such  debtor  had 
therein. 

The  second  provision  in  die  L&nAs^  aci  4s  by  h  16., 
and  it  demonstrates  die  effect  of  this  conreyante  so  «s 
to  leave  no  room  for  doubt. 

By  this  sixteenth  section  it  is  enacted,  that  if  a  debtor 
will  rathe^  spend  his  substance  in  gaol,  than  discover 
and  deliver  it  up  to  fans  creditor^  dien  a  tivditbr  who 
may  have  him  in  execution  may  compel  him  at  the  thne 
and  in  the  manner  provided  by  the  att  to  be  brought 
before  the  Court,  and  the  debtor  is  required,  On  his  oath, 
to  deliver  a  true  account  in  trt'itlng  of  die  w4iole  of  his 
real  and  personal  estate. 

Then  observe  for  what  purpose  diis  is  to  be  done*  It 
is  expressly  said  to  be,  **  in  order  that  the  estate  and 
effects  of  such  debtor  may  be  DfiVKSTED  out  of  him  the 
debtor;"  and  he  is,  by  s.  17.9  to  assign  and  oonvey  to 
such  person  or  persons  as  the  Court  shall  appoint,  all 
his  estate  and  elfects,  8cc. 

The  parlhiment  uses  the  words,  <<  in  order  that  the 
estate  and  effeets  may  be  devested  out  qfhim^"  ex  abundand 
oautela;  the  oonvqrance  and  assignment  produce  the 
effect  of  devesting,  and  not  didse  words;  which  are  only 
explanatory  of  the  purpose  of  the  assignment  and  of  dm 
meaning  of  die  statute. 

this 
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This  act  was  ifollowed  by  others  which  ext^ndMl  tlw       l8fT* 
relief  to  debtors  lo  larger  atnoanta  than  100/.,  and  by  a 
variety  of  insolvent  acts  made  from  time  to  titne^  till  tfa^ 
time  of  his  present  Majesty,  when  by  an  act  made  in  the    Ammowb; 
first  year  of  his  reign,  a  court  of  record  for  the  relief  of 
insolvent  debtors  was  established. 

A  new  order  of  things  is  prescribed  by  ^hk  act.  The 
Court  is  empowered  to  appoint  a  provisional  assignee. 
Section  4.  provides  for  the  mode  of  the  debtor's  appli- 
cation substantially  in  the  same  manner  as  in  the  Lords' 
act  He  is  to  sign  his  petition,  and  at  the  time  of  sab^ 
scribing  it  he  is  to  exec^ite  a  conveyance  and  assigirinent 
in  such  manner  and  form  as  the  Court  shall  direct,  of 
aH  kis  real  and  personal  estate  and  effedSj  so  as  to  vest  all 
such  real  and  personal  estate  and  eflfects  in  such  pro« 
visional  assignee. 

By  sect  6«  he  is  required  to  deliver  in  a  schedule  of 
all  his  estate  and  effects,  real  and  personal,  which  is  to 
be  annexed  to  the  petition  and  subscribed  by  him. 

By  sect  7*,  when  the  Court  shall  adjudge  him  to  be 
discliarged,  they  are  auUiorized  to  appoint  a  proper  per- 
son or  persons  to  be  assignee  or  assignees  of  the  estate 
and  effects ;  and  when  such  persons  have  signified  their 
acceptance  of  such  appointment,  the  provisional  as- 
signee is  to  assign  to  them  ^  in  trust  for  the  benefit 
of  the  creditors.'* 

The  act  gives  various  special  powers  respecting  the 
property.  I  do  not  see  what  answer  to  this  observation 
can  be  made,  namely,  that  every  clause  and  section  of 
the  act  demonstrates  that  the  property  which  was  the 
insolvent  debtor's  is  devested  out  of  him,  and  vested  in 
the  provisional  assignee,  till  the  Court  orders  the  con- 
trary, and  he  assigns,  subject  to  the  trusts  expressed  in 
the  act,  and  subject  to  the  powers  by  the  act  vested  in 
the  Court 

The  two  other  acts  on  the  suligtct  are  S  O*  4.  &139. 

and 


360  CASES  IN  TRINITY  TERM 

IB£7t  and  5  Ga.  c.  61.  Both  of  these  acts  are  made  to  amebd 
the  1  G»  4.  I  am  not  aware  that  they  made  any  material 
alteration  in  the  matter  in  question. 

In  my  judgment,  on  the  true  construction  of  these 
acts,  an  irresistible  conclusion  arises  that  the  whole 
estate  and  interest  in  the  premises  in  question  was 
devested  out  of  the  lessor  of  the  PlaintiflP,  and  vested  in 
the  provisional  assignee,  subject  to  the  trusts  and  powers 
mentioned  in  the  act;  and  that  the  whole  management 
of  this  property  is  vested  in  the  Court  of  Insolvent 
Debtors. 

I  have  on  former  occasions  declared  my  opinion  on 
this  subject.  I  have  since  had  time  to  look  accurately 
into  it,  in  order  to  discover,  if  I  could,  on  what  solid 
grounds  an  opinion  can  be  supported  that  a  legal  estate 
remained  in  or  sprung  up  again  in  the  lessor  of  the 
Plainti£^  the  discharged  insolvent;  but  my  labour  has 
been  in  vain. 

It  appears  to  me  that  the  provisional  assignee  is  a 
mere  creature  of  the  Court,  named  for  the  special  pur- 
pose of  having  all  the  insolvent's  property  assigned, 
conveyed  to,  and  vested  in  him ;  and  when  this  is  done^ 
he  can  only  act  as  the  Court  shall  direct.  That  pro- 
perty is  to  be  vested  in  him,  the  act  expressly  states, 
provisionally.  It  is  necessary  it  should  be  vested  in 
him,  otherwise  he  could  not  assign  to  the  assignee  or 
assignees  to  be  appointed  by  the  commissioners.  This, 
however,  is  not  altogether  a  new  case.  In  Crcfts  v. 
Pick^  we  held  that  it  was  not  necessary  to  shew  that 
the  provisional  assignee  had  accepted  the  premises  as*' 
signed,  otherwise  than  by  shewing  that  he  had  the  assign- 
ment. The  statute  does  not  make  it  necessary  that  the 
provisional  assignee  should  accept  the  assignment .  That 
provision  is  introduced  only  in  the  case  of  the  assignees 
to  be  afterwards  appointed  by  the  Court  Tha/  are. to 
assent  before  the  provisional  assignee's  assigning  to  them. 

This 
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This  confirms  the  idea  that  the  whole  is  vested  in  the  1827. 
provisional  assignee,  without  any  act  to  be  done  by  him.  j^om- 
I  conceive  this  to  be  the  true  meaning  of  the  act.    .  v,' 

In  the  case    of   Doe  on  the  demise  of  Spencer  v.     Andrews. 
Clarke^  which  was  in  this  Court  some  time  after  the  , 

case  of  Crofts  v.  Pick^  the  provisional  assignee  re- 
covered in  ejectment  on  his  legal  title.  No  objection 
was  made  to  his  recovering  on  the  ground  of  having 
no  title.  He  must  have  had  a  legal  title  before  he 
brought  his  action.  If  acceptance  of  the  assignment 
was  necessary,  it  should  have  been  shewn  to  have  taken 
place  before  the  day  of  the  demise  in  the  declaration. 

The  provisional  assignee  is  a  permanent  officer  of  the 
Court,  created  with  tlie  manifest  intention  of  having  the 
property  of  the  insolvent  devested  out  of  the  insolvent, 
and  vested  in  him  till  the  Court  shall  appoint  other 
assignees. 

His  acceptance  of  the  office  draws  with  it  all  the 
consequences.  He  must,  from  the  nature  of  his  situation, 
be  an  assignee  in  innumerable  cases.  He  is  a  mere 
stake-holder  for  the  beneficial  purposes  of  the  act  It 
is  not,  I  contend,  in  his  power  to  object  to  any  assign^ 
ment  made  to  him. 

The  opinion  I  give  on  this  occasion  is  founded  on  the 
peculiar  provisions  of  the  insolvent  act ;  on  what  I  con- 
sider to  be  the  manifest  intention  of  the  legislature,  and 
on  the  peculiar  construction  of  the  office  of  provisional 
assignee  appointed  by  the  Court 

I  am  of  opinion  that  all  the  estate,  interest,  or  pro- 
perty the  lessor  of  the  Plaintiff  ever  had  in  the  premises 
was  devested  out  of  him  at  the  time  of  the  supposed 
demise,  and  at  the  time  of  bringing  his  action ;  and  that 
he  is  not  entitled  to  recover. 

I  have  not  thought  it  proper  to  aim  at  anticipating  the 
grounds  on  which  the  Lord  Chief  Justice  will  rest  his 

.  opinion* 
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i8ST»  OfHiiioTi.  I  am  not  speaking  as  an  adTocate,  but  deliver- 
ing my  judicial  opinion.  I  cannot  bring  my  mind  Id 
think  that  the  authorities  on  which  my  Lord  Chief 
Justice's  opinion  is  founded  are  applicable  to  the  state 
of  facts  of  this  case.  I  shall  ever  imagine  thnt  it  is 
possible  I  may  be  mistaken  when  I  di£br  from  his  Lord* 
ship.  If  his  argument  changes  my  opinion  I  will  KVfm 
it ;  but  it  must  certainly  be  a  very  potent  argument  to 
produce^  that  effect 

Park  J.  This  case^  as  has  been  stated,  came  before 
the  Court  upon  a  motion  to  set  aside  the  verdict  which 
the  Plaintiff  has  obtained,  and  to  grant  a  new  trial. 

I  am  of  opinion  with  my  two  learned  Brothers  who 
haive  preceded  me,  that  this  rule  should  be  made 
absolute. 

The  facts  of  the  case  are  well  known  to  the  Court, 
but  must  just  be  re-stated  to  elucidate  the  argument, 
and  they  are  extremely  short.  The  lessor  of  the  Plains- 
tiff  is  an  insolvent  debtor,  who  had  on  the  25th  Jamuay 
1825,  presented  to  the  Court  a  petition  for  his  dis^ 
diarge,  and  assigned  his  property  as  the  act  of  pailie^ 
ment  required,  at  the  same  time,  to  the  provisional 
assignee,  not  appointed  for  this  partktdar  case,  but  ap- 
pointed as  the  general  provisKHial  assignee  of  the  Court 
under  the  authority  of  the  statute;  and  the  insolvent  mi$ 
di$eharged* 

The  defence  is,  that  the  Plaintiff  hdd  from  year  to 
year,  with  an  equitable  claim  for  a  further  lease,  and 
tliat  all  bis  interest  passed  to  the  provisional  assignee. 
And  I  am  of  opinion  that  all  his  rights^  real  and 
personal^  were  absolutely,  by  his  awn  act,  vested  in 
the  provisional  assignee  at  the  time  of  this  action 
brought;  that  the  insolvent  by  his  egrress  deed  de- 
vested himself  of  his  property ;  that  he  had  then  no 

legal 
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kgal  right  reafutining  in  bini;  and,  ocHisequently,  the       18ST* 
I^al  estate  being  in  another,  he  cannot  maintain  |in 
ejectment 

The  system  of  law  respecting  the  estates  of  insolrent 
debtora  b  a  system  of  itseli^  connected  with  and  ana* 
logons  to  Bo  other. 

There  had  been  many  acts  respecting  insolvent 
debtors  flrom  a  very  early  period  in  the  history  of  our 
jurisprudence;  but  they  never  were  formed  into  any 
thing  like  a  system  till  the  ragn  of  his  present  Majesty ; 
they  then  assumed  a  new  character,  and  the  statutes  of 
1  G. i.  all9.,  the  S G. 4.  e.  125.,  and  the  5  0. 4.  e.  6L» 
are  those  alone  about  which  we  need  interest  ourselves 
in  this  discussion. 

The  first  of  these,  vis.  1  6.4.  ^.119.,  entitled  <<  An 
act  ibr  the  relief  of  insolvent  debtors  in  Englandj^*  re- 
citing that  all  former  acts  had  been  inefiectual,  appoints 
three  barristers,  one  a  chief  and  two  others,  to  be  his 
Majest/s  commissioners  for  the  relief  of  insolvent 
debtors,  and  be  called  «<  The  Ckmrt  for  Relief  of  In- 
solvent Debtors,"  and  provides  that  this  Courts  as  soon 
as  the  respective  appointments  shall  have  been  notified 
in  the  London  Gazette^  shall  have  power  to  appoint  a 
chief  clerk,  a  promsional  amgnee^  and  other  officers. 

What,  th^n,  are  the  duties  of  this  permanent  officer^ 
the  promsional  assignee  f  Why,  to  receive  all  assign* 
raents  of  property  and  estates  made  to  him  1^  the 
asdhariiy  of  tite  Cowfi^  not  by  assignment  or  conveyance 
by  deed  firom  the  commissioners  to  him, — for  they  by  act 
of  parliament  have  nothing  in  them  to  convey,— but  by 
the  direct  assignmeni  by  deed  of  the  insol/ceta  Umself. 

There  is  not  one  word  in  the  act  of  any  choice  or  any 
acceptance  by  the  provisional  assignee:  choice  or  accept'* 
anee  is  all  a  matter  which  respects  the  permanent  as* 
^gneCf  but  not  the  prooisional  assigneot    By  accepting 

the 
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1827.  the  office^  and  probably  having  solicited  for  it,  he  has  ac- 
cepted all  the  rights,  estates,  and  interests  of  the  insolvent, 
and  has  no  power  whatever  to  refuse,  except  by  resigning 
Ahorbws.  his  office:  he  is  the  mere  creature  of  the  Court  and  of 
the  act  of  parliament.  And  this,  as  it  seems  to  me, 
puts  an  end  to  all  the  reasoning  of  my  brother  LafmeSf 
founded  upon  the  case  of  Townson  v.  Tick€U{a\  where 
it  is  said  '*  the  law  is  certainly  not  so  absurd  as.  to  force 
a  man  to  take  an  estate  against  his  will." 

This  I  admit  fully  where  a  man  is  sui  juris,  but  never 
yet  was,  and  never  can  be  applied  to  a  man  who,  by  the 
duty  of.  his  particular  office,  is  bound  to  act  as  a  trustee 
at  all  times  under  the  direction  of  a  court  As  well  mi^t 
George  Humphries  refuse  to  be  common  vouchee. 

Then  what  is  it  that  the  statute  requires  the  insolvent 
to  do?  Observe,  however,  that  no  man  is  bound  to 
become  an  insolvent  debtor  contemplated  by  these 
statutes;  it  is  an  act  of  the  will ;  there  is  no  compulsion 
upon  him ;  it  is,  therefore,  not  like  the  case  of  bank- 
ruptcy, which  the  law  supposes  to  be  a  case  in  invihtms 
and  where  the  bankrupt  does  not  himself  do  one  act  to 
assign  his  property:  the  bankrupt  never  signs  one  deed 
transferring  a  single  atom,  real  or  personal;  it  is  done 
entirely  by  the  commissioners,  never  consulting  him  at 
all;  and  no  bankrupt  ever  was  the  assigning  party  iii  a 
deed  since  the  law  of  bankruptcy  existed.  But  mark 
the  diffi^renoe.  The  statute  of  1 G.  4.  c.  1 19.  sA^  enables 
persons  in  certain  situations,  if  they  are.  so  minded 
(being  entirely  optional)  to  apply  by  petition  (their  own 
voluntary  act)  to  be  dischai^ged.  But  what  does  the 
act  require  them,  if  they  be  so  minded^  to  do  ?  Their 
said  petition  shall  be  forthwith  subscribed  and  filed, 
and  at  the  very  time  when  the  insolvent  shall  sub-, 
scribe  such  petition  he  shall  duly  execute  a  conveyance 

(a)  $B.  tf  jl.31. 

and 
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and  assignment  tf  all  the  estate,  right,' title,  interest^and 
tnat  of  suck  prisoner  to  att  the  reisl  and  personal  estate 
aad  efiects  of  every  such  prisoner j  so  as  to  ysst  all  such 
real  and  personal  estate  and  eflfects  in  the  provisional 
assignee  of  the  said  Court :  —  (giving  him  no  option 
whether  he  v^ill  accept  or  no). 

From  that  moment  the  insolvent  has  no  more  interest 
in  any  of  his  property  than  I  have^  except  in  one  in- 
stance, which  the  statute  wisely  points  out,  viz.  that  if 
the  insolvent  shall  not  ultimately  obtain  his  discharge  (to 
obtain  which  discharge  was  of  course  the  sole  object  of 
his  assigning  his  property),  such  conreyauce  and  assign- 
ment shall,  from  and  afier  the  dismission  of  the  petition 
for  his  dificbaige,  be  null  asid  void  to  all  iiit^its  and 
purposes. 

But  if  he  shall  obtain  his  discharge,  his  estate,  both 
real  and  personal,  so  entirefy  vested  in  the  provisional 
asstgnea  by  the  first  conveyance,  never  can  revest  in  the 
insolvent  by  any  means  whatever;  for,  by  sect.  7.  of  the 
sameiict,  if  the  prisoner  do  obtain  his  discharge,  then 
the  Court  are  to  appoint  an  assignee  or  assignees  of  his 
eflects,  mid  the  provisional  assignee  is  to  assign  to  such 
assignee  or  assignees  ei^ry  such  prisoner's  estate,  efiects, 
rights,  and  powers  vested  in  such  provisional  assignee  as 
afonesaid,  in  trust  for  the  benefit  of  themselves  and  the 
rest  of  the  creditors.  So  that  it  never  gets  back  to  the 
insolvent  from  the  moment  when  he  signed  his  petition 
to  be  dischaiged,  and  at  which  moment  also  he  assigned 
all  his  kffd  and  equitable  rights,  never  to  be  again  vested 
in  him,  but  in  another,  unless  he  should  happen  not  to 
obtain  the  benefit  he  sought. 

But  here  I  must  take  notice  of  an  argument  much 

pressed  at  the  bar,  about  the  acceptance  by  the  assignee. 

Acceptance  is  not  to  be  ibund,  as  I  have  said,  in  the 

statute^  as  applicable  to  the  provisional  assignee,  and  I 

Vol.  IV.  B  b  will 
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1827*       will  venture  to  say,  never  was  thought  of  in  the  case  of 
*^~_7  a  provisional  assignee  under  a  commission  of  bank- 

9.  ruptcy,  the  favourite  analogy;  and  I  am  sure  for  the 

Andrews,  nine  years  I  had  the  honour  of  being  a  commissioner  of 
bankrupts,  1  never  once  thought  of  asking  our  mes- 
sengers whether  they  would  accept  the  office  of  pro- 
visional assignee;  and  in  the  hundred  assignments  of 
that  kind  I  have  executed,  I  never  dreamt  that  they  had 
an  option  of  consenting  or  dissenting,  being,  amongst 
other  things,  appointed  for  that  very  purpose. 

The  acceptance  mentioned  as  applicable  to  the  per- 
manent assignee  in  the  first  and  second  of  these  statutes 
is  peculiar.  It  is  not  whether,  (tfier  the  deed  is  executed  . 
to  them,  they  will  or  will  not  accept  a  elamnosa  heredx" 
ias  s  but  the  provisional  assignee  is  not  to  execute  the  ^ 
deed  to  them  at  aU^  till  the  permanent  assignee  or  as- 
signees shall  have  signified  to  the  Court  their  acceptance 
of  the  said  appointment,  and  then  the  provisional  as- 
signee is  to  assign  as  I  have  before  mentioned. 

But  as  doubts  were  entertained  in  the  third  year  of 
his  Majesty's  reign,  as  to  the  extent  of  the  powers  of  the 
provisional  assignee  in  the  intermediate  stage  between 
the  assignment  to  him,  and  the  ultimate  assignment  by 
him  to  the  permanent  assignees,  it  gives  him  full 
power  (always  of  course  under  the  authority  of  the 
Court)  to  take  possession  of  all  the  real  and  personal 
estate,  and  sell  and  dispose  of  the  same.  The  reason  of 
this  is  clear,  that  the  estate  should  come  to  no  damage 
if  a  length  of  time  should  elapse  between  the  choice  of 
the  one  kind  of  assignee  and  the  other.  But  if  he  had 
such  a  power  of  suit,  how  could  it  remain  in  the  in- 
solvent? And  then  to  shew  the  provisional  assignee  to 
be  the  mere  conduit-pipe  of  the  Cour^  and  that  he  has 
no  option  or  acceptance,  the  same  act  provides,  that 
if  the  provisional  assignee  shall  resign  or  die,  the  same 

real 


IK  THE  Eighth  Year  op  GEO.  IV.  »67 

real  or  personal  estate  shall  go  and  be  vesled  in  his  suc- 
cessor in  office. 

The  second  section  of  the  last-mentioned  act  provides, 
that  every  provisional  assignee  may  sue  in  his  (/am 
name  for  the  recovery,  obtaining^  and  et^orcing  of  any 
estate^  &c. 

Thx)  cannot  (in  distinct  rights)  have  the  ^oZ  estate  in 
them  to  maintain  an  ejectment  at  the  same  time,  and, 
therefore,  the  statute  goes  on  to  provide,  that  if  the 
prisoner  shall  not  obtain  his  discharge,  still  all  ads  done 
by  the  provisional  assignee  before  the  estate  revests,  shall 
be  good  and  valid.  And  the  third  section  declares,  if 
he  do  obtain  his  discharge  so  as  to  prevent  the  estate 
revesting  in  the  insolvent,  that  all  acts  done  by  the  pro- 
visional assignee  shall  be  deemed  valid,  and  the  estate 
diall  be  considered  as  vested  in  the  nea>  assignee  by 
relatiaft,  I  consider  this  matter  to  have  been  decided 
in  this  Court  in  the  case  of  Doe  dem.  Clarke  v.  Spen^ 
cer  the  point  in  which  was,  that  the  provisional  as- 
signee under  1  G.  4.  <;.  119.  may  sue,  in  ejectment  for 
property  assigned  to  him  under  that  statute.  If  he  can. 
sue  an  ejectment,  the  case  must  have  proceeded  on  the 
ground  that  the  legal  estate,  by  virtue  of  the  assignment 
by  the  hand  and  seal  of  the  insolvent,  vested  in  the 
provisional  assignee.  Now,  then,  could  the  legal  estate 
be  vested  in  another  at  the  same  time  ?  And  we  never 
could  have  intended  that  it  was  immaterial  whether  the 
provisional  assignee  or  the  insolvent  brought  that  eject-  • 
roent,  or  that  both  might  have  maintained  an  ejectment 
I  quote  that  case  because  I  see  no  reason  to  alter  the 
judgment  which,  with  the  other  members  of  the  Cour^ 
I  then  formed. 

To  this  judgment  I  adhere,  and  if  the  provisional* 
assignee  could  maintain  an  action,  I  cannot  see  how  the 
insolvent  can  also  have  a  right  to  maintain  ejectment. 

B  b  2  The 
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Tb6  5  0.4w  e.6h  does  not  make  any  altevatioD,  it 
only  appoints  additional  commissioners,  and  direots 
them  to  go  circuits;  and  section  19.  providea  against 
the  insolvent's  remaming  liable  to  rent,  &c.  upon  de» 
livering  tip  leases,  &c.  to  the  assignees,  and  also  enables 
the  assignees  to  relinquish  their  right  to  such  leases. 

But  it  is  worthy  of  obserTation  that  the  assignees 
having  consented  to  accept,  had,  in  consequence  of 
that  acceptance,  no  opportunity  afforded  them. of  relin- 
quishing  a  lease  or  agreement  for  jbl  lease  which  they 
might  not  deem  beneficial,  from  the  first  of  these  acts  tiU 
fi^e  yeara  after,  viz,  the  SG.4i.  c.Sl.  5.  Id.,  when  it 
was  provided  for  the  first  time  aftet  relieving  the  in^ 
solvent  from  the  payment  of  vtnt,  upon  acceptance  of 
the  lease  by  the  assignees,  that  they  may  deliver  up  the 
same,  under  the  authority  of  the  Court*  But  to  whom  ? 
not  to  the  insolvent;  to  him  it  never  can  revert;  but  to 
the  original  lessor  or  party  agreeing  for  the  lease.  What 
then  is  the  result  of  all  these  statutes,  and  in  what 
situation  is  the  insolvent,  and  how  is  he  placed  with 
respect  to  his  former  property  ?  I  conceive  he  stands 
thus,  and  these  are  the  inflexible  words  of  the  statute^ 
which  nothing  but  an  act  of  parliament  can  alter :  a 
man  in  prison  may  apply  by  petition  to  the  Insolvent 
Court  for  relief;  but  before  he  can  have  a  locus  standi 
injudieio  in  that  Courts  he  must^^a^  and  whmiaribff 
at  the  moment  he  signs  and  applies  to  file  his  petition, 
ejcecute  under  his  hand  and  seal  a  deed  of  assignrnetti 
and  conveyance  of  all  bis  real  and  personal  estate;  and 
it  shall  be  C(mveyed  (I  here  use  the  very  words  of  the 
statute)  SOBS  to  vest  all  such  real  and  persontd  estate  ia 
such  provisional  assignee.  What  follows?  if  he  be  dis- 
diarged  afterwards  (and  here  the  prisoner  has  been  dis- 
charged), the  estate  never  revests  in  kinij  but  is  to  be 
conveyed  by  and  out  of  the  provisional  assignee  to  the 
assignees  appointed  under  the  direction  of  the  Court, 

provided 
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provided  they  previously  agree  to  accept  the  trustf  and       I8S7. 
the  property  is  to  be  sold,  disposed  of,  and  applied  to  the 
payment  of  themselves  and  other  creditors,  but  the  in- 
solvent is  never  to  touch  this  property  again. 

In  one  event  and  one  anfyf  he  may  do  so ;  -«  but  that 
event  has  not  happened  here,  for  he  has  been  discharged ; 
— Vfis.  if  he  do  not  obtain  his  discharge,  the  conveyance 
to  the  provisional  assignee  shall  be  null  and  void  to  all 
intents,  and  purposes,  except  that  the  statute  S  6. 4. 
€.  1£S.  s.  2.,  in  that  case,  declares,  that  all  acts  done  by 
tbe  provisional  assignee  touching  the  disposal  of  the 
insolvent's  property,  between  the  time  of  its  being  con- 
veyed to  him  upon  the  signing  the  petition  and  its  r^ 
vesting  in  the  insolvent,  shall  be  good  and  valid. 

Therefore^  I  am  of  opinion,  that,  as  the  legal  property 
in  this  lease  was  absolutely  conveyed  out  of  the  insolvent 
by  his  own  deliberate  and  willing  act,  and  never  revested 
kk  him,  because  he  procured  his  discharge,  he  had  no 
esMe  in  him  wbereon  to  support  an  ejectment 

But  it  is  said  at  the  bar,  that  by  thus  deciding,  we 
'Sbail  overturn  a  great  number  of  cases.  I  am  sure  of 
thisr  that  we  shall  overturn  none  with  respect  to  insol* 
vent  debtors;  and  I  am  no  less  confident,  that  I,  at 
least,  have  no  intention  of  overturning  one  case  quoted 
at  the  bar  upon  this  occaaon;  but  as  far  as  my  opinion 
Js  of  any  weight,  I  adhere  to  them  all. 

They  were  all  cases  of  bankruptcy.  I  have  read 
them  all  with  attention.  I  was  of  counsel  in  one  of  the 
first  of  them.  Turner  v.  Richardson^  from  the  northern 
circuit;  and  it  was  followed  by  Copeland  v.  Stevens^  and 
the  point  to  be  extracted  from  them  is  this ;  that  the 
assigneea  of  a  bankrupt  are  not  bound  to  accept  a  term 
of  years,  which  may  be  burdensome  instead  of  profitable 
to  their  trust ;  and  unless  they  do  so^  no  estate  passes  to 
th^n  in  this  respect,  by  the  assignment  of  the  commb- 
B  b  3  sioners. 


870  CASES  IN  TRINITY  TERM 

.1827*       sionersy  and  consequently  that  the  estate  and  tenn  still 
'^        remain  in  the  bankrupt ;  and  the  privity  of  estate  between 
^,  the  lessor  and  him  remains  aisoy  so  as  to  leave  him  liable 

.Andbews.     to  rent,  accruing  subsequent  to  the  bankruptcy. 

1  agree  diis  to  have  been  the  law  as  to  bankrupts;  but 
•it  is  no  longer  so;  for  the  new  bankrupt  act  of  6  6. 4. 
•C.16.  5. 75.,  partly  founded  oh  a  provision  of  49  6. 8. 
'and  partly  new,  has  provided  that  no  bankrupt,  if  the 
.assignees  accept  the  lease,  shall  be  liable  to  pay  any  rent 
accruing  after  the  commission,  or  to  be  sued  for  non- 
observance  of  any  of  the  covenants  therein  contained; 
•and  even  if.  the  assignees  decline  to  accept  the  same^  the 
bankrupt  shall  not  be  liable^  in  case  he  deliver  up  the  lease  to 
the  lessor;  and  if  the  assignees  shall  not  elect,  the  lessor, 
by  petition  to  the  Lord  Chancellor,  may  compel  them 
to  elect :  thus,  in  a  great  measure,  copying  the  clause  in 
the  insolvent  act,  which  I  have  before  commented  on* 
.  But  though  I  thus  agree  to  Turner  v.  Richardson 
and  Copeland  v.  Stevens^  and  all  the  other  cases  laybg 
down  the  same  doctrine,  the  whole  of  my  argument 
is  founded  upon  the  strong  and  manifest  distinction 
between  the  cases  of  bankruptcy  and  insolvency.  In 
bankruptcy,  the  bankrupt  conveys  no  property  s  he  does 
no  act:  he  executes  no  deed;  he  is  supposed  by  law,  ex- 
cept in  one  case  under  the  niew  act  of  parliament,  to  be 
an  unwilling  victim  to  bankruptcy ;  but  in  insolvency, 
the  insolvent  is  the  primum  mobile ;  the  machine  cannot 
move  without  him;  he  is  the  willing  actor:  he  first  pe- 
titions, and  immediately  conveys  away  all  his  property  ; 
and  I  am  yet  to  learn  how  a  man  willingli/f  and  of  his 
own  mere  pleasure,  conveying  his  property,  can  imme- 
diately after  maintain  an  action  for  that  property  in  the 
face  of  his  own  solemn  deed. 

But  have  I  any  support  for  this  distinction  ?     I  have 
the  authority  of  one  of  the  greatest  and  most  eminent 

persons, 
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persons  that  ever  adorned  the  English  bench,  I  mean       1827. 
Sir  fV.  Grants  the  Master  of  the  Rolls,  in  the  case  of 
Skee  y.  Hale,  (a) 

An  annuity  bad  been  bequeathed  by  a  man  to  his  son, 
with  a  condition  to  fall  into  the  residue^  upon  his  signmg 
arn^  instrument  to  sell,  assign,  chat^e,  or  dispose  of,  or 
engnnoer  any  person  to  receive  the  annuity.  The  son 
took  the  benefit  of  an  insolvent  act,  and  inserted  this 
annuity  in  his  schedule.  The  question  was,  whether  the 
annuity  was  to  sink  into  the  residue?  It  was  there 
compared  to  the  case  of  bankruptcy;  and  it  was  .said, 
this  was  the  act  ^law,  not  of  the  party.  ;   j 

But  the  Master  of  the  Rolls  marked  the  .di^nction. 
*^  It  appears  to  me,  that  the  son  Jias  done  m  act^  to  .au- 
thorise or  empower  others  to  receive  this  annuity*  ,  This 
differs  from  the  case  of  a  bankrupt.  •  The  bankrupt^  has 
done  nothing.;  The  .insolvent  debtor  was  not  in  a  situ^ 
ation  to  be  compelled  to  part  with  his  annuity.  He  might 
have  enjoyed  it  for  his  life.  „  Signing  the  petition  , and 
schedule  appear  to  me  to  be  clear  acts." 

Surely  signing  and  sealing  an  actual  solemn  deed  of 
conveyance  and  assignment  is 'a  much  clearer  act  of 
the  will  than  signing  a  schedule. 

Hdyland  v.  De  Mendez  (jb),  is  to  the  same  effect ;  for 
there, bankruptcy,  opposing.it  to^ insolvency,  was  held 
not  to  be  such  an  eviction  or  disppssession, '  in  the  event 
of  which,  an  annuity  from  a  continuing  partner  to  a 
retiring  partner  was  to  cease;  for  bankruptcy  was  not 
the  act  of  the  party. 

The  same  Master  of  the  Rolls  decided  this  case  as 
the  former  one  of  Shee  v.  Hale.  Therefore,  I  take  the 
distinction  between  the  cases  of  bankruptcy  and  insolv- 
ency to  be  quite  clear. 

(a)  13  r^j.  404.  (*)  3 -Mirri v.  184. 

B  b  4  Other 
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1«27.  Other  cases  were  mentioned  by  Brother  Lawes^  which 

I  only  mention  that  I  may  not  be  supposed  to  have  been 
inattentive  to  his  argument ;  but  the  application  of  whidi^ 
with  all  due  respeet  to  him,  I  cannot  discover. 

The  case  of  Taylor  v.  Buchanan  (a)  was  one  of  these, 
where  the  Court  of  King's  Bench  decided  what  nobody 
(3oald  doubt,  that  an  insolvent  may  sue  upon  a  contract 
of  sale  made  by  him  snbsequenUy  to  the  hearing  of  his 
petition  before  the  Court  of  Insohetit  Debtors;  and  that 
if  the  perscm  he  sued  upon  this  new  debt  was  a  creditor 
before  the  insolvency,  and  his  debt  had  not  been  in- 
cluded in  the  schedule  by  the  insolvent,  so  as  to  give 
the  creditor  a  benefit  with  the  other  creditors,  his  debt 
was  not  discharged,  but  he  might  set  it  off  against  the 
new  demand. 

The  case  of  Hepper  v.  Mardud  {b\  in  tfiis  Courts 
decided  that  under  the  insolvent  act  of  1  6. 4.  r.  119., 
by  the  assignment  at  the  time  of  the  petition^  the  assignee 
takes  only  such  property  as  the  insolvent  had  at  the  time 
of  the  petition. 

In  that  case  it  was  attempted  to  assimilate  the  cases 
of  insolvency  to  that  of  bankruptcy,  where  afier  acquired 
property,  between  the  commission  and  the  certificate^ 
goes  to  the  assignees* 

But  Lord  Chief  Jusdce  Best  expressly  draws  the 
<lisdnetion  between  bankruptcy  and  insolvency  in  diat 
respect,  for  he  says,  ^  The  conveyance  authorised  by 
the  4th  section  of  the  statute  only  transfers  the  property 
the  insolvent  had  at  the  time  of  the  petition ;  and  there 
is  no  where  in  the  statute  such  a  provision  as  is  to  be 
found  in  the  ISjB/fz.  c.  7.,  (and  now  incorporated  in 
the  new  bankrupt  act  of  6  G.4.  c.  16.  5.6S,  64.)  with 
respect  to  bankrupts  transferring  to  their  assignees  all 
such  personal  property  as  shall  come  to  the  bankrupt;^ 

{a)  AB.liC.  4X9*  (h)  %  Bingb.  372. 

and 
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and  in  another  place  his  Lordship  says,  ^*  the  principal        1887. 
di&rence  between  the  two  systems  of  law  is,  that  the       "j^e 
assignees  of  a  bankrupt  are  trusted  with  a  power  over  his  v. 

future  effects,  without  further  resort  to  the  coBimis-     Aiimkws. 
aioners,  but  the  assignees  of  an  insolvent  must  apply  to 
the  Insolvent  Court." 

And  my  Brother  Gasdee  says,  (and  in  that  uses  the 
language  of  the  Chief  Justice,)  the  permanent  assignee 
takes  the  same  interest  m  the  insolvent's  property  as  the 
provisional  assignee ;  and  the  provisional  assignee  takes 
only  what  the  insolvent  had  at  the  time  of  subsc^iUing 
his  petition. 

Thus  the  case  of  Hepper  v.  Marshal  has  specified 
another  distinction  besides  those  I  bad  before  men- 
tioned, between  the  systems  of  bankruptcy  and  insol- 
vency, each  depending  upon  statutes  respectively  ap- 
plicable to  themselves,  and  forming  a  code  perfecdy 
distinct  from  each  other. 

But  it  has  been  supposed  in  argument  that  my  Brother 
Burrough  and  I  had  decided  differently  to  this  in  Crqfis 
V.  Picij  (8  JSmgfA.,  and  better  reported  in  8  Moore.)  If, 
upon  a  review  of  that  case,  I  felt  that  it  was  improperly 
decided,  I  hope  I  have  too  conscientious  a  feeling  of 
what  is  due  to  the  judicial  character  to  persist  in  an 
error.  But  I  adhere  to  every  word  there  uttered,  and 
I  rgoice  that  it  has  been  quoted;  for  there,  upon  a 
diflbrent  act  of  parliament,  —  not  near  8o  strong  as  the 
present;  where  no  provisional  assignees  are  expressly 
named,  as  they  are  in  this  statute;  —  I  am  made  to 
gay  that  which  is  in  perfect  accordance  with  my  present 
opinion. 

For  all  these  reasons  I  am  of  opinion,  with  my  two 
learned  Brothers,  that  this  rule  should  be  made  absolute. 

Best  C.  J.  This  was  an  action  brought  to  recover 
'certain  parts  of  a  house  which  the  lessor  of  the  Plaintiff 

had 
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had  let  to  the  Defendant*  The  tenancy  was  determmed 
by  a  regular  notice  to  quit  The  Plaintiff  was  himself  a 
tenant  from  year  to  year,  with  an  agreement  for  a  lease 
with  his  landlord.  The  defence  was,  that  the  Plaintiff 
had  been  discharged  by  the  court  for  the  relief  of  in- 
solvent debtors,  that  he  had  inserted  his  agreement  for 
the  lease  of  these  premise  in  his  schedule,  and  had 
assigned  all  his  property  to  the  provisional  assignee  of 
that  court.  The  provbional  assignee  had  never  taken 
possession  of  his  property,  nor  manifested  in  any 
manner  any  intention  to  possess  himself  of  it*  Indeed* 
it  is  not  very  likely  that  the  Plaintiff's  was  a  saleable 
interest. 

^  It  is  not  necessary  to  decide  the  general  question, 
whether  any  assignment  of  a  pure  trust  passes  any  estate 
in  the  property  conveyed  in  trust,  until  the  trustee  has 
in  some  manner  expressed  his  acceptance  of  the  trust* 
I  think  this  case  b  governed  by  ll)e  principle  established 
by  the  cases  that  have  decided  that  an  interest  in  a  lease 
does  not  pass  to  the  assignees  of  a  bankrupt,  uolessthey 
think  proper  to  possess  themselves  of  such  interest ;  and 
that  until  they  determine  to  take  the  lease,  it  remains 
in  the  bankfupt,  although  the  statutes  relating  to  bank- 
ruptcy authorise. the  commissioners  to  assign  all  the 
property  of  the  bankrupt,-  and  the.  terms  of  the  assign- 
ment include;  all  the  interest  that  the  bankrupt; has  in 
any,  species  of  property*  The  principle  on  which  th^ 
cases  rest  is  stated  by  Lord  EUetAaraugh^  in  Copdand  v. 
StevenSf  in  these  words :  ^*  An  assignment  by  commis- 
sioners of  bankrupt  is  the  execution  of  a  statutable 
power  given  to  them  for  a  particular  purpose ;  viz.  the 
payment  of  the  bankrupt's  tdebts;  nothing  passes  from 
them,  for  nothing  was  previously  vested  in  them* 
Whatever  passes  passes  by  force  of  the  statute,  and  for  the 
purpose  of  effecting  the  object  of  the  statute. .  The  three 
cases  of  Bourdillion  v.  Dalton,  Turna^  v.  Bichatdsoti^ 

and 
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and  Wheeler  v.  Bramak^  were  decided  on  this  ground.*'  18C7. 
The  learned  Lord  then  proceeds  to  consider^  whether 
the  assignment  passes  the  estate, inamediately  to  tfae> 
assignees,  defeasible  upon  their  actual  refiisal  to  accept?* 
or  does  it  pass  immediately  to  the  assignees,  defeasibio 
upon  their  neglect  to  do  some  act  manifesling  their 
intention  to  take  it,  or  is  its  effect  suspended  until  ac-r 
ceptance  ?  His  Lordship  decides  in  favour  of  the  sus^ 
pension,  and  then  adds :  ^^  And  if  the  operation  of  the 
deed  be  suspended,  the  estate  must  necessarily  remaiq 
in  the  bankrupt  during  the  period  of  suspension,  for  it 
cannot  be  in  abeyance,  and  must  exist  in  some  person.'^ 
It  is  true  that  the  case  of  an  insolvent  differs  as  to 
the  machinery  by  which  the  conveyance  ia  effected,  from 
that  of  a  bankrupt,  but  the.  object  of  assignment  is  in 
both  cases  the  same.  It  is  not  the  Court  for  the  Relief 
of  Insolvent  Debtors  that  conveys,  but  the  insolvent ;  but 
he  conveys  only  to  enable  his  assignee  to  raise  funda  to 
pay  his  debts.  What  cannot  be  applied  to  this  purpose^ 
or  his  assignees  do  not  think  can  be  applied  for  this 
purpose,  does  not  pasa;  for  the  passing  of  such  property, 
instead  of  assisting  them  in  the  discharge  of  thdr  trust, 
would  only  incumber  them.  Lord  EUenborbugh  saysy 
<^ 'Nothing  passes  but  for  the  purpose  of  effecting  the> 
object  of  the  statute.'"  '  They  are  trustees  only  for  the 
payment  of  debts ;  what  cannot  be  applied  to  the  pajr* 
ment  of  debts  is  not  within  the  soc^  of  their.tru8t,<and 
does  not  vest  in  them  by  the  assignment.  I  presume, 
fiom  the  assignee's  not  taking  possession  of  the  property 
for  which  this  aetion  is  brought,  he,  or  the  Coxxrtf 
whose  agent  he  is,  thou^t  it  was  worth  nothing,'  and, 
therefore,  repudiated  it.  There  is  no  substantial  differ* 
ence  between  an  assignment  by  the  insolvmt,  and  an 
assignment  by  persons  duly  authorized  to  make  it  of  all 
his  effects. 

In 
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IBSTi  In  CopdanA  v.  SUwms  titiB  oomminionera  assigned 

-  "^^  "  all  other  the  penmal  estate  loAaisoever^  and  aU  the  estate^ 

^  rtgA/,  iiY&,  interest^  equity  of  redemption^  prcperty^  datwh 

Audrsvvb.  or  demand  whatsoever,  of  and  dn  the  said  demised  pre- 


Bj  5  G.  S*  c.  90.  s.  36^  the  commissioners  of  bank- 
rupt ^  shall  assign  every  snch  bankraptfs  estate  and 
efiecto.'' 

In  the  case  Deferred  to  the  assignment  not  only  pur- 
ports to  convey  the  interest  in  the  term  by  its  general 
ternu^  but  by  words  directly  and  exclusively  applicable 
to  it  The  commissioners  were  fully  authorised  by  the 
statute  to  make  the  conveyance,  and  yet  the  assignees 
not  accepting  the  term,  it  did  not  pass. 

By  sect.  80*  of  5  6.  S.  the  commissioners  may  ap- 
point a  provisional  assignee  of  the  etiate  and  eficts^  or 
any  part  thereof  t  and  such  assignee  shall,  on  bis  re^ 
moval,  deliver  up  and  assign  aU  the  estate  and  effects 
which  shall  have  come  to  his  hands  or  possession,  or 
which  shall  have  been  assigned  by  the  commissioners  as 
aforesaid,  unto  the  assignees  chosen  by  the  creditors; 
and  all  the  estate  shall  to  all  intents  and  purposes  be  as 
l^galfy  and  effectually  vested  in  the  new  assignees  as  if  llie 
first  assignment  had  been  made  to  them  by  the  commis- 
sioners.'' There  are  no  words  in  the  insolvent  debtor's 
acts  more  operative  than  these  which  I  have  quoted  from 
the  5  0. 8«,  to  vest  immediately  the  interest  m  a  term  in 
the  provisional  assignee^  and  afterwards  in  the  assignees 
chosen ;  yet  we  have  seen  that  it  passes  to  neither  unless 
they  accept  If  it  vested  in  the  provisional  assignee  it 
would,  by  virtue  of  his  assignment,  vest  in  the  assignees 
chosen  by  the  creditors,  and  could  not  get  bade  [again 
to  the  bankrupt  but  by  some  conveyance  frcm  the  as- 
signees. No  such  conveyance  has  in  any  instance  been 
made ;  the  estates,  therefore,  have  been  treated  not  as 

having 
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having  vested  and  afterwacds  being  devested^  but  as       18S7a 
never  having  vested  either  in  the  provisional  assignee  or         ■_-_   ' 
the  assignees  chosen.  ^ 

For  the  reasons  given  by  Lord  EUetiioraugh  in  Cope^- 
land  V.  Steoens,  it  is  much  more  c<mvenient  to  all  parties 
concerned  to  consider  the  interest  as  not  having  vestedt 
for  then  the  expence  of  devesting  it,  if  the  assignees  find 
it  of  no  value,  is  saved. 

The  1  G.  4t.  c.  119<  5. 4,  says  **  the  prisoner  diall  exe- 
cate  a  conveyance  and  assignment  in  such  manner  and 
form  as  the  Court  shall  direct,  of  all  the  estate,  right, 
title,  mterest,  and  trust  of  such  prisoner  to  all  the  real 
and  personal  effects  of  such  prisoner,  so  as  to  vest  all 
suck  real  and  personal  estate  in  the  provbional  assignee 
of  the  court''  Section  7.  directs  the  provisional  assignee 
to  assign  to  the  assignees  diosen  by  the  ereditors.  Tim>si 
are  more  words  in  this  statute^  but  they  do  not  more 
dearly  direct  the  conveyance  of  all  the  estate,  either  to 
the  provisional  assignee  or  the  assignees  chosen,  than 
tibe  terms  used  in  the  5  G.  2.  Both  stafoites  convey  the 
interest,  if  the  assignees  choose  to  accept  it|  neither  of 
theok  forces  it  upon  the  asssignees,  or  takes  it  fireoi  the 
bankrupt  or  insolvent,  oatil  the  assignees  choose  to  ac- 
cept it. 

The  S  6.4.  C.128.  authorises  the  provisional  assignee 
U>  late  possesdan^  and  prevents  him  firom  disposing  of 
the  property  of  the  insolvent  witfaout  the  order  of  tlM 

la  the  first  section  the  statute  says,  *'  AH  and  every 
the  personal  and  real  estate  vested  in  or  possessed  by 
the  provisional  assignee  shiA  go  and  be  vested  in  his 
successor  in  office.''  The  words  or  possessed  sheir  the 
troe  meaning  of  this  passoge*  Those  words  woold  be 
unnecessary  if  the  assignment  vested  the  property  widi- 
oot  his  assent.    To  give  effect  to  the  whole  you  must 

read 
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read  it,  "  which  being  conveyed  to  htm  he  has  taken 
psosession  of." 

It  has  been  observed,  that  he  is  a  mere  creature  of 
Amorews.  the  Court.  That  circumstance  does  not  affect  the  case. 
Whether  he  is  to  act  on  his  own  discretion  or  under  the 
authority  of  the  Court,  he  is  to  have  no  property  forced 
on  him  which  either  he  or  the  Court  do  not  think 
can  be  applied  towards  payment  of  the  insolvent's 
debts,  the  only  purpose  for  which  the  assignment  is 
made  to  him;  and  what  is  considered  inapplicable  to 
that  purpose,*  although  within  the  letter,  is  not  within 
the  spirit  of  the  act,  or  embraced  by  the  assignment 
under  it. 

The  nineteenth  section  of  5  G.  4.  ^.  61.  seems  to  adopt 
the  construction  put  on  the  5  G,  S.  by  the  decided  cases, 
aiid  to  apply  it  to  the  assignees  of  insolvent  debtors.  It 
assumes,  that  until  acceptance  of  a  lease,  it  is  not  vested 
in  the  assignees.  The  words  are,  '^  if  such  person  shall 
be  entitled  to  any  lease  or  agreement  for  a  lease^  and  his 
assignee  or  assignees  shall  accept  the  same^  and  the  benefit 
thereupon,  as  part  of  the  insolvents  estate  and  effects,  the 
insolvent  shall  not  be  deemed  liable  to  pay  the  rent  ac- 
cruing after  such  acceptance  as  aforesaid ;  and  after  such 
acceptance  the  insolvent  shall  not  be  liable  in  respect  or 
by  reason  of  non-performance  of  the  conditions,  cove- 
nants, or  agreements  therein  contained."  So  that  until 
acceptance  by  the  assignees,  it  is  not  a  part  of  the  in- 
solvent's estate  in  their  possession.  The  insolvent 
remains  liable  to  all  the  cooenants,  and  the  relation  of 
landlord  and  tenant .  continues  between  him  and  his 
landlord.  It  would  he  great  injtistice  to  hold  that  the 
insolvent,  although  bound  by  his  covenants  with  his 
landlord,  could  not  recover  rent  from  his  tenant  to  en- 
able him  to  pay  it  over,  and  could  not  recover  possession 
to  prevent  breaches  of  the  other  covenants. 

This 
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This  situation  the  insolvent  must  remain  in  until  the       183?* 
landlord  thinks  proper  to  apply  to  have  the  lease  given 
up  under  the  last  branch  of  this  section.     I  think,  at  all 
events,  whilst  he  is  permitted  to  remain  in  possession  by     Andbbw* 
his  assignees  he  is  a  tenant  at  will,  and  whilst  at  will, 
may  maintain  any  possessory  action  as  a  stranger,  &c« 

In  the  instance  of  an  insolvent  debtor  the  tenant  may 
protect  himself  better  than  in  the  case  of  a  bankrupt. 
Until  assignment,  payment  of  rent  to  the  insolvent  will 
be  a  good  payment.  Of  the  assignment,  the  tenant  must 
have  notice ;  he  may  then  tender  his  rent  to  the  assignee ; 
if  he  takes  it,  that  will  be  an  election  to  take  the  lease ; 
if  he  refuses  it,  he  may  safely  pay  it  to  the  insolvent. 
In  the  case  of  a  bankrupt,  some  time  elapses  between 
the  commission  and  the  choice  of  assignees,  and  during 
that  period  there  is  no  person  to  whom  the  tenant  can 
safely  pay  the  rent. 

In  what  a  situation  is  the  insolvent  placed  if  the  in- 
terest in  the  lease  does  not  remain  in  him.  His  land- 
lord, under  the  19th  section  of  the  5  G.  4*.,  may  get  rid 
of  him,  but  he  cannot  get  rid  of  his  landlord ;  he  may 
be  left  liable  to  pay  rent  without  the  means  of  recovering 
rent  from  the  person  whom  he  has  let  into  possession.    : 

The  principle  of  Copeland  v.  Stevens  has  been  ex- 
tended to  this  case  by  a  very  recent  decision  of  this 
Court, — the  case  of  Lindsey  v.  Lambert.  That  was  an 
action  of  covenant  brought  to  recover  one  quarter's  rent. 
The  premises  had  been  granted  to  one  Biddle,  who  was 
discharged  by  the  Insolvent  Debtor's  Court  The  De- 
fisndant  was  appointed  his  assignee,  and  pleaded  that 
tkeesUUe,  rights  iitle^  and  interest  ^Biddle  did  not  vest 
in  the  Drfendant^  as  Plaintiff*  had  in  his  declaration 
alleged. 

The  Defendant  had  possession  of  the  lease  for  several 
months,  and  attempted  to  let  the  premises.     The  Court 
ff-'id,  **  The  assignee  of  an  insolvent  debtor  must  be  con- 
sidered 
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1997.       sidered  as  standiqg  in  the  same  sUuatywLas  thei  aagigsfe 

-  Tjl'"'     <)f  <^  bankrupt^  and  that  the  lAterest  of  ,tha  insolventis 

9.  not  to  be  taken  as.  being  conveyed*  until  the  assignee 

.  A^^^vra.     shall  have  done  some  unetjuivpcal  act.  af&ouMCi^|^^.an 

absolute  acceptance." 

Observe  what  the  Court  decided .  in  that  case^  IflF* 
that  the  estate,  of  an  iot^olvent  di4  not  Test  1a  tbi^jpf- 
signee.  If  it  did  not  vest  in  the  assigooey  wbefe  cwld 
it  be  but  in  the  insolvent.  If  itwa^lc^ftin  the.in«olfent^ 
what  was  to  prevent  hii9  from  maintainiqg  fin  ^cjeo^xient 
for  it?  .^        .     \ 

In  that  caae  the  assignee  was  the  one  chosen  by  the 
creditors,  in  the  present  case  there  is  only  a  pcovi^imiyd 
assignee,  aad  that  distinction  ^ras  adveited.tq  ^Jififp  of 
the  Judges.  With  the  greatest  deference  to,tl^e«0{p)]}jfiii 
of  that  Judge,  that  circumstancQ  can  make,i^o  differf^gf. 
The  provisional  assignee  is  merely  a  crfa^Ufe^rp^^ttt^ 
Court,  and  so,  I  think,  is  the  assignee. cho^^H  J|f^;^ 
creditors.  The  Court  may  direct  or  controul,eiJ|Jhcy  as 
to, the  taking  or  refusing  a  lease ;  but  the  qties^^  ikPfth 
what  is  their  authority  as  to  the  manageip^t^of^^it^ 
trust?  but,  what  is  vested  in  theiiD  .tp  .^  ^enifiJiGgp;^^ 
the  execution  of  the  tru^  ?  All  tha(  is^in|f)}f^j2{^|fi;jg|g^ 
asftgnee  is  .by.  him  coaiyeyed  ^o  th/9  asfigff^pho^i^fi^lf  |f 
,it  vesta  in  the  provisional  assignee  witho)i^«}i)fQf|j|pt9||{)^ 
it  vests  in  the  assignee  chosen  without  jus.ac(^rj|m»i 
and  it  cannot  be  devested  but  by  some  CQU^ap|i}e^  no 
such  conveyance  has  ever  been  fought  necf^st^.jjp/^y 
case;  and  the  necessity  of  such  a  conv^yanp^  ,|Sythe 
inconvenience  which  dve  Court  of, King's. £eqch/, was 
anxious  to  guard  against,  when  th^y  distei^nu^^  ja  the 
bankrupt  case  that  the  ioteir^  neveK  vested  Ju  the 
assignee. 

I  admit,  that  to  maintain  an  ejectment,  the  Plaintiff 
must  have  an  un<{ualified  legal  estate;  or,  as  Lord 
Ketn^on  says,  in  Webb  v«  HaU,  ^  The  immediate  right 

to 
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to  real  property  must  be  vested  in  one  person  oriys  18^7. 
whereas  a  special  property  in  the  case  of  personalty  may 
be  in  one^  whilst  the  absolute  property  may  exist* in 
another."  But  I  insist,  that  if  Copeland  v.  Stevens^ 
Ldndsey  t.  Lambert^  and  all  the  cases  that  preceded 
these,  were  rightly  decided,  the  immediate  right  to  the 
possession  of  this  property  was  vested  in  one  person 
only,  and  that  one  person  was  the  insolvent. 

The  estate,  say  the  Judges,  in  these  cases,  was  not 
vested  in  the  assignees ;  then  it  was  not  devested  out  of 
the  insolvent  It  is  the  case  of  a  grant  not  accepted^ 
and  so  the  right  of  the  property  granted  still  remains 
in  the  grantor. 

It  has  been  supposed,  that  there  is  a  difference  be- 
tween the  oases  where  an  acdon  is  brought  by  the  land- 
lord against  the  assignees  of  a  bankrupt  or  insolvent  for 
lent  or  for  the  tion-performance  of  covenants,  and  an 
•  action  of  ejectment  by  a  bankrupt  or  insolvent. 

One  principle  governs  all  the  cases,  and  the  different 
rituations  of  the  parties  cannot  affect  that  principle.  The 
principle  is,  that  before  acceptance,  the  property  is  not 
veatied  In  the  assignees.  If  it  is  not  vested  in  the  assig- 
nees, it  cannot  be  devested  out  of  the  bankrupt  or  in- 
solvent* If  the  assignees  cannot  be  sued  because  they 
have  no  interest,  the  insolvent  may  sue  because  he  must 
have  the  whole  interest. 

It  has  been  truly  said,  that  the  assignees,  by  taking 
the  estate^  may  put  an  end  to  the  insolvent's  interest  at 
any  time;  but  until  they  do  take  the  estate,  it  remains 
in  the  insolvent.  The  estate  of  a  tenant  at  will  may  be 
determined  at  any  time ;  but  whilst  the  landlord  permits 
it  to  exist,  the  tenant  may  maintain  against  a  stranger 
an  action  for  any  wrong  done  to  his  right  in  it. 

It  has  been  argued  that  the  provisional  assignee  is 
bound  to  take  possession ;  perhaps  he  may  be  bound  to 

Vol.  IV.  C  c  take 
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1827.  take  possession,  but  all  the  cases  shew,  that  taking  pod- 
session  is  not  an  acceptance  of  the  term.  An  assignee 
of  a  bankrupt  or  insolvent  may  take  possession,  and 
Keep  it,  until  he  can  ascertain  whether  his  acceptance  of 
it  will  benefit  the  creditors;  and  yet  such  taking  posses- 
sion will  not  amount  to  such  an  acceptance  as  will  vest 
the  property  in  him.  The  provisional  assignee  can  do 
nothing,  but  take  possession,  without  an  order  of  the 
Court ;  the  disposition  of  property  is  not  left  to  him. 
He  cannot,  by  any  act  of  his,  make  it  a  part  of  the  in- 
solvent's estate*  He  is  not  intrusted  to  decide  what 
shall  be  taken,  and  what  refused. 

Even  if  this  provisional  assignee  had  done,  what  I 
admit  he  ought  to  have  done,  namely,  taken  possession, 
it  would  not  have  affected  the  question.  But  he  has 
done  no  such  thing.  In  Shee  v.  Hale  {a\  Sir  W.  Grant 
said,  that  there  was  a  distinction  between  the  case  of  a 
bankrupt  and  an  insolvent  debtor ;  that  the  latter  parted 
with  his  property  by  his  own  act,  which  he  might  still 
continue  to  enjoy ;  yet,  on  the  terms  of  impriscmment 
for  life. 

But  the  reasoning  of  Sir  W.  Grant  has  no  bearing 
on  the  present  case^  he  used  it  to  bring  the  case  he  was 
deciding  within  the  letter  of  the  will  on  which  the  ques- 
tion arose.  In  the  present  case  it  is  not  material  who 
is  the  conveying  party,  the  question  being  whether  the 
property  be  conveyed.  In  the  decision  of  that  question, 
there  is  no  diiference  between  a  conveyance  by  the  party 
to  whom  it  originally  belonged,  and  one  by  other  persons 
who  have  complete  authority  to  convey  it,  and  who  have 
made  an  instrument  fully  executing  their  author!^. 

The  case  of  Crofts  v.  Pick,  which  seems  to  stand  in 
my  way,  was  not  on  the  acts  of  parliament  on  which  thia 
case  depends.     The  attention  of  the  Court  was  not 

(a)   X3r«.404. 

properly 
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properly  called  to  tbe  question  in  that  case.     Nothing        1827. 

was  said  on  tbe  point,  whether  an  assignee  was  bound 

to  accept  what  Lord  KeMf(m  calls  a  damnosa  heredUas. 

The  points  raised  were^  whether,  under  the  terras  of    Ain«BWS. 

that  actt  it  was  necessary  to  shew  an  express  agreement 

to  take  the  property.     The  Court  said,  that  by  accepting 

the  trust  the  assignee  was  bound  to  do  all  connected  with 

the  trust,  and  that  a  provisional  assignee  has  no  right  to 

exercise  a  discretion. 

The  question  raised  in  this  case  was,  in  the  one 
quoted,  kept  entirely  out  of  view. 

I  say  the  provisionaU  assignee  ought  to  have  taken 
possession  of  these  premises,  but  I  insist  that  his  taking 
possession  could  not  vest  the  interest  in  him ;  and  if  it 
bonld.  Bot^  it  could  not  devest  it  out  of  the  inscdvent.  If 
indeed  it  vested  the  interest  in  the  provisional  assignee^ 
the  provisional  assignee  must  by  his  conveyance  vest  it 
in  the  assignees  chosen,  and  they  could  not  divest  them- 
selves of  it  but  by  some  deed :  but  tf  that  be  so,  the  case 
of  lAndsey  v.  Lombert  lately  decided  by  us,  and  all  tbe 
cases  relative  to  leases  conveyed  under  the  bankrupt  laws, 
wem  ^oneously  decided. 

I  say  that  a  provisional  assignee  has  only  authority  to 
take  possession,  without  any  discretion  to  accept  the 
interest  in  such  property  as  this :  that  until  the  assignee 
chosen  by  the  creditors  accepts  the  term,  it  remains  in 
the  insolvent,  who,  although  he  holds  <Nily  during  the 
pleasure  of  the  assignees  when  chosen,  holds,  as  against 
all  others,  an  absolute  estate;  just  as  the  c<^izor  of  a 
fine  before  the  uses  are  dedared,  <h^  the  surrenderor 
of  a  copyhold  before  the  admission  of  the  surrenderee^ 
still  continue  owners  of  the  estate. 

I  think  this  view  of  the  subject  is  consistent  with 
legal  analogy,  and  with  the  intent  of  the  trusts  on  which 
the  property  of  an  insolvent  is  conveyed. 

C  c  2  I  think 
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1^27.  I  think  a  decision  on  this  principle  would  present 

^  -^^  much  inconvenience  and  expence  to  both  creditors  and 

V.  insolvents,  and  keep .  the  latter  out  of  a  situation  the 

Amdrbws.     most  cruel  and  the  most  helpless. 

Rule  absolute^ 


MEMORANDA. 

Ik  tlie  course  of  last  HUary  vacation  the  Earl  of 
Eldcn  resigned  the  Great  Seal,  and  was  succeeded  in 
the  office  of  Lord  High  Chancellor  by  Sir  Jolm  Single-^ 
ton  Copley^  Knight,  Master  of  the  Rolls,  who  was  created 
A  Peer  of  the  United  Kingdom  of  Great  Britain  and 
Ireland^  by  the  name,  style,  and  title  of  Baron  lA/ndkursip 
of  Lyndhurstf  in  the  county  of  SoidhampUm.  His  Lord- 
ship  took  his  seat  on  the  Bench  of  the  Court  of  Chan* 
oery  on  the  first  day  of  last  Easier  term. 

Sir  John  Leach^  Vice-Chancdbr,  was  appointed  to 
the  office  of  Master  of  the  Rolls,  in  the  room  of  Sir 
J.  S.  Copley 9  and  was  succeeded  by  Anthony  Hari^  Esq., 
one  of  His  Majesty's  Counsel,  who  was  knighted. 

Sir  Charles  AlboUy  Knight,  Lord  Chief  Justice  of  the 
Court  of  King's  Bench,  was  created  a  Peer  of  the  United 
Kingdom  of  Great  Britain  and  Ireland^  by  the  title  of 
Baron  Tenterderiy  of  Hendmij  in  the  county  oiMiddlaex* 

Sir  Robert  Graham^  Knight,  one  of  the  Ban>ns  of  Hiv 
Majesty's  Court  of  Exchequer,  resigned  his  office,  and 
was  succeeded  by  John  Vvughan^  Esquire,  one  of  His 
Majesty's  Serjeants,  who  was  knighted. 


Sir 
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Sir  Charles  WethereU^   His  Majesty's  Attorney-Ge-       1827. 
aeral,  resigned  his  office,  and  was  succeeded  by  James 
Scarleity  Esquire,  one  of  His  Majesty's  Counsel,  who 
was  knighted. 

In  the  course  of  Easier  term  Mr.  Seijt  Basanquei^ 
Mr.  Seijt  Taddy^  Mr.  Serjt.  Cross,  and  Mr.  Seijt  Wilde^ 
were  respectively  appointed  His  Majesty's  Seijeants,  and 
took  their  seats  within  the  bar  accordingly. 

Henry  Brougham^  Esquire,  received  a  patent  of  pre* 
cedeDcy. 

Tkamas  Charks  Tredoce,  Qeorge  Base,  Henry  Btcker-- 
^eikf  John  fVSliams,  John  CamjheUj  Jonaihem  Frederick 
f&Bock,  and  Horace  IhoisSf  Esquires,  were  respectively 
appcinted  His  Majesty's  Counsel  learned  in  the  law, 
and  took  their  seats  within  the  bar  accordingly. 

In  Trinity  term,  Charles  Frederick  mtUamSf  JViBiam 
Sehoyn^  Esquire,  and  the  Honourable  Thomas  Erskine^ 
were  respectively  iq>pointed  His  Majesty's  Counsel 
learned  in  the  law^  and  took  their  seats  within  the  bar 
accordingly;  and 

Thomas  Andrews^  Henry  SiorkSf  Edward  Lowes, 
Edward  lA^^kw,  Henry  Jlworth  MerewetheTf  William 
OidnaU  Bussellf  David  Francis  Jones,  John  Scriven, 
Henry,  John  Stephen,  and  Charles  Carpenter  Bompas, 
Esquires,  were  called  to  the  dc^gree  of  the  Coif,  and  gave 
rings  with  the  following  mottos :  the  seven  first, ''  More 
nugorum  /'  and  the  three  last,  <*  Lex  raiione  probaiur/* 


END   OF  TniNlfr  TERM. 
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CASES 

ARGUED  AMD  DETERMINED 
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Court  of  COMMON  PLEAS, 

Ain» 

OTHER   COURTS, 
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Michaelmas  Term^ 

In  the  lagfath  Year  of  the  Reign  of  Oeorge  IV. 


MEMORANDA. 

In  the  course  of  the  last  vacation,  Sir  Anihor^  Hart^ 
Knight,  Vice  Chancellor  of  Englandj  was  appointed 
Lord  High  Chancellor  o{  Ireland^  on  the  resignation  of 
the  Right  Honourable  Lord  Manners  i  and  LanceUd 
Shadwelly  Esquire^  one  of  hb  Majesty's  counsel,  learned 
in  the  law,  was  appointed  to  succeed  Sir  Anthony  Hart^ 
9A  Vice  Chancellor,  and  took  his  seat  accordingly  on 
FridMf^  the  2d  November. 

Lord  Chief  Justice  Best  was  prevented  from  attend- 
ing in  Court  during  the  whole  of  this  term  by  severa 
Ulness. 


Vol.  IV.  D  d 


1827. 


CA^^^  ,1^  ,B«pH4?I.»f ^  ^^^^  .^ 


AbabdoniDttit  ^SSKMRSJfT  on  a  ppUcjr  of  w)jx«w»  pjjp  ^»?wfef 
ttl^rSn?     „,  ^^  *®  ^'^^P  ^'^'^  Branci  i,  .r.V,  ,.,(, J.2 

an  intannce  At  the  trial  before  Park  J«»  fjmdpn  siltiogf  9$^^ JZ^j^ri 
on  freight.  ^^^^  ^g^^^  j^  appeared  that  the  Olive  £mfu:^,y^^Wh^ 
on  .shore  in  Table  Bay^  Cape  (^  Goffd  iStjflf^.lffifti^iiftrdi 
men^ous  storm,  on  the  21  st  oijtdy  IdSSi^AQ/d^ml^^^fl^v/ 
eight  feet  in  the  aand  above  ,bigl;i-wat^  .FW^r<ii^^oq 
much  strained  and  damaged;  that  the  cs^'gp»,v,9i(e,^^c4^;v( 
of  ^hich  was  on  board  and  .the  r^  :^PS?g^  IS^c^HPtdi 
to  England  by  another  vessel;  ]lhftt.|s;ujrv(^^ef^;gi^^€^^ 
and  experienced  persona  being  of  ,<>pif)|o^3t]i!^,yM|^to  li 
could  npt  be  g9t  off  except  at  a^yiyppus  gp^j>f^  ^^o 
was' sold  by  the  captain  a  .week  pr^t^j^^^jjg^^gfi^^l^rj 
stranding ;  that  the  purchasers  got  b.eirfi^ m^^t^jji}^  ^fP^ 
months,  after  several  unsuccessful  ^tf^iBP^tiilS^J^^a 
beii^  then  repaired,  she  afterwards  ^fi^f^f^jcBu^^jj 
Toyage^.  The  captain  efiected  the  sale  honijiae^  as  du^yt 
best  course  at  the  time,  for  the  interest  of  all  parties. 

On  the  ^rt  of  the  Defendant  .it  |[faf,.(:^fcte<|^^^l]; 
that  there  ought  to  have  beeiji  ,an  .pbaj^gggjigi^flf  ^eg/. 
fre^htj  and,  secondly,  that  ^  the  ve^^jvi^^jf^B^ffSAiiD 
by  the  purchasers,  and  despatchfd  m  pew^,yf)]g^^^q^Q3 
colli  I !  n^  have  been  an  extreme  neces^tjf.^i;^^^  ^^j^t^ 
effected  by  the  captain,  in  which  case  ofil[y  .^iff^^^^^h^jf^  ^j 
beenju^fiable.  ',  .1.1(7/ , .1.0  d^.VjO 

The  learned  Judge  on  the  authority  ^J^j^^^fSl!lllsi3^ 
Exchange  Assurance  0>nipaMf[a\miiGxf^,y^^ 
Exchange  Assurance  Companififi),  ^^\^ 
under  the  circumstances,  pf.  tibi».  pa#»  .gn/^it^y^Tf^  ol 

(a)  8  Tawnt.  1$$.  <  (A)  ^  ^  Taunt*  63. 

,7  of 


ri^^E^k^ikiiW-xMW/'  '         st9 


of  freight  was  not  necessary,  and  left  it  for  them  to 
determine  whether  the  captain  was  justified  in  selling 
the  ship.  ,  „ 

A  verdict  haying  lifefeh  fbtknd  for  ftrc'  iMiintiff,  Ha-MoBSK^ 

^tyi^  afljt^  indved  ilrf  a  new  triaV^to  "the  ofejelfetfo*^  ^fi^wn^nei 
above  stated.    There  ought  to  have  beeii  an  abani&n-      "« •^'^  *  "?***' 
meUt  "oF^Uft  ftrij^   A  contract  of  insurance  Is  oAlV  a       ^^i7S^  aa 
ccfiXtHltMkn  fnd^dity ,'  but  the  insured  recei^s  mofe  '"^ 
Chfi^afi  indemnity  if  he  obtains  the  amount  of  the  freight/ 
vAbdt^' tKfe ' 'elt'pende  of  conveying  the  cargo,^  and'fiis'. 
poia^'i9(iMdFecit,b  Wagering  policy.    Therefore  in  ^^7^-  ' 
si^Jtg^^.'^9hdMii^        Lord  ElUmborough  held;  ttiat' m  '' 
thiqa&g^W  ah' Aisiilrance  oh  freight,  the  fnstired^cbuia  ^^' 
noe^h§ii8v>^&'^«totidl}oss  wit^       an  abandonment^ 
if  llM'gbbd^Wei^iil  ea^ii^ence,  although'  bolh  shi^i  an^'"'' 
ca^weW?iMa.^*''itf  Irffc  v.  koi/al  Exchange  Amrahce  '^ 
Ck^ai^f^tsaiA<J^^''Y^^^  Assurance Varrih  ^ 

l«}fi^<ft^'6iUy'afeterinfnedthat  an  abandonment  was' ^"^ 
not<'^lk^T7'iliia''tfak  ^  Sale  of  the  ship  was  justi^at^le|.''|J 
unieraicf^dSflBi^^^^  of  those  case$.respee:i-  '^ 

*i&  ^fe?^^l^d»nV  Bi^e  ought  not  to  be''^^^ 
As?*  \Bj^a!flfiaBBttientJ^'totiflhing%  o^tni^^  U^*^i^'^^ 
iXiksimSdiS'%^^mii^^  think  it  was  not  ^ecis^nry^'"''] 
antf-?4lil»ae(ifl<{i»1ki  ttte^decisibh  of  /^&  v.  ife;^^^^^       '^^ 
chd^  m^^'i!&rnpaf^.    That  decisionals  bnW  nleV''^* 
by«»^^<aife  (tfyrfm^      r.Tadhunterr  ii,hd*;'^ 
GiMs  C.  J.,  when  that  case  was  cited  in  Green  y.H&yai';' 
EiiM^-^a^^iix^iiampk^^  said,  he  coutd'  not  und^t- 
8taiteKS^at%ii^t6r\)e  abffiidoiied*    If,  as  faais  been  in-    ^ 
maiS^Vdxi^  ^m)ring  ai^  ababdonmehe  shoGld  lead 
to  ilfiH(8P^itfb]PBe«iifirqiiil:«d  oPin  th^pai^cuIai^'cas^J' 

'^^  D  d  2  A» 


)29d 


f'J 


^    i^ao 
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Mount 
IUbbisom. 


As  lo  the  propridy  «f  the  iaIqv  1  lboaghi-it>MhlAe«p 
that  I  did  not  press  U  oa  tim  jorys  and  .they  wifebsul 
hesitation  found  for  the  Pkiatiffl  «    uA^ 

.    r         '.  '  r.f; 

BuRROUGH  J.  The  necessity  of  the  sale^twa^ial- 
together  a  question  fiirlh^  jufy.  Aa  tOjthe.abaadeii- 
ment»  I  thought  in  th^  case  of  Jdh  r.  Agittl  Jbukmgf 
Assurance  Qmpawf^  that  these  vwa  notbisgiAoi^AniAn 
in  SA  ipauranoe  on  fir^bb  aad  >I  wn  .offthi^^flflnB 
opinion  slalL  *  ^ .  ->-'-'.. [)ni  'orn 

Gaselse  J.  I  am  of  the  sane  opiniomwl^dtkrpSaCs. 
With  reqjiect  to  the  freight  there  woi  >BodMigitbcabaii- 
doQy  for  th^  goods  were  iinmediat]eiy.>pot  <«KbdpJMA- 
ojther  ship,  and  the  uadeiwrite»'cottlAriiaiReu)ipiSlpNd 
nothing  hi^  an  abandi»ment  been  msAt.  •     u^  iIrH^o' 


.r.i 


iVW«  zo. 

A4)tll|>ayable 
to  the  order  of 
the  drawer 
having  been 
dishonoured  by 
the  acceptor 
and  paid  by 
the  drawer 
when  due> 
Held>  that  the 
drawer  might 
indorse  it  over 
a  year  and  a 
half  after- 
wards»  and 
that  his  in- 
dorsee might 
reco\*er  against 
the  acceptor. 


Hubbard  v.  Jac;k6Q^ 


ii».l>  /lid 

v/  11  J    9fb  "to 

j^SSUMPSIT  on  a  bill  of  exchange,  drawn,  De^ 
cember  25.  1820,  by  MehnUe  upon  and  accepted 
by  the  Defendant  for  SO/,  three  monAa  )alfei  Mte^  pay«> 
able  to  the  order  of  MehiOe. 

This  bill,  before  it  was  due^  MdoOie  indorsed  to 
Wallace,  an,d  the  Def^idant  hairing  dishonoured  it^ 
Wallace  J  in  1 821,  recovered  the  amount  of  Melville^  with 
costs.  About  a  year  and  a  half  afterwards,  MehnUe 
indorsed  it  to  the  Plaintiff,  who  now  sued  the  De* 
fendapt 

A  verdict  having  been  found  for  the  Plaintiff  at  the 
GuildkaU  sittings  after  last  term. 
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-'^^ftoMts  ^S^^'  mo^ed^tD  siit  aside  die  verdict^  aAd 
^Milkf«  0[mi8uh^"O]»  to  boite  «nei^. trial,  on  thfe  ground 
that  Melville  had  no  right  id  negotiate  the  faffi  again 
after  it  was  overdue  and  paid,  if  such  negotiation  would 
-ABalte«ny*0f  the  pMies  liable  whd  Would  othei'wise  Have 
tietoi*  discUl-gedv  \  Bettk  v.  tUMitf.  {a)  He.  admitted, 
hff9As9idi  diat'Uvtbat  case  the  bffi  was  drawn  payable  to 
ilkhiarifer«Df  aritbiid  peraan,  and  that  in  OaBam  >r.  Law- 
'jtame  (&)i  itt  waa  hddat  that  an  indorsee  who  paya  a  bill 
may  indorse  or  negotiate  it 

.^)n9Bi|ifjG6inBrD'tfaDi^(tethe ease  of  QiUo^ ▼•  Laurence 
■ia^iffomt^^mlitaeSBned  to  the  hsaguage  of  Lord  JBttM- 
-iatk^gbfivAob  aaidjv^^iAjinU  of  exchange  is  negotiable  ad 
liajf^ifEfM^iaiiMuitDhBabeeft  paid  by  or  diacharged  on 
behalf  of  the^iBeq)torj<    If  the  diawer  have  paid' the 
.Jsiyiiiiij^nH  that  he  may  sue  the  acceptor  upon  the  bill ; 
and  if»  instead  of  suing  the  acceptor,  be  put  it  into 
circulation  upon  his  own  indorsement  only,  it  does  not 
prejudice  anyof  tfae^Her'paftiefl  who  have  indorsed  the 
bQl,  that  the  holder  should  be  at  liberty  to  sue  the  ac- 
ceptor.   The  case  would  be  difierent  if  the  circulation 
of  the  bill  wotW'^ite  the  efifect  of  prejudicing  any  of 
the  indorsers.** 
-^^Q   ,awr,i!i   .'..,..  Rule  refused. 


1827. 


oi   boiiiohr.'   '.V    \ 


•irfl    t|;    ^y^]^^t     S     .til' 

«^to«  D  d  3 


,i   H a 


•f8CT.       U)I   1o   iTniiijr  f'ir.    iw't   rot     vrj^oonu  jn-jbodnj  noUiW 

",,,       -ncf  :A*  fi^j-i^'/i'  j'i-  ;»;     Mt    im.-h  ,r\viiii  vmoina  9Tb383 

,y.  -t*i   i.   ?«   «.'..'  ..li'-    Mo.r^   "•.'!,' J'   ■»f«.Mt,'   rijf»oti   't'ltfioa 

Nov.  x».        WiLLEs  and  Another,  Assignees  of  ELLioxxr 

Where  an  in-  ,jT'I\PyE&  ^  the  wsigijjeeB  of.  ao^i^sqlv^^  d^ffOff.^^ 
IflriSn  .'•  '     ^  tbp.Jf«dte^*  sitOi^.i^er  Jasfc  Umtai^Jf^ 
and  assign.     ^JB^^Q.J.9  it  appeared  Owit  the.iwplYep|?^,af^^9Pr,% 
menttohw    4  ^^  .^j^barjgQ  was  presented  to  th^  Iqs(]j.vff|(  J()^ib^p^ 
SS^Sut  rG9Prliflnj*e7Xbof^^&ii^ 
before  ex-      j^bJ^^e^s^  «pd,eflfecU  tp  tte  prf^vi^^  aBjjJaiqp  ^jfl^c 

hisasngneet    .pf^tjpn  feftigg  byr4t>arl#  p^i^  fflldPfWWffft^^ 

Held'Satthe''^*^^-    ''  '     '  '    ^     .  i^l.A  **    .Gl.i  .X^  .s 

assiglieet  in     ^      ^.t)»^  ?<1  ot.AprH  the  P^TI^lPfaAdffiNflmf  |«»i^^ 
chief  take»     ,J(ii^,est»ftB.  aqjl  efifeqU  to,  tl^  P^}f}(^8,,,^|jft jijjmH)^ 
nevertheless,        i^*  /> 
all  the  pro-     '^*^W*i.-   i  ?  '       i  bmi    ;(lBni:>9lb  . 

pertyassigned   ;   Upd^r  th^droiTOttip^  iit,ira»,/5iW|?!P<^ 

j|(hotig^t.tt,l;3re  was  no  ground  for  the  objection,  but  re- 
served to  the  Defendant  leave  to  move  to  enter  a  non- 
suit*   A  verdict  havbg  been  found  for  the  Pkintiffiy 


signee. 


Taddy  Seijt  obtained  a  rule  nisi  to  enter  a  nonsuit 

-ti  ^Hi^A       instead,  on  the  ff9W4  Jhi^t  tffl^iTlf'-  ^^  c.57.s.  11.  it 

is  provided,  **  that  in  case  the  petition  of  any  prisoner 

lo  iivLLiTlt  ;iy.  :AW1  1?^  dismissed, *|  the  assigp^n^x^  h^^^j^^tfmd 

•^^dnioMVBK  V   vfe^&^.  t9  the  provbional  ioss^o^^ /V.^]^  ,|^gn^  kfld 

.^{^er  ^uch  dismission  b^  null  and  y»iji;,jtq  .^i{)ff#e|ts 

.^nd  purposes,; 'V that  the  JW5olvefl|'s,,^earti,J>^et«5- 

li  ,jnvi  : !  ..Pi    npipation  was  equivalent  tp  4  «}isn^ig?wp,;  .fjj^by  jb® 

-9 J  vr!'/'»H'    provisoes  of  the  act  the  assignees  were  only  e|i^t)ffij^V> 

his  estate  in  virtue  of  his  discharge,  the  discharge  under 

the  act  being  the  p^t<^  paid  Jbj(  :^|pe  creditors,  Uie  con- 

,      V.  dhioa 


ed  o^  uiowA  «i 
•fticirrt<j:«  s 


dition  precedent  imposed,  for  the  distribution  of  his  18S7. 

estate  among  them;  and  that,  at  all  events,  the  pri-  1^^ 

sonei^s  death  before  adjudication  operated  as  a  re*  «•     . 

vocation  of  his  assignment  to  the  provisional  assignee.  Elliott. 

Park  J.  now  said  tliiit  tlieLbrd  Chief  Justice,  who 

had  been  applied  to,  entertained  no  doubt  on  the  point ; 

thai  '^e  Cbatt  concurred  with  him  in  thmking  ^e ' -' 
^^Mij^nieht'  td  the  ^signees  in  chief  perfect!^  valid, 
^k^eSUg^  Aat  ^fe  !i!ifs6Ivethi  is  no  party  to  thtit  assigtimei^t^ 
'  atttf  ^t  kh^  assignees  in  chief,  by  the  express  wotd»  of 
%^tfc(;  laltke  all  iho  estate  and  effects  of  the  insblveht  i 
^idi^U^tl6()^ti>  the  provisional  assignee  iH  the  ^nie 
^Uiattlkettt^'ifibe  conveyance  and  assignment  had  orf*  , 
d^isUBl^tibA  ttiadb  bf  thb  insdvent  tx>  Ibem.    7  G.A.  » 

C.57.  sA9.    **  After  such  conveyance  and  assignment  ^^ 
^Jf^trdi  t^^^etMonat  assignee,  all  the  estate  and  effects 
^fiiilttlt'iyKsdiJer  shall  be,  to  all  intente  and  purposes,  as 

effectually  and  legally  vested,  by  relation,  in  such  ajH      ..    .,.tj  I. 
^^^Slifci^  «iss%nees  as  if  the  sidd  conveyance  and  assign-^        '^^  '    ^ 
^iSifelrf'hiii  bfeil  ifttMfe  by  such  prisoner  to  him  or  them."    '^^  \ ' ' 
-ji.n..i  ,n<,;i.M  .  Rtrle'wfosrf.     '"!/■',. 

-ilOfi  ii  r.)')^  «  «  •:'  ■  ••*.   •  •        •    t.y. 

■  MMMM— — 
lm?.nofT  i>  T)J ^'^  o^  •■.:-  "''■  •-  '    -    ■ 

li  .  r  I  ,i  -To  •;,  ,^  ^Hbwkrcb  v.  Brown.  n^v.  h. 

^^J^lfSBSLti  l^rjt  moved  to  cancel  a  bail-bond  in  this  An  affidavit  of 

^^  teuie'on'the  ground  that  the  jurat  df  the  affidavit  debt  •worn  be- 

.  r  .1  fore  a  cotn" 

WIMd6>  bitil' (Which  had  been  sworn  in  the  country)  miMioner  in 

"did  ^tf^  stkte  the  person  before  whom  it  was  sworn  to  the  country  Is 

^  tf^cbminissibner,  as  ft  ought  to  have  ddne.    Bex  v.  ^^^^^^ 

<>JHfe^V(a)r    . '' '   '  the  party  be. 

'I'^i^jii  *.•-"•«.''  '.'••    "'     '•,  ^     •'  '  fore  whom  it 
*   ft-  ■     M      •  ^                                    .     !•  sworn  to  be 
(«>  «3^'W'>t«9.  a  commit. 


v>\. 


-fturj  'j,\i 


f-    •  Dd  4,  WUde 


1827.  mUe  Seqt    The  affidavit  U  entitled  in  ihia  Owtt 

^^   •  aigned  with  the  oommissioner^a  luuney  and  the  Cenrt 

ip^         hi^  the  meaw  of  knowing  who  are  its  own  oobh 

BaowN.      missioners*    Bes  t,  Haxe  was,  a  c4ifi|n^  fffffff^i^fe' 

and  the  affidavit  was  not  entitled  of  any  court    At  all 

ey^ts^jhe  Court  will  aU^w  a  ^^m^^ff^  fiff^^^^ 

^1  '  ,/'.!,     T^^  Court  refused  a  siqppleme^ta)l  affi^fvit^  f^^iK^^ 
'^,.,^\.  '  the  authority  of  ife*v.iyarf,n^^t^er^^^      n  „  :  uId 

■      '    '  '  '    •       -'  »  1    lit!  .T2^I 

Lv  '  '■  ■■■■"  ^      .  ^ 

-..,        ,  .'     f.-  I      I        ».     r  »«  >  »»nt    lot 

iviqp,  u«  ^ ;  LtMBftiGK  and  Waterford  RsiNmf  Ooaipaiiyup 

I  »  u  .'    ■ 

mkm,  Ma  '  JUTEEEWBTHER  Serjt.  showed  cpiisei^ittisei'nllg^ 
^^^Sie             ^^*°*  ^  *®  Plaintifls  to  give  secnrii^  lilf'  toiBfe^^ 
conicnis  trd^  upou^an  ajCdavit  that  the  company  b^  S000^«  in  a  bank 
•^  <^*2^  ^  i)^  ZxwAw,  end  that  nearly  all  the  membeii'  of' the  fcbm- 
^  cdd^-  .panyxesidedin  £r«&ift^.  •  f  *^ 

kdtoghre    "  "  ^,.-.  i  ■  •    >-  .    ■ ....-■  ■■  -.int 

^^idi.  ' ''^^  '^'3^»  "^^  ^*^  obtained  the.  rule ^Tipon-Mfi 
tundiDgtn  .  alBdavit.  that  all  the  concerns  of  the  company •<w«np 
affidaTitthat  cei^ied on in /re/aik/,  and  that  it  had  no  tangtbtepmui^ 
wjm  t  ^-  P^^y  ipk£frsfafi^^  insisted  that  the  moneyeile^ito'be'^ 
ker'i  hsadt  in  ii^  the  London  banker's  hands  was  hot  a  sufficiadt'i 
T*J  '^  and^  answ;er  to  the  application ;  and 
the  members 

rended  in  The  Co  VRT  being  of  this  opinion^  the  rule  was  made 

Absolute* 


.  I    .      ...»        ^ 


liuu'J  od)  hn'i  t'^ir'i.n  *»  v. ^•/'"' •  •<:'.*:■    ":■   ^f<'^-   fj^^nj^ia   ^  j^j  ^  ,_  -■ 
-no    r*/o    gjl    fj.r    ui* '*    ^  ■  •.'•■*'i    :«•        •,.:.•    '^''^    "^-'ii'  *  v* 

*^SAiKiif£fi  ^BUlkfi^itk^'  v.  John  BLACKOURNf  ^       ^'^^  tg, 

if  CrifdN  bh1&e  6ifil^^  far  a  Bbel,  charging  the  Plaintii^^  jury,  dl. 

with  haraig  committed  a  forgery,  to  which  the  l5e-^*^  ^**  ^ 
feadaat  pleaded^  as  a  jnstificatioa,  that  the  Plabfiff  had  mbmltted  to 
iSAwS&^d  fergerjr  m  the  manner  charged.    The  d^  their  constder- 
daiation  contamed  no  allegation  of  specif  ddmagei         whAle^  * 

"^str^lm  trial  before  Oaelee  J.,  London  utlings  after  communica^ 
7Vm%  term  last,  it  appeared  that,  in  the  beyiriiing  of  ^^"'j^"*.*^  ^ 
1M7,  the  Plaintiff  a  dissmtii^  minibiier  and  candidate  were  attended 
for  the  fiiargp  of  a  oongr^ation,  finding  that  rnmoiivs  ^'^^  express 
had  been  circulated  to  his  prejudice,  insti:uted  an  en*  ^rtbe  P^i- 
q^'Vfr'ffkif'O^  «!•  h»  friends  priating  and  cir**  tiff  50/.  da^ 

culatiBg  among  the  eongre^tion  the  foltowiug  circular,  ^^^  ^^ 
ike  statements  in  which,  ioucliing  the  alle<;ed  forgery  fendant  was 
ag^j^t]^€)_fP|qi4u^.  of.  the  Deiendrot,   were  fuMy  fcub»^«MciM«»d 
st^(^^^|i)y,tbe  evidence  adduced  at  the  triaU  mhS^-T 

rfr.J  >.  m/nno.  a.2Jerf*h^:?Gr^^,  15th Fedrmry .1821.  the'pSmiff^ 
-"^Dba^Sm'  wasenOdtodto 

**The  object  for  which  the  following  striemeiit  is  retzinhis, 
transmitted  lo  you  is  obvioa.'^,  and  therefore  requires     "^S**" 
n^condqents  fit  is  ^ent  in  the  hope  that  f  f  the  miibulided 
c^Jupaniw  "itt- .wftttes   should   have   reatbed   yon,  the  *  ?'''• 

mimt^Qitrihaywene' designed  to  injure  mpy  be  restored-     ^'.  „  rj.  w. 
tx^lbi^tpo^&isian  ofnbe  unittpeachable  repuUtion  both'  .;   '  ^).i 

ihilb&diurch  and  in  the  world  we  are  pei'^udded  he*    '*  ;' 

deserves.  ',.,=.      1, 

"  We  remain,  *     1  -.1 

f    .,,./.     ..  ^<  Dear  Sir,     ■  '-  -'  '-"^^ 

*5jjj»    '*•/    **  Your  affectionate  friends  and  servants, 

^'JoknKello^ 
<<  Minister  oF  Bethnal  Greefi  Meeting* 

''John  King,        /^««»  »• 

"Th« 


^kam^j^Mii^ASXMMS^^^tEJtllL 


.isar. 


viaBqaoblio  IdtRfuis  «heulft  ftier  pbooniredv  oeetticKiil'sa|^ 

with  raa-&Hiff  deg^9  oFaocepeaneer^nod-fOiife^^'pK^ 
-diffiffeocte  off  (ipiiniin'hEving  a^  t«qic0ti%:tl4  ffght 
•«£fpiteiirii^  the  aBsistgBoe^  wbkh  talhadfmttvll  tobe 
inmc^aaryi  icd  >to  tke  migiuition.  ef  >thff^dMoaniliiprii!fr 
.IStjJtriscoe.  la  tkis  atate  of  iidmgs^  and  nbsa|be»t)lD 
Mk.  jBih  xesigMdion,  the  Bevttreod  SttmoA^OaMi^ 
hmakipnkaim  August  last  to  pmch  a;8iiigIeiaentiG|Bi^^«faiai 
'^rai>Jo:«ii»k  taippnnred  as  to  mdncaail  kiiiilBilwte;tfp^* 

jbri  lu^fidinff- seviiaeBy'.atid'  tlnist  he  <iite  ^ngd^  &om 
fidbbal^  <I0 )|SM>batk  wttU  inoivasittgiaplfiro^lionbmifiy^ 
'BtiidbeaaE|«*atkML  of  tiariMnoitdii^  a<«BaftipgisDf  tke-ftandi 
•ood  daognegatioo  wita/puUicfy  ooinr0iM,tt0«aliik^ 
HbbpDopdtty  of  iimtiiig  Jiim  \1»<iQp)ll^tIife  ^IpHitiNie 
fiiMlb«i^^3Lkift'8i!dagr&r&a|K(d^  ^<>->  -nw  ^009 

;<:/  ^  At^thiameHring'MEi  JSWstoA«ndMiV\SiJB.  StaArtMt 
were  present,  and  made  several  vague  insinnatioaadgKiqat 
Ae^vateiUhnraeter  of  Mr*  BiadAum^yMAbieiAaihe 
poaCpMeftent  jof  tbe  bosiQaasibf/fiiunid^^te^gkfeitaite 
6A  fiir^bsc  ianqutnds*  ,  Hiaviiig;  ntteivBd  Jlfafe^joiaat  bn^ 
aacaiptiiaMrt]jb.nd  ^atbforloi^.leadiiotiles^.fn^ ^Amt 
t/A9^h^{\aAnnk  UnMaMar^^ xntunsttljpJiflibadaa^ 
(TfiMi^adiedeto'tlie  %t  that^ihadJiv^ligreatiB^ 
«l^9f«Miait7Aki  th«  linmediate  Jic^lliid«rli09d>l^ 
i)ij|i^yeai»;  imd  aa  the  qppoaiag  patties  flbaeDl^lhtoti- 
neliveaiiroip  the  second  meeti^gy  bjr. whidi  itomsghlube 
tn&im4>  tibey  adouilled  theur  pr^ious^  epbibiis  ito^iUe 
^pfo^ode^  .m  ipnaoimoua  iavkatioii  far  iUe^  ai(»ntlik 
]?ra$tat^Qad  to^aiBd  tj-lpb'mittod  to  Mxi^Bl^cUimH^  AgakA 
^y  ib#4^e4.mti}i^rfiid.deiuooti80ti  behalf  of  tbeehavtik 
l«f2tif<«lgn«MJtP9f:^  ;ff«dqi^Ahei  ineneaaiQ^  wphetnal 
jhi^rers,  and  some  pleasing  indications  of  usefulness 

which 


m^^i9^'W^c;caoifWoi^  wfticb  wts  ino76  niuderpufiljr        .^. 
laltesAwl  Aii>  die  jfinttietv  and.  aoD  kmtotton^Ar  an^-  dBucsaoAi 
«diHcm|d'Aiw  jQCindM  Via  tinanliDOttsly  Agreed  tn    i    ^ 
.r  ^TIe«Baneread  J.£9ib^mceims^ 
liMi  fi»i3cqQe8t;of  tbettieetii^,  added^  Mf  tbrfiastriniA^ 
ff&m'mmmmsBmom^  the  aeoood  is  enihudaatic.'    Itwm 
«naw>tI|at^4iMi^IaasaiitruiBoiir%  which  were  traced  to  Mi*. 
M»  lAiJSkitkmmif  begaa  to  create  uncMDess,  ^aiUl  Mt, 
>GanreM^ejaaiipr^daaco%  wBited  aDluiii9.aixLeaqi]ifiad 
-wli^t^DiidndBiic  hadiiDr  theteportaJiehad  daodatedira^ 
it^sss^kif^MtiiBdMbk^      The  leffy a£  Ui^iSiMemnt 
iiraai  1^  itxijiBlaMiafn  las  put  Us-  unde^a  rwmo.*taM  bffl 
^f6xcjnDigBic)w)pBh.'hie'WHB'obliged  to  ptyte'firevtctft 
dBmiifireaferbeof^imBeciited;'   and  added  aopBa^^liiar 
^kanBUmtaBOtty  mUnfa)-. if  tinief  io^ohred  tbanaiBl' eoi^ 
AMlmq^fl^  Mr^ii^oiii«nyi4.   The  resdt  of  ftbbi4MfiAiw 
ence  was  commutaacateid  lo.  the  Reveiend  JiiKUb^mim 
inSuamA  JKx&\a£Uitei^of  die  aerlona  napotattoiis  test 

9di*f /Ntt.fcohnrfy/aiTOssflie  danarirtnioBtioii  iMbletKKidr»A 
dfau Jie^sodglfrianuinttrnew  midi  Mt.B.'JLStmieptmti 
•and  jeotaeiadd  ihiaai-te  ifpobmpany  vhim  instandtf'M  iiiil 
aoMl^  AInl«%^l0oUBfla,  N»  IM.  Mbiona,  ^aUi^irhoni 
^Jmdihbldjalanuarti  of^taatanbourse  for'  die^  Ite  Iwefce 
•yaBlB^i^;  Ifchf/iireiit  1  aidofdiitglj  f  mud ';  the  '  fiaiwaei 
ftslBUtrMiHi^ oUavfiijyf  IMertemed  that  Mn  ^SAmMdwiI 
faadiirdidljijrciceEved  from  Mr.  J^StosMum  soiuie  aom^ 
Aiinif^aiioiB  ttekviaitiad  to  induce  him  to  suppeae^that 
ibe  iflipnMiicii  waa  well  foundry  a  meeiiag  was  ammged 
ibtntlMi  JbUowing  T^t/mb^/  at  which  were  prasent^ 
Mrv'S^tt^^aBcn^/.sanier^jjMr.  it 'Xk  Star^mrn^  JmMor^ 
Mcsarsw^St^dS^ ibd  Jafiig^ (tbedeacona  of  tbe^ eharch}^ 
^^^Ma^BkiMnmi  ivom^^bo^  tb^  in^riouarepon 


CASES  IN  MrCHAESLSrA^  TEBM 

I 

,J^%%       haA  originated,  add  wbo  WaS  Aaw  rie^n^ted  to*fyrbBtice 
JiV.].."^-  "  ''     the  bill  on  Which  he  bad  rested  his  ttistntiktbtis  bf  fttutd; 

^  or  forgery,  or  both. 

wackburn;  <<  It  is  not  for  man  to  judge  the  motives  dThis  folioir- 
men,  they  can  only  be  known  to  God.  The  following, 
however,  are  the  facts,  ais  clearly  devdoped  at  this 
meeting :  —  ^hen  Mr.  John  BledJbum  was  i%qaestea'  to 
produce  the  hill,  he  afiecfied  great  relnctanoe^  eao^oned 
bi$  n^pbews  the  Rev.  Mr«  &'•  il^';c&tfir«,.  whp  ^pef^^ 
Impatiftoft  for  its  prodnclton^  that  Jiei  w^d  .^^.^ 
f^iswerable  for  Jtbe  consequences  if  il;  iireceifx^q^i^i)^ 
lA  fac^  led  ^mery  peram  present  to  the  pajnA^  fap|^ 
^afiWf  tbftt  ,the  document  would  couji^D^.ihffjcJwrig^ 
m^  joBtify.tboiie  who  had  broq^ht  it^i^imvd.  .^j^l^g^ 
jtba  btfl  w«s  exhibited,  and  wiBSrKWAd.<;f|  be.A.^lf^e^)^ 
fii ^^MhMgedrawn  thirteen ywra ago>.?fl;pp^^y,;^. 
^.J^laddnrth  «nd  made  paji^le  ^.^p«  li^^i^tfii/^ 
hb  uucle's  residence,  where  be.0Qra^ipf^Uj[,^Hlf;dT,|i^^ 
ia.towiV  ^^  necessary  ftiods  to  meet  the  ppymentof 
the  bill,  except  nine  bhillin3%  being  alsp  se^^jl^/liim  to 
his  uncle  before  the  bill  become  di|e,(inF  ^.Jf^ft^^i^ioh 
vas  fdso  produced',  staih'tg  that  such  bill  would  be  pre- 
'^t^;  aad  r^desthig  that  it  mighfi  WtiE<hiniicit«idPtiIl 
1^  eame  to  town.  In  &ct,  the  whoh^  >b<^tt!M3ittfl»)tas 
^hbnottiMMe  and  re<^}ar,  and  proved  Mthl^<buir^^ 
')^  dtSpoi^H^.M  of  the  individual  who  taSiM  ibH?v^« 
'iJxtrattfVom  it  Phy  other  meaning.  '  •  •  *^-  "  ««* - 
'  "  In  obniSderfttion  of  'Mr.  22.  £.  <ShMim»'^iUg 
received  the  impresMon  from  Mi*.  J:  BiaiMM^n^hxyi^ 
not  expressed  in  language  sufficiently  explicit,  to  ifuij^e 
him. legally  responsible),  and  having  consented  tq  re< 
pair  the  injury  as  much  as  possible  by  publishing  this 
]:efutation,  and  offering  his  apology,  the  Itev.  S.  Blade-' 
hum  has  consented  to  forego  the  Idgal'  pii'ocie^infi^  he 
had  commenced  against  hini,  h^  ha^iij^  iiiid''n&'^(£ject 


Bla 


in  lakiqg.  raqh.  a.coqra^,]^)u(  tjie  agpipl^  vin^ica^a  of      ^^^Tj^ 
his  diiira^  ^pi  t)»e  aspmkii^  cfist)U|^oQ  jji;,      .  r     t     j'^^J^^^J^ 

**  &  Shtrteotmi. 
^  Witness^  WUliam  Brcm. 
«  Dated  this  ISth  JF»ni«iy  1827^ 

"  1,  Richard  L.  Sturteoani^  hereby  express  roy  deep 
i^egret  ftrr  having  been  so  fat  imposed  on  by  the  represent- 
ations of  Mr.  J.  "Blackhumj  of  No.  126.  Minories  (the 
uncle  of  lehe  Rev.  S.  Blackburn^  as  to  make  the  injurions 
'and  dnifbtiTided  imputations  referred  to  in  the  foregoing 
istatefnent,'  'which  I  admit  to  be  a  correct  representation 
of  tlie  fitcts  and  circumstances  it  professes  to  explatifi^ 
'a^'d  t  sincerely  hope  it  will  have  the  intended  effect  of 
i6ompletdy  removitig  from  the  said  Rev.  S.  Blathburff^ 
^haract^  Any  suspicions  which  may  have  attached  io  it 
'&'  cohsequehce'  of  such  imputations. 
^^^  •  '  ^KL  StwievcM. 

'  ^  tVJtness,  William  Bramu 
'^^'tki^^ii  ISlh  Rbruary  1827.'' 

i '  'S)bree  months  after  the  circulation  of  this  p^per,  li^ 
Pefvildafitaiddreflsed^the  following  letter,  which  wa^  tjbi? 

jHbe}  oOD^luaefl  ^».ta  Messrs.  Garrett  md.Kir^gt,  wd' 

(jiaii^d.il  po  be  delivered  to  them;  in  consequence. qf 
which  the  Plaintiff  was  removed  from  the  ministry  qf 

Tt|ie<.aoiigr^^tion  tp  which  he  was  attached,  aiid  the 

,jgrf$se^  iCK$ion  wss  commenced. 

~ « l*o  the  Rev.  John  Kello^  and  Messrs.  Garrett  anci 
^i7ig^ii^e  pastor  and  deacons  of  the  independent  church^ 
BtBefhnal  Green. 

J      <*,  Gentjemen, 

*lBy,a  printed   paper  which  you  have  circulateil, 
bearing  the  date  of  the  15th  Febtvary  1827,  you  have 

pub- 


A' 


deteys'  tlwtil  httf*  tbe'  ttSBiimnce  rf  my  Icj^  fidWfeir  "^ 

of  >6t£olitkm  which,  amongstbdiyvew,  b  *offiH^ 
by  apostolical  authority,  especially  as  lifntidpkt^  iH^'^ 
when  yoQ  are  in  poesession  of  the  facts  I  have  to  cdm- 
muoicatet  diaC  you  will,  as  becometh  ChiisSaifsj  cbhjys'''^ 
yotir  miatdce,  and  retract  the  ii^urious  statcirtWfit  ^6Hr  ^ 
have  etrculated  against  me.    And  here  penhit  iJi^'iB^'^ 
premise^  that  however  it  may  be  insinuated,  th^t  priv^e  ^  ^ 
and  anworthy  motives  have  excited  my  ti|^siflo&^ '^ 
the  Itev*  S.  Btackbam,  I  x^ice  that  1  dm  iip^'ii^'^ 
the  Stearcher  of  hearts.    My  only  cbnsi(l'eVa^d^''KJi^"'^ 
been  what  may  best'promote  the  real  fiiteresf'tif  tiimi^^I 
and  holiness,  and  the  real  interest 'of  tile'  fc^n^btj^^bfl 
Christ  $  indeed,  to  every  considerate  mind,  it  miiit^a])]^r 
reaMiaUe  that  I  should  not  heedlessly  desi?^  Ib'^iB^oWr'^ 
one  who  beara  ray  name  and  pannes  of  tftjr  ^60^,^^111  4' *^1 
reprciwh  which  must  necessarily  lessen  '^'^^ 'j^^^^^'^' 
respectability  of  my  fiunily  in  the'  tpthitH  'of  all'^d^''^ 
wfa»  maybejafarmtd  of  Ae  esposuf^    Bat^tMU^^'il^'''^ 
my  nmeiand  fepotatioa  may  b^  jtk  I^tiW  thi^  ^Mufti'^^ 
of  ^airistviaiatilUtMe  dett:  to  me^  and'sblictt^'ISM-  4fi'''^ 
interest,  in  connection  with  yom:  cfaarch,  ha^  irivtiHed'^ 
me  in  thJa  most  painfol,  though  necessaty  vihdfeattbb;'    ^^ 
^  Let  me^  then,  in  the  first  place,  renHAd  ydir,  'fh^  V^ 
did  not  seek  ibr  an  opportunity  t6  expdse  th^  tobxjatrbt  '^^ 
of  tlu  Rev,  S.  madtumt  but  that  Mr.  M.  Smi^l^tahi',  as  W^'^^ 
member,  of  die  diorch  iibout  to  choose  Hfakt  ref^t^d''^ 
person  as  thdr  co-pastor,  applied  to  me  in  all  the  Hiiiii-'^'^'^ 
fidenoe  of  old  acqaaintantee,  to  inform  him  ylAildX  4hre 
my  viswsof that  mdividttaTs  character;  now^tls'itli^tfsMer'i^^ 
itaaone^f  diemoM  ibsriht  caMnritf^  tliat^n^  f- 

chunhiaf  Christ  to  teoeSve admits  p&iU^ttiiMi  #^^u«!^  ^^ 

tionable 


J/,JI^4Kftf^>^iAdef(i^  rffleived-sti^eiPeote  ifr^^.Cbalffr^Qd^^ 

^^ff^1f^^4^  tr^y^Uag  in.  the  . WasliBjap .tModbfldiak  ^i^ 
coj^^f^%^  yfAj.tpi  1\\^  ^onoqr>  ^it  I  oonddiiiQOpBOMi  I 
th^fff^i  ^f^atj^ep)9,&Qm  the  cQwiie$  of  JKraMfi«;lki^)4Bfi^:i 
2)f^^^^;(^so.^gi^t  fqr  by.me)«  upon  the  autboiA^.oCMiinor «: 
of  ;j^e;pg^9^^r^j;e^|al^e  iniiiiiter^  m  those  4Ulri«tv^lilat't 

pe^)^  H)^^}i^  ^  ^^^  OQigbbourboQc^  vfp»  notc.irref*  ! 

n  ¥j?fi4.?fi?i  StafWSI^*  Auppcwtad  by;  cvqtfkftbte  tQltirf  J 

wh|g^J^a^^fe4^  Jkong  M  J  Jives  Md«  ilforefciDi^l  m 
di^jjjjgkfffc  i|(^i}tKi^<^  mt  friend  Sfc^M^aa^w^i ^3' *w.'^^ 

weUk^2jf^,j9p^;|h;a  I  was  ^coKopelled  »i.^i»Biiriy«3iny';:ii 
ow]|  yjf|j^i|^).by.i)|i^pdfic^  the  bill  ia.qiie9l[igoina|r:;Jbtf 
Tae^^pg^^%i\^e9QK}be^  .ofi, which  I  attepdcd»  wkbonti^  '> 
evep^^j^^tovwi^eif;  lor  me  the  stetimeatarwtiiiali    > 
weijjj^ap^te^  il^'fee  tw(w§ctipn  of  thai  evemog'  yoaiikhtui!   i 

^esg^^Ttr  .;., ..^  ■  "-   ■  '^'•'    'i 

«^*^  ipepjiqgiyv  WTOPged^fpf/tbe  Mofvbig  9%m^:  i 

of  ]^^^'ft^cfe,§g^M^  y^ 


Mi  CMSBB'  iM  MWUAHtM^  TWBm 

MSn       (keii9»iimre)p0itli«d«d^^ 

jrequ^ted  to  produce  the  bill  on  whiok  te4llrf  MrtsAifli 
iiwmveilionaof  fiBMid;prfins«3S  <Mrt^  Ilil^'liiat'ibr 
mttA  to>klge  tlM  aoiMbb  of  U»  IUhMy40ttl  f^tlke)r^Mtt 
only  be  known  la  C3^  ISi^  iblhMif iogf^lMi^fMr;  iM 
ihe  fii€tS|  as  clearly  deireloped  $]t  this  meeting :  —  When 
Mr.  J.  Blackburn  was  requested  to  produce  the  bill,  he 
afiected  gi^t  relocuace,  cantibned  his  lie|BfeMrr  the 
Rer.  SL  mackbum  (who  appeared  impati^n^  ^  Hi  ^^ 
duction),  that  he  wonld  not  be  SMwertMd  fet  ih^ttbft* 
seqaences  if  it  were  jN-oduced ;  and,  in  feet,  he  led  erery 
person  present  to  the  palnftl  conclusion,  that  the  i)p(»* 
ment  would  confirm  the  chai^,  and  jostify  thbiicr  wba 
had  brought  ic  forward.  At  length  the  bin  was  caW^ 
bited,  and  was  found  to  be  a  simple  bill  of  eicdhtfingie^ 
drawn  thirteen  year4i  ago,  a<M^pleiS  kt^  llkt.^Samd 
Blackbunh  and  made  payable  at  No.  lSfi<  Min^ieSf  hia 
uncle's  resUence,  where  he  occasionally  resided  when  in 
town ;  the  necessary  funds  to  ment  tbe^pMyiiiMI^  tfie 
InU  (except  9s.)  being  also  aent  by  *hiff^  lb%«l<^«MI| 
befcn  the  bUl  became  due,  in  a  Mitos  ^rWMl>^Mibir 
produced,  stating  such  a  bill  wouM  te*|Meini|4^SHil# 
aequesting  it  mig^t  be  taken.  aare4rf«iU:fa#«ifli#l6  toMf 
In  &<;t,  the  whole  transaotion  was  boitMaMm^Mi^9e§^ 
lav,  and  proved  nothing  bat  she  en 
ladividaal  who  could  atteiqpt  Id 
other  meaning.*  .  «' "S-^-  >  ^i^ 

^  I  admit  y<yar  statement  in  the  femBi$i4*h0f4mif  tflf 
the  reverend  gentleman  ever  Tesided  in  'my*«|M>i||i^  ^ 
ever  slept  there  more  than  one  nigta.  If  yon^SMbHee^tt 
cautioned  your  reverend  friend  respeeting,|bia(i|kHiW 
quences,  because  I  believed  it  was  finodnlieai^to'jH 
character,  and  might  involve  penal  Msolli  of  nff  drtir 
able  kind:  how  fiu*  my  impressieiis  wer#>ionatect  ^^m 
will  learn  from  the  opinion  of  Tkomas  jS^WMi^SBi^ 
the  CommoD  Seijeant  of  Londm^MhKh^^^Mte.^Ahi 


is  moB  EdalRta  Y«ak  w  G£0.  IV.  «0» 

■mto^aHttin.  jodgea,  naqr  be  ni^Mind  competent  to      L81I7: 
deeidetliatiiiieMidn.  ^I^: 

**  P«raiitfne,  howevcr^^rat  to  lay  before  you  the  case         ,». 
which  h«s  bem.siiboitted  to  that  laarned  ^tlemaiiy  IbACRBuim 
the  facts  of  which  wa  be  anbstaotiated  on  oath.  * 

*  Case. 

*  Samuel  JBlaeiUnnn  being  indebted  to  Mr*  Bracily 
of  Canterbury^  in  the  sum  of  20/.  9«.  for  goods  sold,  gave 
to  him  the  folbwiog  IhU  :  ~ 

*  London^  July  28th,  1814.  , 
^ ,/  T^o  .months  after  date>  pay  to  me  or  my  ordar,  the 
SfUQ  of  twemj  poqnds  nine  shillings  sterling.  i 

<  4^20    9    0  '        <  Samuel  Blackbuek. 

f.To  ^x^Samt^  BUtcldmm^  126.  Minorits. 
'  J»*        *  Aeeeiited,  Siwiiiie/  BlacBttm. 

^  The  bill  apd.  aecet^tanoe  is  in  the  .hand«writing  of 
4|!i  4raw«r,  wh«  gt  the  time  he  gave  the  bill  represented 
i^.MttJtrtf^i^  tfiat  Mr,  Samuel  Blackburn^  the  pretended 
;  was- Jiis:  ancle,  and  in  the  receipt  of  rents  fbi^ 
ii..  Thk.  was  in  pert  ftlae,  for  although  liis  uncle  did 
rAt:Jtf6«:diifMftei^  at  which  place  the  bill  was.od-' 
Mie  wa^not  Samuel  Blackburn^  but  Johk* 
IWfciUlimitKi  ha  was  not  in  the  receipt  of  any  rents  for, 
his  nc|»bew,  or  indebted  to  him  in  any  sum ;  nor  did  he 
||Ni  Mmaityaothari^  to  draw  the  bill  upon  him.  By 
%k  M(f  file. bill  became  due,  Samuel  Blackburn  sent  to 
Ms  utlde  John  BlnclAum  the  amount  of  the  bill  (less 
sAo^abiflftV^))  which  when  presented  was  taken  up  by 
4to  wde  witfi.  the  money  sent  him  by  the  nephew  for 
tfyil-jpiiXpDse,  sod  die  bill  is  now  in  the  possession  of  the 
Mtdt.  It  w31  be  perceived  that  the.  transaction  tooH 
|JMe  nearly  thirteen  years  since;  but  circumstances  have 
sMwdly  tift&sptfad  which  make  it  necessary  for  the 
i^^MtU  IVe  E  e  uncle 
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1887.       mch  of  the  drawer  and  aceepkdi'  of 'tte  BIU  4ai4«keiii 

BtjT^**^     opinion  upon  the  following  poiiltsr/         •»  *«'  '»^ ''  >»*  ^^^ 

V.  <<  On  this  case  Mr.  Denmif%  opintoti  >#«*  ^^^^Afe^^itf 

BtAc^mmir.   on  several  points,  but  it  is  only  necessary  for  me  to  state 

to  you  the  first  quei^on  pt'oposed,  viz.       ••    ''  ^^'^^^^ 

"  Whether  the  acceptance  was  a  forger^ -bf  Srifa^ 
Blackburn^  he  drawing  and  accepting  the  bill,  and  nepo- 
tiating  the  same  under  the  fklse  represehtatibti  l^rore 
mentioned? 

*  Answer.  —  On  the  principle  of  Mead'  y/  IWW^, 
4  T.  R.  28.,  I  think  the  acceptance  written  oh  tftte  'WW,' 
under  the  circumstances  stated,  was  a  forgery.* 

**  To  this  measure  have  I  been  driven  in  my  *iwn  «if 
fence  by  your  indiscreet  2eal,  and  with  you  miiijt  fissiim 
the  consequences  of  this  exposure.  I  presume!  n<i\iever,' 
gentlemen,  that  this  judicial  opinion  wilf  ^tauseyou  *ftJ 
feel,  that  the  statement  to  which  you '  have  leait^yoilif 
sanction,  *  that  the  whole  transaction  was''V6n!:>drabfi/ 
and  regular,^  is  somewhat  doubtful ;'  and '(lialf^v^^ 
charges  of  'imposition  and  evil  disposition ^'^ a ra'^as 
groundless  as  they  are  injurious.  I  now  theh^sofeRinly 
call  upon  you  as  the  officers  of  a  church  'ot*'d(iWs4  wJo 
ere  long  will  be  our  Judge,  to  take  those  mettsufes  wmcISi 
Christian  equity  demands,  to  remove  from  my^  cKai!a^^t» 
those  aspersions,  which,  without  provocation^^'voo  1ii^9 
cast  upon  it.     I  do  not  wish  to  publish  ttiese'  Ibinj^"^ 


the  world;  it  is  fearful  enough  that  the  church  shoi  , 
hear  those  things  which  would  make  the  eifiemies^^ 
godliness  to  triumph,  but  from  you  they  could  lioi^^ 
withheld.  '   ^.-..-.UM.unuoD 

'^  Respecting  your  reverend  friend,  I  wish '  onnrffii 
add,  that  if  he  were  only  prepared  with  the  (tig^uoUSH 
ness  of  Christian  repentance  to  confess  his  'pd$h  n£t8^ 
cretions  and  sins,  ho  one  would  rejoice  ASib^e' sihotr^y 
in  the  evidence  of  his  penitence,  and  in  the  (jfii^^ii^^m 
his  usefulness,  than  myself;  but  if  be  proudly  deniea 

fkcts 


that  be  will  be  foond  iib^  ,<4w(,m9ni'.4Pd»ed>)^8».^bi>.  ^  "^^^'^ 

**  MinorieB,  ■,  .,  «  Ypur  &itbful  Sarvwt^  ,  ,» 
^«>»a«W  ^8.  ^7«i  ,  "Joan  Biacwwiai." 

-OV'MI   bflf^   ,1'..'!   w{:    .  '   .  -.  .  ^  ,   .  ^  '^ 

^^^rac^^  >Yho  was  call^  as  a  witness  on  the  trial,  said, 
he  recollected  no  more  of  the  transaction  than  that^  he^ 
l^^^ver  ];^UU[^  to  have  a  bill  9,1^  Bfiy 

c^ffv^rsfD^.  ^t  in  a  letter  written  in  Brackly*s  ^^^ 
in  1815  (mid  received  in  evidence  after  a  contest  touch- 
i^  j^^^dmisslbilit^}.it  wa^  ^tated, — in  answer  to  ^* 
ttuid^  addressed  tjc^  Bi^ackly  by  the  Defendant  shortly, 
dfter  differences  nad  first  arisen  between  the  Defendant 
l^d^^^^  P^^itf^^— tb^  Plaintiff,  upon  occasion  of 

fimopg^tbe  bUjL.had^sajd  the  acceptor  was  his  uncl(3,  and 
m  »t|^^  rec^pt  of  rents  for  JJiini.  .  The  signature  of  the 
^mwer  &ifd,pc€eptor^  of  the  bill  were  both  in  the  sa^^ 
hand-writlDi^  Jis  well  a;s  the  same  name. 

,  Gasflee  J*,  left  it  to  the  jury  to  determine  whether 
tlfe  Defendant's  letter  was,  a  conndentud  communication, 
lusid^  band  Jide  in  answer  to  the  enquiries  institujted, 
toiicliiD£  the  Fkiuiiif's  conduct,  and  if  so,  whether  it 
was  jor  was  not  aa:oiiipanied  with  express  malice,  be« 
€BXLW^  in.  ^f  &vent  of  the  jury's  finding  express  malice, 
^  pefendant  would  be  responsible,  even  though  the 
Court  should  be  of  opinion  tliat  the  communication  was- 
puvilcged*  If  the  jury  should  be  of  opinion  that.th^ 
communication  was  not  called  for,  they  would  find  for 
^e  PlainUff,  ,.     , 

The  jury  found  for  the  Plaintifi^  damages  50/^  Tboy 
found  also  that  he  Tv;as  not  .guilty  of  forgery^  ^nd  that 
^   Defeudapt  was  n9t, actuated  by  exprisss  malice; 

rJ>^i'jE«^i'..iM.. !.:.',  ....... 

,    ,  E  e  2  Cron 


f 0*  CXSQS:i8  WLQWitEiMdA  IfiflM 

j^JJjJJJJ^   toishowiicaiiseiiebyitUjvbrdiottflhcmidiilbtJ^ 

^  fhe^Defeodadt  aiiitfaQ(geiaBliJastti^oaifal49tt^  ^|i§u||ii| 

BISMemmA  'm.ih^  kpecki  ^)sB9i-  an|i  th^)aireid5iQf)^Wl»agsfel^(fl^ 

ttBidei;:  or  why  ttel  vQttli^iifaDidd)BOt(^0ft<Dlvsi^  M^§ 

heMi>tt%I  bd  bad*    Tke  gFimildMfirith^i«otMi9oK4^^ 

fbUoWs :  ~  Malice  is  the^ist  of  an  acMnofot^UMid^iM' 

KPi  85  9.;  and  though,  when  tbei!eisifio^fiil4i»$:M!»l^ 

^SDntn^y  malice  may  be  implied  ibpm  bngmigQinitei^e^ 

to  do  an  injury,  yet  such  implication  can  nev^)b^|9Mm^ 

contrary  to  an  express  finding  that  no  malice  existed. 

1^0  disdoction  can  be  raised  betir^cnnti^pM^d  ^A^^^' 

prdss  malice,  or  malice  in  lawandjmflUceiilijBii$%idiWVt 

<Bi  the  diffinrent  degrees  of  evidenc^fffk|ilrQ(l)M  m^Mki^ 

itheoki  the  laUer  bebg  appalrent^ .  t|>6{iforf|p#^Sy^ti)M|^ 

litent;  b«t  the  auffieienqjr.  ofi  tiMitifii%)^%«6  llSpbAri?^ 

/i^Vi^tioa  for  the  |ury«  ^  The  jusy  riiiotf«rix^»e|RPfcdNfa 

jhAvingifeimd  there  was  na*<x{ire^:)diilic^tellf  liM9- 

iHined  op^n.  the  evidence  an^l  faivaitr  j«  ^ffbsl^  fiw^^r 

the  Defendant  on  the  general  issue;  the  jiMOi  nl  iln- 

.imagfs  bemg  tntbnsiartent  «^ilb  djelfiixdrng^dtf  ^  Olklice^ 

imkHTD  especially  as  no  spec]alidaiingeiiQ9bboob(ltU^pl4k 

<    Airnle  nisi  baring  been  gmntedy  r!  /jrifibasldGL  ods 

'"''■     "•■'        ••         *  •'     .'!  •>''io// ono  on  iBffj 

^'    iFfiUdSerjt,  on  showing Qaase^eimtciided^tlrfit  AbArst 

and  chief  question  left  to  the  jury  hiring  iImsbio  MtAttier 

the  Defendant's'  communication  was  confidential  and 

'privileged?  ibe  verdict  of  ibe  jusy  MrtBe  gipaoail^ue, 

•4nd  die  award  of  damages,  haddreferteccnioijlbiit^^iafs- 

^  don,  and  was,  in  effisct,  a  fiodiag  tbdtl^iSftnnfi^^^m^n 

was  not  privileged;  in  which  ais^.tfaeia^r^isiMSD$»:i- 

ployed  w«re  sueb  as  to  entlde  Ae  Fjaimiff  ftOi:rdita»gps, 

men  though  they  were  tiot^lke.  t^esU^^ttSfrfe^^ltfiUpe* 

They  were,   indeed,   such,   that  if  accompanied  with 

malice,  the  Plaintiffs  wbulcf  ba^  been  equally  enUtled 

-v<j|»  recover,  even  if  tl^eiPcoiSnunication  had  been  found 

y^  a  pn- 


h&nOiet^^^^l^^oMowM eipires9'>aii^i6&  M •  ikeve  BfMBBWMI 
«<kM  ^4k)i^)fre^ilO0  fbfaroiUittgftho  DtfendantJ^  wAo]to 
attamem^om  prltikgeduaDmmuUicatibn^^  febe  -  PUiuliff 
4>ilS^dcirfttd(jib:TMCDvcr  far  ibe  injury  una^oidablyi  M 
'^Mfl^tihm^ttaisdbiefomncbBYgOf  et^en  thoiigh\tte 
^9^ltfdMt?mi^-  iilolt«0ttiated  by  malice.    Brumviagei «w 

-X9Cku»  6tij«^ifninipport  ^fais  rale,  maintainedr  dbat/It 
^WW(bi^«ibiM«4xviscertain  wk^  what  view,  the  jury- ka^ 
iMlto^lft  tft^Aaffllin^  on  :the  subject  of  maltcci;  but!  that* 
tlMKiig^4)d»jgi^na4liiv^cal^  was  iiiooinpaliUef<wi*h:'B 
AV«lf^^l£M-  A«  ifaiiitUr'  in  an  action  for  a  libel» .  and;  Us 
^itftABagiBgaiwltofthe/m$.ea>iii  Btdi.  N.P.  8,  d.y  ttfS^Jfl. 
-'Qtok  {K4(i5;^^jibdiC!te'se|im'rnote  thereby  to  dipwi  tUit 
'i^dk^Mlid  d»dibe«iu«yib^  jpoovai  toi  render  asfi^jr  liable 

«93ilicpttelte<gi0itnbf^die:  Court  Mri  jaaaiprnV  e|iiBian 

4rai^^lMtaodd^(lt  )faiataInM  aeverd  pasBUgea'prnitteotiin 

the  Defendant's  lettcby>and|.  atmcNig  otbcts^an  intimlitiou 

that  UQ  one  would  believe  a  forgery  had  been  committed 

^zAiii  tbi^cbilMMtancea^Btatecl^  and  that  n  prO^dition 

i^tMUcamftilapiiiriiii  '<•-  -  ^m  ; ...;    her. 

c^tJ^i'Jiftnnl^:  ^li'feel  no*  difficulty  in  dredecbioe  bf  this 
-g^UflByjfabdc^lini^'ofi Opinion'  that  the  rule  muMt'b^>di&' 
nqJiMJiigig^wiTbi^^j^dmt  tm  be  dtterained  ha»  been  most 
-nttcwntiiyil^toiUie^ry^  Was  this  a  privifened  com- 
<s^8tNliibtiotil^bMt>bl;?  'lind  if  it  was^  was  it  attended  widi 
*dtttia}It^?dbfttavte,)>if  so,  the  Defimdant  is  iiot  excused, 
d)iw  byirif>(ji(i()V'iC    !i    Tj.'     ,/'     -     '     .  -J 

Lauol  039(1  biiil  noiii.jiiitiiiBioSt.t'    i'  ^^y- j  .\:/'  .'■•  «tot- 
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^  ISW.       notwithstanding^'  tfiiie  pnv^ege.   'Giviiiff,  aii  ansW^  to 
^"^'' "!  '"^     epquiries  touching  the  charaQter  of  a  servaIhi£^"6f'^W'4 
^  tradesman,  are  privileged  communiCBtibn's,'  butlf'  ex|5t«& 

Blackbubn.    malice  be  shown^  they  are  not  proteidte^.   "tii  iSctmonSson 
V.   Stephenson  {a)   Lord  Mamfield  Bxa&^  ^'i^  ^witbobt 
ground,  and  purely  to  defame,'  a  fiils^cbara^t^'  i^^iaaik 
be  given,  it  would  be  A  proper  groand  for  an  action.'' 
In  the  present  ease  all  that  pa«Md  at  the  m^eid^  of.^he 
parties  may  be  axiaidered  to  have  bcseh'  -a  ^"fitSigidl 
communication;  but  the  libel  in  question  makes  new- 
allegations  which  the  Defendant  is  not  able  to  sub- 
stantiate, and  which  he  publishes,  unasked,  three  months 
after  the  enquiry  at  the  meeting.     It  was  not  left  to  the 
jury  to  say  generally,  whethw  tiiis '^pnUidWfilfiHii^ak 
attended  with  express  maliGi,  butyicpdy^lHUthery  sup- 
posing it  to  be  a  privileged  communication,  it  was,  never- 
theless^  attended  witii  malice^     OnthatlsdiipiiisiiMChp 
jury  n^ative  the  «adstenee  of  express  taiAiitt,  ibafclajt>find- 
ing  for  the  PlaktifiP,  notwidMtaiMbigi^'  tbcgrifilid  Ifaa^^ 
communication  was  not  privileged;  and  in  tlttitiea|Ntmrti<9^ 
in  law  is  implied  from  the  doin^  a  hnrtCaljafllfiJi^wMf]^ 
there  is  no  eaocuse.     (After  animadvertiiigdsvldrt^  W 
the  Defendant's  conduct,  the  leavnadJTiid^ilwdOeedb^^ 
This  was  a  foul  and  unjustiiMbie  liM^ibr^r'evaii^liMipgb 
l^«  Defendant's  first  scatenunt  atthe^nMelHig'^ffe^^ 
be  deemed  privileged,  he  had  no  aiouaei  lb9<0ofogi(9p|L 
slbndering  till  he  had  effected  the  l>kiii  of  bi^xnep^e^r^ 
Iff  give  a  servant  a  bad  character,  aad(  the  JAcyi^d^it 
a  privileged  communicadon,  I  stand  eaieu^,;MtiQnv^  li,^ 
be  proved  that  I  proceed  to  say  I  will  min  faimft^j^qd 
att  acoordii^,  I  an  justly  liabla>  for  >thia  cm^t^mt^fs^ 
The  only  objection  to  the  praaeot  verdfctKis^othMnllif 
damages  ought  to  b«ve  been  mneh-;b%biBr»'  . .«  .  ..i  Im 


Hi; 


^^  ¥f^¥T^  Xf>^  ^  GEO-  IV,  409 

^,  ^i(^,QU6H  ^. .    T^his    is   not    a   priyileged    com-        1827. 
in^nicatiop,  but  a  piost  foul  libel,  and  the  verdict  is    ^^CI!^ 
fj^jlt  in  e^yejry  tbiqg  but  the  quantum  of  damages.    In     - .    «. 
f^Mes  of  jgiviqg  c^arac^r  malice  is  the  gist  of  the  action.    Blackburn. 
JBql;  for  de^m^tiqn  or  libel  which  a  Defendant  cannot 
^^stif^  b^  proving  its  truth,  he  is  liable  at  all  events,  (a) 
•'  Rale  discharged. 

'   {d}'  Q^eM^eJi  was  at  Chambere,  but  expressed  hit  concmrenee 


Carb^7jbEi  Assignee  of  Thomas  Cresswell,  a     ^'^'v.  20. 

-  /.  ^iBtakriiptt  t^.  H.  R.  Cresswell. 

•'I''/ ...  .^»  /'  t-  ,1    ,  • 

/^©ViJN^kNT-    Upon  oyer  it  appeared,  that,  by  a  T.  C,  in  con- 

~V*dp*dl'drfiBthO«o6ffrl82«,  between  Thomas  Cress--  "deration  of 

covenanu  by 

UiM^* '^h^ficVofri  of  the  one  part,  and  H,  R.  Cresswellf  H.R.C^  co- 

44bmoiig«r^'dBtbe  olheor,  jniomas  CressweU,  in  consider-  ▼ewn^ed  not 

ditidn' of  tbei covenants  in  the  deed  contained,  assigned  j^  certain 

%0  0.  R4  CresfweU  all  that  branch  or  portion  of  the  branch  of  the 

irbdle  of  W^r.  G.  carried  on  at  Bitting^aie,  consisting  l^^^\^^ 

if'pdfcbMes'ahd  assigntnents  from  Scotland^  and,  also,  to  assign  to 

)ik'  ilkeceirt!  in  certain  salmon  fisheries  there,  and  cove-  ^-  R-C.9. 

nanted  tiot  tb  interfere  or  act  hi  the  branch  of  the  business  fishery  •  ^^  ^ 

-sb'ds^igned;     H*  R.  OesswMf  in  consideration  of  the  H.R.C.t  in 

ksAi^xV^t  and  covenants  thereinbefore  entered  into  c^n^^erat'on 

•    .  ,,  11.  of  the  SLMitn" 

hy^'Tlhtma'g  Cresswett,  covenanted  on  his  part  to  pay  ment,  andof 

*5nfomkfo  Cr^m^U  an  annuity  of  250/.  by  quarterly  pay*-  ^-  ^-'^  cove- 

itveMlt  every  year;  to  abstain  from  interfering  in  the  ^nt^^trpay 

bimnteW'of  tiiMle  still  carried  on  by  Thomas  CressMoeU^  T. Can  an- 

and  to  refer  differences  to  arbitration.  "'^'h  id  that 

the  covenant 
not  to  interfere  in  the  bunneis  was  only  a  part  of  the  consideration  for  the  annuity, 
udvas,  therefore,  not  a  condition  precedent  or  dependent  covenant. 

E  e  4  Breach, 


1827. 

^^^^^^j   ^r^fOTe//  interfered,  sp^ed  io»  w^  ,^utpi;iopd4W.?yrijJh 

the  branch  of   trade,  assigned  ^>y' hw   to.  »thev,J)Rn 

rendant.  ,,;    o^iljiw 
Demurrer  and  joinder. 

,..ii  -i,,^  ...  .     M      I  ><  i/*l 

,^Taddy  Serjt.,  in  support  of  the  deinuriWi  Was  stpi^M^i 
by  the  Court..  .  .    .-.,  .  ,,,.j  Mi.»r.t» 

^  if/'We;  Serjt.  contrft.  The  coveiwat  by  y^^^^i.O^h. 
t^//  no^,to  interfere  with  the  branch  of  the.  bu^ii\9^Mi 
ha^l  f}Sj^i|5^ed.  wa3  a  condition.  pre9«^9^<9  ife%BWtf»Wfo 
o^  th^  j^nn^wty  by  the  DefencJ^t,  ^u^ffk^§iQp^}!^njo^^ 
bftvjpg  l?i9W  observed,  the  FkiB)U|r..ba9  tpo.  fright JpEi 
ajj^i^oB^j  „  Whercivea-,  a»  in  the,p;r^Bent  <?0$(9fiA;iQP9f|ti^Mi 
rjj^tgsto.^lfp  wio/^  CPnsiderftHqw  .fyfi.iAb^^il^r^Wfi;^ 
b^^een  tl^  parties,  and  not  merj^y^p  9,partxf4'^P^^'i 
cg5^|n^fft  cfpusfitutes  a  condition  precp4^t,,i,wR«^9/^i»HJ 

^00^  y^,1jf^oqdrow{c)  Mr.  Justice .Zj^  ^;^,  o^s^ifyaqU/ 
th^t  wbe^e  one  party  has  had  the  aflvan^ge  .ofrl4i)thfi:t 
"l^l^^i^AfPSft^  ^f  »»*  agreement,  the  qth,^,  h^.bvn  m^\ 
miu^dto  sustain  his  action  for  the  .consjl|d^rf^^j,|||^,t 
th()ugh  l^ere  might  not  have  be^  a  Uteral  performa^lE^l 

In  Boof^  y.  Eyre{d\  and  FothergiU  .v.  WpltQi^(fi\  .A*// 
covenants  on  which  the  Plaintiffs  su^  i^'ept.  Pftl(f  .^  fill 
part  of  the  poyisideration  of  the  whQ)a.UrfiniWtiQn.iii)BM4 
in  th&  present  case  the  material  part  of  the^gg^^i^^tt^J 
if  not  the  entire  consideration  on  whipb  ^e  l)^f<^§f|(ir. 

{a)  iA».a7o.  (^  tH.BL%n*  u 

(0  8  7. /I,  375. 

.      >   '-..^..   Ui   (.)  ^^ 


Thomas  Cressaoell  not  to  interfere  with  ttie  branch  o^    k^^'*tm^') 
Mm^  ^H{th''fite^Irtid[^'fessigrtW:'''rhd  conveyance' of   ^^^"^ 
lA^  '5c^)K^»i^Svii»';tnet'df  ^ncilikry  to  that  under-'   CiUbswelu 
tiO^gf^^^fcnA^  wBtiid  ;^rdb&bly    have    been    wortlilesa 
without  it* 

Park  J.    In  this  case  our  judgment  must  be  for  the   i 
iftttttitttlS  "'Wbafteter  confusion  may  prevail  among  the    ' 
earlier  cases  on  the  subject  of  dependent  or  independent 
covenants,  the  rule  seems  now  to  be  well  understood^  as 
atify^tf>i(ff«aMy  laid  down  by  Mr.  Serjt.  Williams  in  his 
rfdie'-W'jRb^^rfge  tr.  Cb&(a);  namely,    "That  where  a 
cM^MttKlgo^  dnX^  "t&pari  of  the  consideration  on  both 
slfi&/i^aMd")l*^efictl  bf  Sfuch  covenant  may  be  paid  for 
iiNii^^Sij^'lt  i^^n  1»d^etident  covenant,  and  an  action  / 
nM^%<S^liliSnl&hi^<b)riK  breach  of  the  covenant,  without  | 
^^MM^i^rft)ii^ma^(H!e  ih  the  declaration.''    In  the  present ' 
cds^^M  ^^gcriiMt'  not  to  interfere  in  the  Scotch  fish 
bt^^iix^ilS^ed'bhly'a  ()ait  of  th^  consideration  for  the 
D^fefek^Emfk  coVemiM.     Another  and  most  material  part 
w^^tk^Hs^igii^m^t  bfthe  Scotch  fishery,  and  the  case 
fMi^d!iii^ec%  Vtithth  fhe  prmciple  established  by  Boone  v. 
^m  ^'V^e^  t!»6'  Plaintiff  having  conveyed  to  the  De- 
feildaift^tbe'^ity-oP  riedettiption  of  a  plantation  in  the 
^ffi^'iKtfi^^V'togethet  with  the  stock  of  negroes  thereon,^ 
and  having  covenanted  that  he  had  a  good  title  to  the 
wkl&le^.  and'  that  the  Defendant  should  quietly  enjoy, 
tfa%  ^S)efttVdaht  covenanted  to  pay  an  annuity  to  the 
PMtkiff>'6h'%i^  performing  every  thing  on  his  part  to 
h%^ffMsittiibd.'    lii  an  action  for  non-payment  of  the 
aitfifittjf^UKle  It^ei^dant  pleaded  that  the  Flaintiff  was 
not,  at  the  time  of  ^l^e  conveyance,  legally  possessed  of 
the  negrof;&^'aadl^%l)Ad  not  a  good  title  to  convey: 

J  (a)  I  ffm^*  Saund*  320  b. 

but 


A^^     UrtP€li«  }rf6a  •wa»  h^  iH  <m  derilim**  ?  ttte  €o*Srt^if 
^^^^   -Kldg^^  'Beneb  obMnring*,  tlvnt  tf  <o«h  'H  plea' wisre  ia]»> 
.^  ]<]N««d,'^iit4t^f  title  m  any  M€f  Ae^o'«M}tikl  bar  the 

^*****^  aWidnl  ^SA^here,  if  71  Gr^tfojM  bud  j^c^ddhly  mm  IAiitM 
<yf  fi^b,  If  might  witlfa  eqiE^l  propriety  ^  w^eA  eH  ai  bit 
cxy  the  present  action.  In  Campbell  v«  Jmes^  tbe^  plaioi* 
«ifl^  in  consideration  of  ^50/.  paid,  and  250/.  to  be^paid 
by^  the  defendant  to  hinii  coveiHinted  to  teaeh  the'de^ 
ft^ndant  to  bleach  certain  materials,  and  to  permit  htm 
to  bleach  them  during  the  condnuahce  of  »  palteH| 
bdon^ng  to  the  phnntlff.  Upon  an  Actibn  far  lion- 
paymeni*  of  the  SSOi,  there  was  a  spectal  demvrrei^ 
Assigning  fbr  cause  that  it  was  not  averred  i»  the  idet 
claration  that  tlie  plaintiff  had  taught  lAie  AeS^admatham 
to  bleach.  That  the  Court  held,  that  the  covenants 
Mfei!^' independent;  the  covenant  to'  teabbifetiilkig«bnt 
ohe  paH  of  the  consideration  for  ch&defelidant'^'civenaiit 
to  pay ;  the  other  part  of  the  ooasidepttion  being"  tha 
ebvenabt  to  permit  hhn  to  Meach.  In  FothirgiUn\ 
WaUtmi  tlie  owner  of  a  ship  coreniNned  with 'tfia 
fi*iighters  to  take  brandy  on  board  afffav/v,  ahd  prb* 
*seed  therewith  to  Threira^  where  he  was  to  >  trice*  oA 
board  a  frnit  or  other  cargo,  as  the  freighters  shooM 
load,  and  return  therewith  to  Londtm,*  theifreiglktari 
^^e^enanting  to  pay  freight  for  the  fruit  and  the  brandy^ 
n^d  to  insure  a  full  cargo  of  fruit.  In*  an  action- of  covo^ 
nant  for  not  putting  on  board  a  full  cai^o'of  frnk^  it  wiAi 
holden  that  the  covenant  to  take  bi^andy  fmm  yFAnfor 
tras  distinct  and  independent ;  and  that  it  wias  fotit 
necessary  to  aver  performance  specifically  aa  of  a  eav 
ditfon  precedent  Dallas  C  3.^  in  an  elaborratci  judgw 
ment,  relied  on  Boone  v.  Eyre  as  recognised  by  Loid 
Kenyan  in  Campbell  ^.Jhnesj  and  by  Lofd  JBttn»6aha^ 
in  Havelock  v.  Geddes  {a) ;   and  I  quoted  what  fell  from 

Le 


£hwmifA 


lteit.of/tb0bgi3eem«atfaeii9g,thei9am^yAiKs^  oftbeprdh 
ptotxiii  Mp9ct  ftf  wbiob  tfm  mnuiiy  was  to  be  piMt  ""*"^ 
IhQiCottffi  hM  it  lO'ba^  no  amv^r  to  an  nctioo  ^  ^  CRMnrtcu 
MUmit]^  to  8^  diat  (b^,  p^intW  b^d  t¥>t  a  good  titif  19 
aoino, of  the.  aigroas. which  w^re  upon  th^  plaptMicNii 
imonme  all  iho  iMterisl  part  of  the  covepant  had.  haw 
fMrfonnedj  and  the  plaioUff  bad  a  remedy  upon  die 
MUeMOt  lor  any  apecial  damagy^  auataioed  Ak  the  noQr 
jHnfiprfmance  of  the  ce^/' 

.  Xbe  $u}»tm$ial  part  of  the  agreementi  in  the  pvesmt 
InataM^  is  the  assignment  of  the  fishery  in  Scotland  s 
l>anv  therefore^  of  opinioOf  thatt  according  to  all  the 
I  osr  jndgment  must  be  for  the  Fkintifl; 


:i.<Byalioi7im' J«  Upon  examining  the  deed  set  out  on 
Djrery  I  .think  it  evident  that  the  parties  intended  the 
fiovenanlj  for  payment  of  the  annuity  to  be  an  inde- 
pehdeat  oOvesant.  •  The  case  of  Campbtll  v.  Jones  is 
a  moat  hnportant  authority,  and  expressly  in  point;  for 
iheie  the  plaintiff  having  covenanted  to  teach  the  de- 
iendsBt  to  bleach,  and  to  permit  bfan  to  bleach  during 
a  certain  time,  in  consideration  of  a  certain  sum,  it  was 
faBUsn^  ithaa  as  the  deGendaotf  at  all  events^  enjoyed 
thb'permiastaB  to  bleach,  the  teaching  to  bleach  was  not 
aieoDditioa  precedent  to  the  payvient  of  the  moneys  In 
Ihat'casa  all  the  previous  authorities  were  referred  to^ 
and  amoag'tham  Kingston  v.  PresUm  (a),  whene  the  die** 
ftioctiaa  betweea.  dqfiendent  and  independeat  covenants 
«aa  ao'saJasGuttorily  laid  down  by  Lard  MamfidJL  I 
ajn,  thcrefiMre,  clearly  of  opinion,  that  T.  CresmelPB 
oovdnant  not  to  interfere  in  the  business  is  an  inde* 
liiadant  coteOttBt; 

111'-      '••!.' 

{a)  Doug,  ^o. 
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cik^^  menKEi^A^fi&nim 


Cam  n¥eb  /"  -- «- — '  ...~'i)i«aiMt'-^^iji  eoHwtoii^^i»w 

*^^^^/ things:  one,  the  assignment  of  the'lflsfi'eiy'W'»Jrt<fl4f^ 
C*«BWHiL./  the  other,  Thomas  Cresswdrs  giving  up  that  branch  of 
the  business.     Upoii  tfid  authoHty  W  ill- ilii^'HfiSes* 
therefore,  the  relinquishment  of  the  business  not  forming 
the  whole  of  the  consideration'  for  the'  phyiifint'Vif  nbe 
annuity,  the  covenant  not  to  interft^e  ttit^be'^fe&xia 
an  independent  corenant.     The  JOtAe  of'SI^^'mMif'ji 
Shore  is  distinguishable  from  the  preseiift  dks^,  'tidtf  ¥HJM 
I  the  others  which  have  been  cited i  f)eckxise^\fin4ii¥llk 
I  an  estate' having  cut  down  the  timber  after  hi^lla^^gR^ 
Vto  sell  it  with  the  timber  standing,  the  stkt4^UP^ifi4 
bremises  was  so  entirely  changed,  that  the  vendee  could 
never  have  that  which  he  had  contracted  to  buy. 

Judgment  ibr^the  PldntiS 


'IrbV*  %t» 


Gains  v.  Bilsok^ 


I 


j?{(|{(?r« acinic  T^HTS  cause,  after  due  notice  of  tfiattai^yeeiWie 

""k^t^U:'  '  J     ^7"^*^^  »^  *«  ^^t  Leicester  Spiln^  isktzfeSj^^ 

t^ic  ^j/^i^ii  i        portly  after  those  assizes,'  and  again  slA'ordy'beittlfc 

,}}cw  poiic^F   ih'e  cbmmissionKlay  of  the  ensuing  iSumiiier  a^f^',"l^e 

,m'^^'^    ^^aihtllTs  attorney  told  the  Defenflanei  attbitie^;ttit 

['      ;  ' ;         he  did  not  mean  to  try  till  the  Spring  asslzW^l^^,^^i& 

he  abstained  from  giving  notice  to  try  at  the  Summer 

assizes  1827.  '  ■''^'  '""^'^ 

Adams  Seijt.,  upon  an  aiffidavit  of  th^  li^feWMl^s 
attorney,  that  not  having  received  cSoutite^lliaila  fi^^e 
notice  of  trial  given  before  the  Spring  assizes  1827,  he 
had  issued  subpoenas  for  the  attendance  o^^m^e^  at  the 
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Snmmer 
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«i^.tl^(J^:S»^ff^tW^»  !..  -.'.:,   :-..   --      ,,       ,....;.!,     ^^""'JJ*^^'^ 


t)fTifnT»n  !.:■'-•      •'',:•  •       .  ,'•,.••  ''.'I; 

^jjXffjE^^qyBT*  QP'tbegrouj^d  that  upon  a  remanet  at  tl^^ 
f^j^f^li;iQ^  Plaijxiiff  Qfivld  not  go  to  trial  without  a  fresh 
]}Qj^j^\^(tl^u^h  it  yvas  otjierwise  with  a  itinuhd  at  die 
MH^d^fCf  Vi  V^^^^^.  there  the  record  remained  in  tl^e 
-^fffij^^!^^  ^jdffX^  fiarsha),)  and  that  the  Defendant'^ 
f^^f^^i^^  fe)E?eiyed  full  intimation  of  the  Pbi»tifl*'s 

bluoD'.Kirr/M'  V  .^       I)i5.(?harged  the  ru|e.  Willi  Spst?. 

•»\l   '  TfT      \.{j?\  5cc  8  r«  12,  045.  Jach  V.  Majer. 


w»».-st4»>«i    *-*•■• 


EOT9  .^•i  Druwmp^d.  ^^b^i^. 

sWtPSbo^'^J^f^*^'^^  <^.>s  case  had  been  non8uij^,(w  Wiintiff^v. 

«^/^yoL  iv,  p,  ?780,  and  on  a  rule  for  settin§,asfae  ^^^^^^^ 
Ms^Wi^h  .^??.®,  .^^Mant  gave  a  co^fipt^, ,  fi^^  I5.  a  ndnsult,  Bi- 
damijg^s^^and  sucji  costs  as  the  prothonotary  should  f«^<^>^^^*vi, 
J^^^.(fer»)r :Tl?e  .prothynotary   having  disallQwed   t^e  JJ/Ciw, 

•PJainJ^.tbe  costs  of  tl^  trjali  ,  .      r    and  such  c6ih 

unr.  ,fr^Y  .  )v  .  •    >.     .  .  ....  .1     ^^  ^^^^^^^ 

ismmur^.  '  •^'   ♦.♦,,.'  ....      .1     notary  should 

Cross  Serjt  moved  for  a  rule  nisi  to  review  the,  tax-  think  ft.  Pk-o- 

ation,  and  cited  Booth  v.  Atherton  (a),  and  Jaekson  v.  !j'®?°**|3-     . 

u^toiH^  Ipjfl^w.tM  *e  Plaintiff  wa^  entitled  U>  the  to lljlL Plain- 

^jK>stg  pf  ,^y,^  tiTJalx  coixtending  that  "  su<;h  costs  QS^tbe  tiff  the  cottt 

of  the  trialy 

sri   eVSei  ^':\*'  '*  vii-i    '    •-       :.•'•."     '  .'  '*    ^-     '"'J     theCourtde- 

«mm„?  I     pro-*"-*- 


4t»  CAfiBd  iM  MKSiSABLMAJi  1»RM 

DBomcntt).       Tui:  Court  tbougfat  diHt  die  partis  had  nndttitiw: 
protlKnioctry  an  arbiciiitar,tti)id'ii0foired  t6ii^^        v 

Rule  refined. 


The  Court  re- 
fused to  libe- 
nte»  on  mo* 


Nov.  at.  Fft££MAK  V.  BuROBttk  .^.:  ..  j 

IN  Jlfeivi  1825,  Plaintiff  became  rare^  for  DefcndMtt 

in  an  annuity  bond  for  the  payment  to  Eobsti  Siefoais 

tioDy  a  dii-       of  an  annuity  of  SSL  a  year  for  the  Kfe  of  Defendaht; 

chaiigediii-       secured  by  the  covenants  of  Piointiff  lind  I>efiBBdfui4} 

•olventt  who  ,  .  .    ..  ,  -         . 

had  been  ar^     ttod  by  a  judgment  entered  up  agmnst  them. '  - «' '    i  •  >  >• 

rested  by  his  Qn  the  4th  May  1826,  the  Defendant  wtw  ditckargMl 

11^^^^  iWmi  prison  under  the  msolrent' ddOtoifa  iiot  V^^b 

annuity  ac-  ^•119.,  and  inserted  in  his  schedule  the  cODsideratioiii 

^d  'toT  ^"^^  ^  annuity,  500/.,  as  a  debt  due  fron  him,  to  Sinku^i 

insolrent's  and  also  to  the  Plaintiff    He  Kkewise  specified  a.  debt 

discharge, and   of  22/- as  due  from  him  to  Plaintiff.  ,.    i: 

paid  by  the  ^ 

giufty'  Stewenrt^  upon  application  to  the  commikrfonen^^^naEi 

idlowed  to  prove  for  497/.    The  Plattotiffdhimed  ai 

dividend  from  the  Defendant's  assignee,  aa  wdUrupcnu 

the  500/«  as  the  22/.,  but  received  a  dividend  duly- oil' 

Ae22/.  >  li 

In  this  term  the  Plaintiff  arrested  the  Deibndantibv: 
80/.  in  respect  of  payments  of  the  annuity  made  ^sob^ 
sequently  to  the  Defendant's  discharge  under  the  in- 
solvent debtor's  act.    Whereupon  *  ,  »«  4 

'•     •-/>([ 

Cross  Seijt  obtained  a  rule  nisi  to  dischai^  tlie  De- 
fendant out  of  the  custody  of  the  shenff  upoiz<eBt^ri|ig 
a  common  appearance. 

wade 


tins  {e),  to  show  that  the  surety  was  liable  for  arrears 
flocnebg  after  ^e.  iriaQlTem?^  oU^harge*?  atid  tif  bo, 
urged  lhatibe.Cciit»twouid  not  intevfere  on  BunAm  ia 
fihmit  of.  tbt  insolvent  If  his  disciiarge  could  avail' 
him  against  the  surety  it  might  be  pleaded. 

Cross.  In  Page  v.  BusseU^  and  in  Wehh  v.  Wehh^  the 
annuity  creditors  did  not  come  in  and  prove  their 
claims,  and  in  Fhtaaganv*  Waikim  the  bankrupt  bad 
given  a  bond  to  bis  surety  on  which  the  action  was 
fiMMtded;^  bot  no  bond  was  given  by  the  DefeodKntif 
die  present  case  to  the  Piainti£P«  The  insolvent  acts 
5i'GL>d.'fcr««D25w  Si  16.  and  1  GA*  c.  1 19*  s.  10.  inoorponite 
tbet^imtisita  .of  the  bankrupt  act  4,&G.S.  cA^h  sAl. 
under  which  aii>tmmitty  creditor  is  entitled  to  prove  fost 
tb«L  oMisideraUoii  of  his  Jtnnuity,  and  the  bankrupt- is 
tkeMfeipon^discliang^  from  all  daims  in  respect  of  it ;  and 
tbe  object  of  the  insolvent  acts  is,  equally,  to  protect  the 
illsohreHO's  I  person  from  detention.  Here  the  granted 
biivbig  pfaroted^ '  the  grantor  of  the  annuity  is  disoharged 
as  against  him;  and  as  the  judgment  entered  up  in  the 
JbiaoliHintDebtof^s  Court  stands  as  a  security  against  his 
btitare'effiicfs,  be  ought  equally  to  be  discharged  m 
a§aipisthif  surety  {  (hat  is,  from  personal  detefttionifor. 
ib'is  bdmitted  bis  future  effiscts  are  liable  to  the  surety^ 
If  the  law  were  otherwise,  the  grantor,  after  having  paid 
ft  doiridiand  to  the  grantee,  might  be  arrested  by  bis 
sottsty  iMTrftbewJbole  amount  of  the  consideration. 

-i,'    .11..        :. 

Pabk  J.    It  has  been  admitted  on  the  part  of  the 

Defendant  that  he  b  liable  to  be  sued  in  respect  of  the 


4^h 
fnxmat 


i;4ii>jaJCitf.^.i|s. 


(4  dB.iStA.tM^    iJBm^ 


4X3- 


payments 


^^JJ..  contpn4ed  t^at  there  %f\  |^9rfij^m<^f|^ 

y  ^^  -  I  tqdy,  and  the  Cqurt  i§  asked  fp  ^  .WMBNW**W^5h**i'> 
BuHcih.,^  if  it  be  right,  the. %fpndojxt  jjpig^i^.oljfiii^^ 

But  the  Court  thinks  UiaDefef^^fint, jfi^i^ii^^  teiMld 
discharge ;  at  all  evepts»  not  iipc^a  m^^i^R  ;dW^ Wbilt^^ 
greater  hardship  in  putting  him  to  plead  the  proffnynglfl 
under  his  insolvency  than  io  requiring  from.ik^H^^WIfVt 
a  plea  of  coverture.    In  all  the  cases  fr^  i^WJi^^l^MlL 
downwards,  it  has  been  holdeu  that  a  person  discharged 
under  an  insolvent  act,  or  a  baokriifl  w^>l^,f4MMil^ 
his  certificate,  is  liable  to  his  surety  far  arrfV^MA^^iHt 
sequeotly  to  the  dischiarge  or  certi$fi\t^   lp,<ClHMW|4a 
V.  JVatkinSf  where  the  Judges  were  unafi|^tq|f%|{|l|jifnMa 
holden  that  the  surety  under  an  annuity  deed,  who  had 
redeemed  the  annuity  subsequ^tly,  |Oi^e;^'||l|liiBWyi 
m^ht  sue  the  bankrupt  for  th^  «moi|iM|.,ffd||||pib  iMq 
bad  obtained  his  certificate,  and.  .althi^gl^  tlMl^rf^f^ 
hfd  proved  under  the  comraisi^ion$  ^aqjl  .;hpt.4yil*<M 
was  afterwards  affirmed  upon  ai^gmpeat  ia  th»i  fiW'lhrfi 
Exchequer  Chamber.    It  is  dm    lliiil  lliiHWt  HWHitti 
cases  of  arrest;  but  in  Wekh  v.  fVekif  w()er9»ltlfyMllik 
under  an  annuity-deed  was  compi^Ued  tp  piyp  ttMl^finML 
arrears  accruing  after  the  bankruptcy,  of  th^«|r|i|iibflb 
was  holden  that  he  might  sue  the  grantQi;(^fi9ii^«|^MNPHU 
•o  paid,  and  hold  him  to  bail;  and  Lord  EUmborm^ 
said,  *^  If  the  legislature  intended  such  a  caae  a»  this 
they  have  not  so  said,  nor  have  they  vted  langMgi 
sufficiently  clear  to  enable  lis  so  to  say.^^     ladeed  k 
seems  clear  that  the  496.3.  cA2l.  had  mftde  no  |ITO» 
vision  on  the  subject,  from  the  cifoiMBsfluice  thai  the 
recem  bankrupt-act  6G.4.  cAS.  coDtains  an  eatbdy 
l^ew  clause,  by  which  it  is  piwided,  (ikM.)  Aai  ^^ 
person  entitled  to  an  annuity  gnnted  by  «  tmtltwfit 
shall  sue  any  coUat^al  surety  fcr  payhut  ^#l«4llt'^ 
annuity  until  such  annuitant  shall  have  proved  nader 


^tu^Wtetyf  altf  wnAi  ^iodf,  jpky  the*  amount  lie  sliadlje  '  p^^^ 
diifel*i/g<W'lW«rfWl  dnims  iii  respect  br'the  annuit;^'/  ii;'     *!2!!^a 

bii'dtf-'ttbl  |rty;  he 'inay  ht  sued  for  ^he  accruing'  payr '  »— — ^ 
iM^tl''  af  ^  -kimiittyV  iaid  a^r  payment  may  stand  in 
HMmpU^  ^'iSHK  mmdHBUt  in  respect  of  such  proof  as'' 


1 1"  M^  thdrefcyre,  bf  opinion  that  there  is  no  ground  for' ' 
cte  sf^KctfliitD)  a&d' diat  the  rule  must  be  ^^  ' 

bv-"-   -  • 

''BlMttBiT6tt  J.  '  ff 'there  be  any  doubt  on  the  point^' 
it  {9  siiftcibtit  to  ftxsdfy  us  in  not  acceding  to  the  present' 
Bpl^tBJdoh^  ror  die  Defendant  has  his  remedy  by  plead- 

t^DJlHfeUeie  J. '  It  lias  been  taken  for  granted,' on  the 
ffttk  <#the  DeAndiitity  that  if  the  surety  were  to  stand  ' 
i#^tt6'plafce'  <yir'.die  ghmtee  he  would  be  reimbursed*  , 
MRfiT  f^e^Wtekff  after  redeeming  the  annuity^  should 
cHlse  eSB^tion   against  newly-acquired  effects  to  be^ 
'  tite  judgment  confessed  by  the  insolvent,  the 
riMbed'by  sucb  execution  must  be  distributed  rate-' 
f^*fM0Dg  uH^  the  creditors.    There  is  no  ground,'' 
e,  tot  relievbg  the  Defendant  on  motion,  and 
liTfttl^mukt'be 
*    '***'    .  •    '    '  -   Discharged, 


LomCSS  V.  HOLBEACH.  '    lfw.%$ 


Wf^lUDS  Smt,  in  TVimiy  term  last,  obtained  a  rulb  A  puty  out^ 

r    Ui».  to,  set  aude  an  annuity  granted  by  the  De-  .^  ^  ^^^j^^^ 

^Hrffl  t^  thft  Plaintift    On  shewing  canse^  Bosanquet  recover  the 

atrean  of  an 

^      '^*    '  iffniilty'cinnot  be  lieard  la  C.  P.  on  a  motion  to 'set  aside  the  aanoitjr. 

^fiu  IV.  F  f  Seijt. 


^  l^|^>       iSbrtt  on  behalf  oC^jb^  BamtilF^  exeoMloi^  took  aa  f^, 
v^^^'i    ji^tm)  that  the  Befoada&t  had  been  oi^tlawe4  by  tbe^ 


■^'kI  in  on  actiw  in  the  King^s  Bench  for  the  anearaidf  tW 
HoLBKiai.  annuity,  and^  consequenttys  coujki  not  be  bearoria  thiB| 
motaoh;  be  cited  Griffiti  v.  ]iGidM9n(a\  tasb^^r  that 
*'  it  is  all  one  IQ  gaia  Iqt  wegr  oC  perqiuadaD  cr  dia» 
charge*^  The  Defendant  had  time  to  answer  di^ob^| 
jectton  till  this  tern)  and  in  the  msaii  dma  a  mntion 
made  in  the  Kb^a  Bmdi  la  acft  aaide  iba  oadawijv 
was  discharged  with  costs.  The  Defendant  w^  abrcwd 
(as  U  waa  sworn  to  be  bdisved)  by  fraud  to  amid  1|^ 
process. 

Jfil'de  Seijt.  in  support  of  his  rufe^  ai|pied»  ^.^^^, 
the  annuity  were  void,  as  he  was  prepared  to  shew,, the 
outlawry  could  not  be  supported :  the  Defen^V  ibeie*. 
fore»  ought  not  to  be  precluded  from  taking  ^  .&^. 
sUp  which  woiild  enable  him  successfuBy  to  fxintesi 
the  outlawry,  Non  admiUUwr  fxceptio  ffus4effL  ret  €igm 
peiitwr  dissobiticK      ^  .        i    ,  ^ 

'  tn  cases  of  annuity  the  Court  is  eiptfibled  bj  staljite^ 
to  exercise  the  functions  of  a  court  of  e(iuity>  aw. 
ip  a  cpurt  of  equity  outlawry  in  a  suit  for  the  same; 
thipig  would  not  be  admitted  as  a  bar  to  a  bill  £ir, 
relief.  (2^)  In  Mitfbr^s  Pleadings  {c\  that  ride  of  eQoitie^ 
is  said  to  be  founded  on  a  rule  of  law.  The  case  oC 
the  Defendant  is  one  of  great  hardship :  if  he  appears  to 
reverse  the  outlawry,  he  will  be  taken  in  this  suit;  he 
cannot  reverse  it  without  shewing  the  circumstances 
under  which  it  was  effected ;  and  if  it  were  effected,  on 
account  of  his  going  abroad  to  a?cid  his  creditors,  a 
reversal  will  not  be  allowed;  Hctoehck^.  Gedtdes.[d) 
iParkJ.  referred  to  Hessey.  Wbod,  eo9Urti(eyj^  The 


(a\  Cro.  Joe.  44$.'  (r)  P.  %%6,  4th  edit. 

(^)    Bac*   Atr,y    Outlawfy$        (J)  i%Eajtf62%* 
P)  3-  I'J  4  TautH.  6^. 


outlawry 


XVfiTs^  an  ontlawiy,  .pother  outlawry  snjill  not  be  Jl 

)ar^     In'^*(7r[jfe^  v.  J^^         Aere  was  m  audita 

querela^  wmcB  restores  as  well  as  vacates,  and  fliat  ^-i 

pTaihs  )^e  Tanguigeof  thetlourt,  that  an  ontl$w  shall  not ' 

gaiO  by  way  of  discnarge. 

\    '     /     *  Cur.  adt.tult. 

Tai(k  J#  'This  case  came  before  the  Court  upon  a 
mdtion  to  set  aside  an  annuity  for  the  reasons  m  the 
rale  stated.  This  application  is  met  by  t  preliminary 
objecddti.  that  the  Plaintiff  cannot  be  heard^  for  thatiie 
is  a^'tniS^  motnent  an  outlaw:  and,  therefore,  till  Ao, 
outlawry 'S^^  set'asldi^'  be  can  no  more  mdke  this  mo-;' 
tioq.  than'  he  \  could  bring  an  action  for  any  matter  in. 
wmch  he  B  iiiteicestecT. 

jlo  diis  ol^tion  the" Court  are  inclined  to  accede. 

r  am,  I'aamri^  not  aware  of  any  case  in  which  thi$ 
has  been  hefd  upon  a  rule  tp  shew  cause.  But  wheii  I 
mia  tile  rule  \6  be  so  clearly  established  that  a  man 
outia^i^'danpot  maintain  any  action,  for  by  his  con- 
tumacy'ne  is  out  of  the  king^s  protection,  and  shall 
haye  nq  privilege  or  benefit  from  that  law,  of  which  h^ 
i^  a  Rotator,  and  td  which  he  refuses  to  be  amenable, 
1  cannoi  ^conceive  How  he  can  get  the  law  in  motion 
by  a  riite^to  shew  cause  to  relieve  himself  from  an  in- 
convenience, any  more  than  he  can  institute  a  suit  for 
tfie  recovery  of  his  rights.  It  is  true  an  outlaw  may  be 
snedi^i^r  he  shall  not,  by  his  own  act,  prejudice  othersi 
(JrifntJ/ife,  libi  2.  cap.  3.  says,  "  Vtlegatus  legem  terra 
rtmmiL^'  But  ISritton  says,  *^  Eespondra  d  touts,  mais 
riiil  responiird  a  tuy!* 


,  Ff2  To 


aikilkiiiCsL 


18*  CASfeS  ik  MICHAELMAfe  TERM 

vjlji;  '  To  liis  pblht  w6  tfcink  tie  case  of  CW^A'V.^Jfieiftfi^ 
^^^^  ton  (a)  no'  mean  authority;  fiw  thotigb  that  was  it  "prrh 
'%.  ceeding  in  aiidiia  querela^  yet  the  opirfoiif  of  Lord 
C.  J.  Moniague^  assisted  by  very  eminent  Jndges,  Bfr 
John  Croke^  Sir  John  Doderidge^  and  Sir  BobertB&i^' 
ton*  decided  that  a  person  outlawed  is  not  rtedi)Mt  to 
sue  in  any  court,  unless  it  be  to  reverse  his  cwh  'out- 
lawry ;  for  it  was  said,  that  where  it  is  ad  hicrtAviimy 
there  ought  to  be  ability  in  the  person :  and  it  is  dt  one 
to  gain  by  wy  of  discharge y  as  by  way  of  perquisition.* 

In  this  case  it  is  clear  that  the  appiicalfon  now  mstde 
for  the  Defendant  is  to  gain  by  way  of  discharge  from 
this  annuity,  which,  according  to  these  leatned  lodges, 
is  the  same  as  to  gain  by  way  otperqtdsition'i  that  iar,  as 
by  suit  in  an  action. 

The  case  in  Mitford  must  have  been  that  of  a  relator 
only,  and  not  plaintiff  and  relator,  for  a  mere  relator 
cannot  have  outlawry  pleaded  against  him.  So  at  the 
common  law,  though  an  outlaw  may  prosecute  an  In- 
fcrmation  for  the  king^  yet  he  cannot  do  so  if  the  efieet 
be  to  procure  a  benefit  not  only  for  the  king,  but  for 
himself .  also.  This  distinction  was  expressly  taken  in 
Atkins  V.  Bayles.{b)  An  information  qui  tarn  was 
exhibited  against  a  justice  of  peace,  for  refusing  to 
grant  his  warrant  .to  fiiiqireit  a  conventicle,  and  out* 
lawry  in  disability  of  plaintiff  was  pleaded.  The  Court 
held  that  though  the  king  was  interested,  yet  the  in- 
former only  is  plaintiff,  and  entitled  to  tlie  benefit;  and 
that  though  he  was  disabled,  yet  he  might  sue  for  the 
king,  though  not  for  himself.  Judgment  was  given  t^at 
plea  was  good. 

But  it  has  been  pressed  upon  us  that  this  peiscm 

u  ^/  A  .    . ./    never  can  reverse  the  outlawry ;  for  that  though  he  was 

beyond  sea,  yet  he  had  gone  there  by  fraud  and  covin, 

(a)  Cro.Ja€.^%s.  (^)  iMoJ.tOj, 

and 


i:. 


iwigaE  :Jk(iH'iH)  ^iMtf^  GEG.'j^4  ^ 

And.  ^i  (b^re  had  be^u  an  i^ue  on  Jl;ba(  fact ,  J^ifi^k     .^9,?- 
Jhi-ifeMtih'  waf.  cited  as  wpportjflg.  thia  qpjn^pp/   Put   S^^ 
luppp  lookipg  into  the  books^  jthere  is  no,,cas^/thia(t        ^.p. 
•fiopporis  tkis  distinction,  aud  the  omly  issue  isxffav^loefi:  ^MSiSft 
.r^  Gi^d^s  waq  merely  whether  h^  was  beyond  sea-.or  npt 
r&t  the  time  of  the  outlawry. 

.'  We  .conceive  the  truth  to  be,  that  in  a  mere  personal 
actioDy  if  the  outlaw  brings  his  writ  of  error»  and 
migps  hia  being  beyond  sea  at  the  time  of  the  outlawry, 
the..Cpu;rt  would  make  no  difficulty  in  reversing  it.  The 
^a^^  qi^stjion.  wiJU.  be,  on  what  terms  ?  And  that  -will 
4}f?pend  upon  4.4*  5  ^.  S.  c.  18.  5. 3.  This  seems  aettl^ 
in  SerfcM  V.  Hantpsm.  (a)  , 

.  PfLt  it.  is  said,  the  person  by  coming  in  may  be  put 
to  great  personal  inconvenience,  even  to  imprisoumept* 
^Witb  ^^.  we-cau  have  nothing  to  do*  We  thinks  as 
,n^atters  are  ^aw  situated,  the  applicant  has  no  locus 
.j^miirix  ju/Hdq  except  for  odr  purpose,  and  as  this 
.applicant,  has  not  that  purpose  in  view,  therefore  this 
^V9^^  iwsx  be.  discharged. 
...   ,  Rule  discharged  accordmgly. 

(a)  %  Stra.  1778.    See  Bryan  v.  Wkgsiaffef  s^.tifC.  3X4* 


Bourne  v.  Benett  and  Others*  iVw.  44* 

rrHB  Plaintifl^  who  owed  the  Defendant  Benett  700/.  A  judgment 
X  .       1     •      1       .    1  ^         •     *.  I.'      debt  due  from 

upon  a  cognaoit^  obtamed  a  judgment  agamst  nim  jj^  ^^  others, 

and  others,  with  SOOl*  damages,  in  an  action  of  trespass  m  action  of 
Jn  which  BenM  was  the  substantial  defendant,  ^^  JfWAJS.* w 

chiefly  con- 
cerned, and  bound  to  indemnify  his  co-defendants,  was  set  off  against  a  judgment* 
debt  due  to  B^  from  Plabtiff* 

P  f  S  bound 


0^  CAsmi^  uieHxmMJkS  vmu 

tWfl      bound  to  ipd^oiQlfy  th«  (vth^rs  to  tb«  extent  of  500& 
iSS!    Whereupon, 

BsNSTT.         Bosanquet  Seijt  obuined  a  rule  im»  oa  the  {wrl  of 

ment  'eoii&98e4  % Itbb  Ph(9rtifii>9^aiMiit^/ai[0/il 
ooets  recovered  by  bim  in  the  action  of  trespasst  which, 
>"  as  be  migedy  e«db  of  the  I>efoiKUptfftW%»t Ji*W^  fiPHMT 

'♦'  •  •'•'..[»    no    )n'jrnj>[)oI 

iiSMri  Sai^,  who  dkewnd  cwse^  ,objf^Pt^rf<»ti^rfl^9B^ 
of  TocqiKxiility  in  tbe  opposite  €lajiaE|»,  an^  y  cffltfiB^ 
that  the  Court  would  not  aUo^nr  qao^  qj  ffMTOi  A'ilHtHfenft 
toiset  off  ft  judgpoeitt  debt  diie  M:Ope  9l^,tli^V%t\fiq^lf^ 
a  judgment  debt  which  waa  dtw  Jft«ibs«fU,fffio%!BS 
al  dUb  eventf^  not  witbpuln  msm»&i^l^WSS»^^^ 
the  attorn^  aa  was.  the  pmct^ io,^^((>ui^  ^^f  JC^9 
]Bairab|  while  the  ectttrary  pfft<«i<f^f}f  ^ 
agp  been  denoimoed  by  I^^fd  JSM<y»i4i§<«MD^JW«if(^W^ 
coDtracfictioa  to  the  practice  of  ^y^js^l^  ^^(^  «f  dP^i 
ai|itoibi^priQoipli»ofju«iee.    JEfeff  y- Q<fy^^k)iq  briB 

"       '         '  -^r  l>in-  l>»Jnioq 

y  Sdpar  Curiam.  The  rule  nm$D  be  .jRp4fl  Bhwfe^ 
It  itf  to  be  wished  that  some  T^pil^tim  ,9l*^4^ifoT„^ 
indemnity  of  the  attorney,  bWthat  ifJBo<rjl»  SK6j#( 
present,  and  the  Court  must  abide  by  its  own  established 
pmAx^  As  to  the  allied  ah^caoCf^^f^pq^ity 
betmen  tfa»  two  4alms,  the  imifiti^  9^  ^iftvi^^^aMl 
i&tappHes  equally  as  between  4^  «nj^/B.>4,4lf  «»#) jt 
ftn^aia  by  th«.iifl^vit$  $l¥it-agw^4;Vi«^,«|w«»  jnV 
flCftntiidlyrespfiiu^bkmth^^M^fil^  ui^p  nl 


ft 


ScriLiiy  DemjanclMt ;   RATMONDf  Teiiaot;    •     Nav.%4^ 
R'  Law^  first  Vouchee  ^  J»  Law,  second*. 

» 
npHB  ^mnt  of  attorney  for  the  irat  veuehee  wae  Recoirery 

taken  on  the  11th  January  1827,  and  his  admov*'  I^S^^  ^ 

ledgment   on    the    16th  at  Calcutta  {a);   the  second  retonu. 

youdiec,  who  was  only  tenant  for  life  of  the  estate  c6m- 

prtsed  Jh  tlfie  recovery,  died  on  the  5th  of  February 

ibllowiii^,  and  there  were  not  four  returns  incIusiTe  be^ 

fw^efi  th^  return  of  the  first  writ  of  summons,  and  the 

d^tli  of  the  second  vouchee. 

Formerly  five  returns  were  required,  but  by  24r  G.  2. 

r.4d/5.'8,  d.  it  is  enacted,  that  writs  of  summons  lb 

warhiht  upon '  the  a{^arance  of  the  tenant  to  every 

iirrit'of  ^tiy  should  and  might  be  made  and  abridgiBd 

to'ibtyr  tietms  inclusive ;  and  that,  in  such  and Hkeoascs 

and  pro6^9s^  as  special  days  had  been  us^  to  be  ap 

pointed  and  assigned  for  the  return  of  writs  and  process, 

it  shtHild  be  lawful  for  the  justices,  in  all  the  pfocWby 

ttjem  k^arded,  to  assngn  and  appoint  special  days  df 

k^tufvis  fltt  by  them  should  be  thought  convenient'    '  n 

•  ■-•■'• 

BoiOnquA  Seijt  moved,  that  the  writ  of  entry  uoigiV; 
W  aibended  by  being  made  returnable  on  the  morrow  eF 
l6tfa  March  m  Miekaelmas  term  1826 ;  lliat  the  ^Ht 
wHt  of  summons  to  warrant  might  be  made  letum^fale 
in  eight  day^  of  Si.  Hilary  in  Hilary  term  ie27»  tJbe 
aeoottd^  on  the  morrow  of  the  Purification  in  that  term ; 
that  the  tenant's  appearance  might  be  recorded ;  and  that 

(a)  The  commiinoiiert  onut-    thereon,  and  the  word  lixteetttJb 
ted  to  iadone  the  nsua!  return    was  written  on  an  erature* 

F  f  4  the 


.i^^P*       the  recovery  might  pass  as  of  that  term,  notwithstanding 
S^^l^   the  commissioners  named  in  the  dedimus,  for  taking  the 
warrant  of  attorney  of  the  first  vouchee^  had  omitted  to 
indorse  the  usual  return  on.the  writ»  .  ,        . 

The  CoxniT  thought  that,  under  the  statute  the 
returns  might  be  abridged  as  was  now  prayed,  and  the 
nc>cM{.7.ir  lA   attieofdfflent  was  allowed.  :    •  *  *  |^ 

let:.  *;:.-    a  '^"*'^ 


'i 


r.il 


The 
futed 
amend  a  re* 


iviw.^:o        Dawling,  Demandant ;  Selbt,  Vouchee. 

Court  re-  fV^SLOW  Serjt.  moved  to  amend  a  i:ecpvery,  by  subr 
^  stituting  Bucks  i<fv  Berks^  which  bf^  |^n  ^gross^ 

coveryby        by  ipisjtal^  the  deed  to  lead  the  j^^  doscrAbw^.^^ 
altering  Berks   property  as  situated  in  Bucks.     He  relied  on  jSo^Ajmyk 

into  OUCki*  tr      K        ¥  .       .      w 

Demandant^  Lee^  TenafU  (a),  where  the  Court  had 
jimeofled  a  recovery,  by  substitvitiiig  for^  oquqIji  of 
SotUhamptonp  Tcnm  and  county  of  Souihavgpkm.  , ,  j  ^ .  ^ 
Sedper  Curiam.  In  an  anonymous  ca^e  ja  Toit^a^jfi}^ 
t^e  Cpifift  refused  to  alter  the  county  of  Derby  into  the 
county  of  Leicester,  different  sheri&  being  concerned ; 
which  is  the  good  sense  in  such  a  matter.  In  Bashleigh^ 
Demandant^  Lee,  Tenant^  the  Court  considered  the 
omission  as  a  clerical  misprision,  and  not  as  a  sub- 
stitution of  one  county  for  another. 

OnsU/w 

Took  nothing. 

(fl)  4  Taunt.  855-  W  3  Tatmi.  418. 


'^i:''"t'.i'  !•  I .'  t«  -1*  ^i"   fj 

!••;•  ,^i'  ^  .1  4.,:  ^-     .   . 


,.«0«'jJir8 


The  King  v.  Sberiff  of  London,  In  Wilson  v.       Nov.%j. 
G;Oj,i)STEiN  and  Another* 

HTHE  plaintiff  had  obtained  an  attachment  agaimrt  the  An  tppficttha 
^ '     ;  sheriff  for  not  bringing  in  the  body,  which  atuS*"  t  fer 

not  bringiB|f 

Adoam  Seijt  now  moved  to  set  aside  upon  an  afiBdavi^  '^  ^  ^^9 

that  the  appiicatiOA  was  at  tihe  instance  of  the  bail,  and  gnmn^ed  on 

without  collusion  with,  or  indemnity  from  the.Defimd-*  sn  affidavit 

tut  Goldstein.  *!!^J*" 


at  the  expenev 


Wilde  Seijt  opposed  the  rule,  on  the  ground  that  the 
-Affidavit  -  ought  to  have  stated  the  application  to  huve 
leen  at  the  eSLpense  of  the  bail,  which  Andrews  insisted 
"Wlos  ititplitiA  iar  die  alkgation  that  they  were,  not  in* 
^iemnifled. 

-    The  C&utt  bade  the  rule  absolute,  but  expressed  a 
wish  that,'1n  fbture,  affidavits  should  state  the  application 
4t>Me  made  at  die  expense  qfthe  bail. 
^  '  Rule  absolute. 


419  CASES  IK  MI0IIAEEMA6  TBRIT 


KI 


f. 


Nov.%s.     r  RowLEs  V.  Lusxy. 

Writ  of  entiy  TV'RIT  of  entiry  stir  abatement  in  the  c^i  and  jpp:  of 
tut  •bfttoBflBft  ^  messuagw,  six  inill%  six  ootbouseiis  «?c  7anl% 

«BagMb  Mv  ^^^  barnsy  two  stablet,  two  gardens,  two  orebiird%  oijie 
nuttit  te.  hundred  acres  of  arable  land,  one  hundred  of  jmstai?» . 
jL^^derM  ^^'^  hundred  of  meadow^  one  hondred  ql  vpodt  0Q|^ 
tlMinidnM-  himdiwd  of  underwood,  one  hundred  poreiied  with 
"O'S^  "^  water,  and  one  hundred  other  acres  in  the  mmb  lof 
cdof  tbttlvid,  Skmehouse  in  Gloucestershire, 

to  r.t  who  Demandant  stated  his  title  as  cousin  and  }ieir  ,to 
^ttfHf  ^*«*^  Srw^roriJ;  ijpon  whose  death  j8ai»!rt  TimMl 
R.D.C.9  who  bed  doBUsed  lo  Richard Denison  Qanberia»4^miS»fifff^ 
'^•^^^'^  imA  his  wifi^  by  whom  the  te 

The  ploL         Pleas:  first,  that  Demandant  was  not  heir  to  it.  Sat^, 
omcluded       ^r^^*  ^d  issue  thereon.  i 

cadon,iiiida  Secondly,  that  Timbrell  did  not  vh^i^ffoA  is^te 
pnyerofthe    thereoo. 

teTTnfhad,  Thirdly,  as  to  the  soiVf  messoagsa,  ii;4U%!bsns, 
in  tbe  count,    stablef,  outhouses,  garden^  orchard^  and  tUr^  ^mffy 

'^^.^  f99mlM  ibe^  said  knd,  that  Demandwt  QWlbtAottat 
•et  oat  in  the   .  .  .       /.  i  -  i     ■     i      i 

plea  described  ^^®  ^^^^^  ^^  ^®  messuages  or  tenementf  with  the  land' 

the  premites    and  appartenances  in  the  count  romtioned,^  or  any  "pasX 

^1;^^    thereof,  because  E(AeH  Sandfbrd  deiised  tb^  c«l^  ta 

doth  milU&c.,  Timbrell^  who  devised  it  to  Susannafh  wifeiof  iLZ).  CMr 

andthettate- 

meat  of  the/jie  ended  wtdi  a  prout  patet  per  recorium. 

Held,  thatthe  iilea  wow  not  Ambles 

That  the  pnyer  of  judgment  for  the  metfuages  mnd  land  in  the  coimt  di^  not 
Titiate  the  plea,  notwithstanding  the  commeQceroent  of  the  plea  applied  ooijr  to  the, 
meMuages  and /#^  ef  the  hind : 

That  it  was  not  aeoptsaty  for  the//M  to  ^onclade  ^th  ti,f^M/ijpafar  ij^lkjsllmt**^ 
tion  being  intiodaied  before  the  conclusion :  and  ,  .  % 

That  the  premises  in  the  fine  were  snfflciently  identified  with  thoM  in  die  Intro- 
ductory part  of  the  plsm  •      { 

berlandi 


f  £  'r  ;'A 


fcrtoMf/  anddlat  thejfv  k  light  of  Ae  8iidfiMMiMai»     ^1M8J[ 
became  tberdby  eased  in  fce^  end  sftervards  levied  a 
&ewithprocbiimtion8  to  the  tenant  jSbnid£«fl^  The  ^, 

plea  concfaided  widi  aeoflUBon  verifinftj^gn  and  a  ptajrer  I^xxt* 
of  judgmeiUy  if  thtfilOTtimrknt  ought  fio  have  his  leiiin 
of  the  mesaneges  or  tenemeBts,  with  the  lend.fvpd  »• 
ptetHkbaiices  in  the  cobnt' mentioned.  The  prcmisea  da/ 
scuttled  Itt'  the  Hoe  set  ont,  were»  ^fimt  xQttMxxBfgts^JmKr 
ba^  fbiit  stlabte^'^ar  craiilages,  jbur  gardens,  foor  ;-     ^^ 

oritiibiiffdH  i^^  idfbUi  inilly  tkiHy  acres  of  land,  thirty  of     ,,  ,i.  |  Vj 
niifeaaovf ,  ihirf^  cIt'pMxtrej  widi  the  i^>partena|ieei^  in,    ^  '   '^    <"  ^ 
thie  tterlA  tlt^tmehouse  m  GlocM^Aire.  '' 

' DenqMtf and jdiiid^.  Tt;  .*...>.< 

^'Tii^^Ieaii»^iiBl^  ifciasmiieh  as  it  aflegea  tmo  S^    >      "        ' 
ttect  de^jfileek  r^n^  several  answers,  either  of  which     '    ';  '  ^' 
would  be  a'cbmptete  bar  to  the  action,  withoat  die* 

Ist  The  devise  from  RSandfardi  from  which  K^ 
a{)i|^wte/lhat  ^  <Wiuidant  chim^  as  heir  con  have 
no  title. 

•^99.  The  tte'fe'ried  by  disseissors. 

^itSafi^ikl  'devised  to  TimbreUf  the  demandant  would 
lMV#«o<«ye^  and  ifiBL  a^d  5;  Omberimd  levied  aiSne, 
\hlt»k^^^^^  i¥liei9M!f  ithey  were  sdsed  as  devtoeest  or 
al>*^<4Nfi4is#k9^'fe  itomaum  to  the  eflbet  of  {he  fihib 
rifh^J^.  ZkuHe  Fita,  A.  SS,  2i.  Se.  It  may  be  ad^ 
]|!Mel5'^^didt*'tf  the*  fine  could  not  have  b^en  stated 
without  mentioning  the  di^ise^  and  the  tenant  meant  to 
rdy  upon  the  fine,  both  might  have  been  stated  wirimit 
di^i(kt^{^i^hai,  !9Y4>)  by  pursuing  the  proper  ferm; 
but  in  t)^at  case  the  plea  should  have  conckried:  hf. 
T^l^fbsgiipmiitelSt^t.  BastaljtJ'!.  Vin.Mr.DoMe 
^k(f!i^'rAh^1^''^^f^^^»  Pieadt^^^l^t  But  as  the 
plea  stands,  if  the  demandant  traverses  the  devise^  Jm 

\^y.•\^  -^  leaves 


16  .II  • 


I 


aASm^hrrUMMkWM^S^rESaiL 


'hilcttmot-lrflTeite'bddi^  *  -^  -    .-.'<>-•:•  i  '     >>-.  .  r.^: 

^0i]l]^0f'lhe  premises  iDeotioncd  in  tin  coukk,  .it  ievoAb 
that  the  demandant  ought  not  to  have  judgment  of  aSf 
or*  any  par^  ami  concludes  by.  pra.yiDg>Jiidgmeiit>oP.  alL 
But  snpposmg  the  tenant  to  have  diewa  a>defcnce:as  Ip 
tbe  portion  mentioned  in  his  pica,  tbatdoDiaffiirdiiio 
ground  for  judgment  as  to  the  wholai<  Foi^tibei^  dhe 
fine,  as  pleaded,  does  not  cover  the  premises  vefisrrediiD 
in  the  introductory  part  of  it;  dwae  » pinmise^'  as 
enumerated  in  the  count,  compnsiBg,  lamnng'^^otfiet 
things,  six  messuages,  and  six  mills,  whereas  the  fine 
specifies  only  four  messuages,  and  four  mills.  But 
every  plea  ought  to  oontoio  a  complete  answA  to/ihll  it 
assumes  to  answer  in  the  introductory  pai*.«  :  Z%09ivr«(i. 

Lastly,  the  plea  does  not  oondode  wlth'a'vsrificktuln 
by  the  record  as  to  the  fine,  bnt  with^a -general  verifi- 
cation. The  fine  being  the  principal  fiwC,  the  vedord 
ought  to  have  been  put  in  issue.    Com.  Dig^f  Pkaddtf 

'  Pifoke  Seijt.  contri.  The  devise  is  only  mattdr  of 
inducement,  the  fine  is  the  real  matter  of  defence,  and 
tbd 'Whole  being  alleged  in  one  connected  pit^posttion 
Ame  tt  no  duplicity.  Cmr.Di^.,  Pleader,  E.9.  JPfaaad. 
140;  Cat/e  v.  NeoiL{b)  Duplicity  only  existrirhem 
two  distinct  matters,  not  being  one  entire  defence^  aiie 
contained  in  the  same  plea.  But  here  the  tenant's  whole 
title  constitutes  his  entire  defence,  and  he  hosa  right  to 
set  it  out 

(tf)sjB.  arc.  477*  {hy^^t$s*    ' 

As 


«i^btha¥6  bcto  aifttkUei  ngdiiiot^.pl^  m.^b^faefinMOb 
but  upon  a  plea  in  bar,  the  Cotvt.may.promnmQe.  ik^ 
:3!iightjirifaism,\iJiought^^  Blawdk^S. 

Jiam.{c\    .^ 

Then^.tbe  fine  does  tpply  tc^  aU  the  premisi^  ia.tbe 
«0Mnit:'.<ipdn«aiinparu]g  the  one  with  the  other*  it  is 
«xnaDifete  that' the' premises  in  both  are  the  same^  though 
diffeieiitly' enumerated;  but  the  number  alleged  ianevcor 
the  pneeiae  numbec^  and  is  mere  matter  of  form* 
'  With  tespedL  to>  the  verificatbn  by  the.recoid^  the 
learned  Scojeant  was  reUered  by  the  Court 

Cur.  acbh  vuU. 

Park  J«  This  <cqso>  comes  before  the  Court  upon  a 
demurrer  to  a  plea  to.  a  writ  of  entry. 

The  plea  on  which  this  question  arises  is  this:  (hece 
'llie  learned  Jadge  liead  the  Sd*  plea  as  above.) 

This,  it  is  said*  is  duplici^  in  pleading  for.  that 
eithef  of  the  matters  mentioned,  viss.  the .  devifle  by 
TinAtsll^  or;  the  fine  kvied,  fiimishes  a  complete  de- 
fence, and  ought  not  to  have  been  included  in  the.sante 
plea. 

'  BMLwe/Sfo  of  opinion  tliere  is  no  ground  for  this 
'ob}eQtioD« 

Fiat  of  all,  no  matter  will  operate  to  make  a  pleading 
dod^e,  thai  is  only  pleaded  as  a  necessary  inducei^y^Ht 
tQ7  another  allegation.  I  admit  the  rule  laid  down  hfy 
Lord  C.  B.  Cmyn5,  that  if  a  plea  contains  dnplicityy  ai^ 
alleges  seveml  distinct  matters  (which  require,  sevei^l 
and  distinct,  answers)  to  the  same  thing,  that  would  Jbe 
bad.     Com.y  tit.  Pleader,  E.  2. 

u  But 


Burned  i^AitSi^,  >)i6<»aVe^HM)Mfe't^^^  to 

Cumberland,  and  a'fifie  levtifdby  Him  aMli/i^^'^ 
tidAiiMA'  hot  one  entire  pMpoiift^;  biie^eBW^mt 

crf-defeface.      •  '   ■•  :  •  ^*^^'^-  ^-  "°'i"  ^""^^ 

•  ^hus  (Wif.  ifii*.,  rhMePteaifng,  plJr^tb^«9> 

Im  arrested^e  plaifldtil^on  a  i^nsipicforr  df  fHUU^.^^^ 
iM  fttttb  ttrj^  drodtti^t&ixce&f  of  stispicibiii  tficaigll  c. 
eirettmstaiice'  tttay*  beatoti^  jtxffincfdll  to  jvlsS^^Ssi  fti 
Mr^  ibf  ril t^rilieni  taken  togedisr "dd'biM!  ^yHt tS'i^ 
connected  cause  of  suspicion.  .^aiiiupdi 

The  iWe  rulfe  fa  plcadfeg, '  ^ tafi^^^o^^l^d<mg^,%at 
Aopndtyis,  whei'e  two  di:$Hnct  ixiatt^fsi  ii^^^bi^^ 
tmeefmtT  dejinit,  aite  Mtdnpted'tbli^'^tft  fii^tel'''^'^ 
diis  can  ilcTer^  appTjr  to,  nor  dd&*lt  iii^^gfediffi^ 
party  from  introdndng  geverut  ktdtm  Wo^0il  ^th^ 
a^  ttin^tlwMpafts  of  the  sam  Skf^lfJ '  ^'''''^''^  ^'^^ 

'  Pdir  tliotrgh  it  be  true  that  iAme  ifidst^Jbd  'teklrf'iSfH 

ringle  point,  yet  it  is  n6t  nectes^i^,  iitr  e^tkA^^, 

dial  sQch  single  point  most  consSsf  onf^^of  (>^^^ti(^ 

Jktt. '  This  is  well  fliladtitded  by  the  cki^M 'JRdS^i^'^) 

]^.{i)'     '  .      ■       •  ^..(  Jfrt>fn-hut 

Td  an  action  of  trespass  Defendant  U&cf  jiK&SM 
ifffidngst  oth^  things^  a  d^  df  cbnimonV' '^nkl^V'&f 
ih  Implication  traversed,  that  l!he  cattlb  were'W^'fii-'^ 
ftndtttfs  own  Cattle,  that  they  ^were'Iemnt  and  tbitchMfi 
and  that  they  were  cOMfhoHabk  cattid  Tb  tftfs  Arei^' Wt^ 
a  special  demnrrefj  *  that  the  r^plic^tion^fi  miil^llt^dfct^^ 
and  <]iat  several  matters  (lipecHjribg  thtthyiurk^  ^^ 
issue,  whereas  only  one  single  itKitter  dtighi'td  l^i^/**'^^ 

"'  Lord 


-.mi  Iff  t^^vi  J^S^m  iV  f^¥^Wi  «• 

**  The  •iiHgtonttftl.  wilott  of  idttdiim  eesl  fiaunded.^ 

IP.ffiy)^  whyitw^Jl  pgdwipod  wd  qxplgjtted.ithppgb      Kmm 
bj  being;  ii^isip4«|:stpQd  iiii44XU4app(iflAlhfy.«refffii  oftffi 
i^e  «|9^.  qfja  wstn»p«Q^  of  cbifiNie.  >  ^ 

isaiie  upoft  a  sii^lfi  pomti  but  it  k  not  fieooaniy  |h8t  ftW^ 
Wi(l^9ipaii49hoi4dia)M»t.€nl^  (^  a  vqgfeftpt  >Hti6 
tho  point  ifi  the  c^tUe  being  entitled  to  comraoi^^  tlw  It 
t^^sif^lM^MoCtke^defeiuce^  Baffin  fiM^tb^^omtl 
^  j^lijbi  j|ii|.  Qfvxk  pmi^  wd  abo  ieno^  wd  mgiitmt^ 
f  jtiicl^  Ai^  two  4iffi»reiit  esaeotial  ciicmqgtincta  of  thm 
^)fij^  entitled  Ui  CQ«Mnp%  and.  balk  oC  ihenabiolQle^ 
m^isiteJ'^ 

We  ai:^  Ibqi^ffim^  of  opioid 
^tj, i^  tlm  caaa;  tba  Pcfimdaat  baa  diMotio art<Hit 
|^.wl^9  Utlf^  ,wl^»  tboiigb  it  HMjr  coniist  of  mmmlk 
^puij^l^  9!f^<»  ^  oqa  coomon  md^.  ^ia<.  a.  Q9«ipbll» 
W^  if  tn>%  ta  tbe  cMa  of  the  PIaiati& 

The  aeeond  objecdon  ui  tlua  ea«a  i%  that  tfaeintei*^ 
4a9dpi^tatliQplea.a9l^cto  a  par^  aivl  yelcwicMmas 
to  the  whole.  To  which  the  Court  anawera.  tbat  tW» 
{MEay^  tQd^pica.  ia  bar  may  bftsein^  la^BfBettry. 
PiqfiUmil^  toai  JgfMvmMigl  saadl  *'  in  laaiijr  catei^k 
jidgpmwit  has  heeo  enleced  vqp  acoorduig  to  the  c^it 
yHWWg  in  &TOur  of  the  phiintiff  on  tha  whob  xeaffd^ 
nptwUhstapding  an  issue  on  'a  bad  plea  in  bar  fowad^ 
^[^nat  hijqd.  The  Court  m  2  Sta.  105&  and  JBq?« 
iipffk  &arAi^S4&  Md  caquresdj  that  thajr  wra  aio« 
^famd  Iqr  tfiV^  J>tv9B^  of  aa  improper  judgDan^  aad« 
t^^r^M;e^pgcP90mcedtben]]iQt  dwtthephwtiff  in  epox; 
^j^uldb^bane^i  cootiaqi  to  die  teana  of  dafiNidaotf a 
prayer,  that  thf  judgment  might  be  affirmed." 

(a)  4£a^tS^' 

The 


.-i-^i^r. 


Bs.i  tr:  ..T.  oi 


in  dbatemant;  in  the  fiirmer  the  party  i 
ji^lfMliBtlPii  a  wrong  prayer,  but  not  in  tile  lattor.'* 

Another  objection  is,  that  the  fine  as  pleaded  does  net 
eeiver  afl  the  premises  alluded  to  in  the  declaration  or 

part  speaks  of  six  messuages,  whereas  the  fine  speaks 
ooljrof/&nr. 

Bot^tdeaslatesilliatlh*  amJ^fiiiliMiiiyU^)kf 
■MJtampei  in  the  introductory  part  of  the  sdd  plea  flBB»» 
tkmed  and  the  iand.wheseaa  ttas  ttid^ WyilMrBaw 
aland,  by  the  description  cffom  mamagn^  te» 
fine  we  say  that  will  be  n  mstmmcj  of  fiict  to  be  ] 
by  dbe  evidence  whether  this  aHwsdasi  be  i 
iulyilfciii  i^  tbaC 


«*.: 


rm  J 


This 


r«  after  setting  out  the  fine  the  plea  says,  ^ 

'.'■^A  w  ;2^u  ^go/t  and  prrrflahisiifT^ 


fSonstofthetBeMk 


2ti 


^iheitMrplaB.> 
tDOH^iMNvMerydns 


iur:  •• 


^jto^siilai 


'itisjaadetip 
to 


J  r'.    #:n(j  «UmI| 


.*  'I  r  ...  V  Thaadiiaat.tke  ^anolusion  to.dM 

'-the  whole  matter;  and  though  one  of  the 

'  \']  ,  J  :^ni^  Jte  Ibe^  .wfaiok  Is  vMfied  %tcfaa . 
'  /    pappsr  |Jaec>  yat  it  wotdA  .not 

ikA%  waMwrfthephaayanyapMeiky  iha  asiiflaii  i 

,♦.  ;y  x  . . .  '  Ji-^;-'  <;Is«Ui3iNaf 


Y'i'^? 


:h.^ 


r<ifif  XSS  EXCHEOCJER  CHAMBfiB.) 

'"' '  ]M)«u«AL  *.  RoBBlRTSON  and  Another.    •  "^     w**  a?* 
br — ,■  (Itt£rror.)  .  .  A 


mTH" ^"'—  bniiii^  by  tlM  mrfmilMto  in  Ai 

fleJMWb'  ■  •  ■     ■•   "  "•«' 

.  ■'PiO  iiJiwliiii  <fHd  the  aiiigte  bond.  .       'JUTtatSll 

9f  ii»f MpiitiffK  s»hiA  «as  afterward*  ael  toak  sit  ii,  &•  dndt 
plljUlrtiliiiil  Ik*  a  4eecl  of  sabiainuiB  «r  zrfiBAca  rfddHr  rf 
in  dw  &e«fil  fiMcm  had  been«MdaatC««igai»bln— ^g^ 
t/^MvmMnitta  and  tbo  DoftnAmte  m  tmm  Ott 

k.4D  ihaaivard  of  two  penons  saaoa^-ioA  ^  pncMdid 
i.to-an-ampireiandas'AeooaK^liM  i>> 
Matod,  Ibey  boimd  thoiuelves,  tbar  heirs,  execotON^  mnu^bsvisK 
to  fidfil  the  awaid  under  af«Balt7  bMBnade 

:  aftarthedeaA 

«;3li6  4Midilio»of  dMbonddid  notredtoall  dbefMO*  putin:  Hd4, 
'm  ike  rabtntasfoi^  hot  teServei  to  thatatonty 
dadaralioMi  and  .agnaiiMDte  therein  ^JtS^ 
pwtioalaily  apedfied  and  set  forth.  Sabk. 

Tk^i^it^yrm  <m*o  provide  that  if  Jlaonoi^.  his 

lj^^«naBtitt%  adBuatstrators,  and  raooesMnb  ahoold 

vSuIV.  Gg  truly 


^  w?^?y  m9^^^m^  •j;p«M 


v,^ 


truly  fulfil  all  Morrison's  coyenafil^  f»^  i^grQeiQ;e|Qi](|^j^ 

^^^  tlie  submission  in  part  recited^  j)ar^cu^arly  if  i^e  or  |^ 

ji^tJ^Ovw    should  pay  all  ftums^  directed  to  4)e  ^paid  eit^ai;  PX,f^^ 

RoBOltm^  tnimm  decree,  or  by  any  fiqal  decree,  ^epJt  ii^.  ^o  ^^ 

void,  otherwise  to  remain  in  force.  •   .  l  .  v 

M*Dougal^l>\eadei  tirstj  non  esi /acttm.  ,  ^  i^ 
'  Tlie  3econd  plea  stated  the  deed  of  submission  atr 
large,  and  particularly  a  clause  which  raised  the  a,r^u- 
meht.  "  Declaring  always,  as  it  was  thereby  expressly 
provided  and  declared,  that  the  said  submission  ,snofiia 
not  vacate  or  expire  through  the  decease  or  insoiveijicy 
oir  either  of  the  parties,  but  should  notwithstanding  such 
ah  event  be  proceeded  in,  and  the  matters  at  issue  de- 
termineid  in  the  same  manner  as  if  such  an  event  h^4^ 
■bt  occurred/'  It  then  proceeded  to  stafe  ^s  Xo  all 
excepting  the  final  award,  that  Motrison^  hi^  heirs«'^x>- 
^utors,  administrators,  and  successors,, did  every  tAuo^ 

•  .y,  I  ,  '      •*.   '       rf      *'•*    '-''■'■fin  jyff^ 

wnich  by  the  said  deed  of  submission  th^y  were  lH>und 
^o  clo,  and  as  to  the  residue  not  excepted,  that  no  fiiml 
decree  was  made.  ^,       .y 

''TTie  third  plea,  as  to  all  except  wbat  r^rae^  the 
iponey  directed  to  be  paid,  or  penalty  directec^  tp  bo 
j>aid,  alleged  performance  by  Morrisim  in  his  lUi^^pfi^ 
and  his  heirs,  executors,  and  successors,  ^ter  hi^  <^|^<^h, 
an<^  ^s  to  the  part  excepted,  that  no  sum  and  no  pei^ll^ 
was  directed  to  be  paid. 

^liie  fourth  plea  began  by  excepting  what  was  e«- 
cVpted  in  the  introduction  to  the  second  plea,  whicji 
lelated  to  a  final  award,  and  then  pleaded  that  Morrium^ 
his  heirs,  &c.  did  perform  every  coveiuint  in  1^  mid 
deed  or  instrument  of  submission  as  ta  ail  interim 
orders ;  and  then  as  to  what  was  excepted^  namely^  ^ 
to  a  fitml  decree;  that  after  the  making  tke  said  deedi 
or  instrument  of  submission,  and  before  (ha  arBitliito^ 
gave  ibrth,  pronounced,  or  made  any  final  award^.  9^^f 
arbitrament,  sentence, .  decree  arbitral^  Wl  efid  m^ 

deter- 


viJ«  ^<^'  w.i%  (iMiv?  m 

fbrai,"^i^'Douiui6a,'  bir'  riohule  any  umpirage  iitider  qr  tir  ^IffMSlt 
^ui' W  tiii^siia^&eea  "oir  liistrument  of  liubmiAin;  tb  ^^SESh 
^ti''&]I^i£e^^'bc^<?r,  in  tW^  ^ 

IfomsoR  died.  *     [\ 

The  fifth  plea  a^^ed  that  JBneas  Mnrism  Vffed 
Deforce  any 'decree  arbitral' either  interim  or  fioal^ 
'  .'l%e  cbursie  which  the  argument  took,,  nuk^  it  lOH 
raafiertAl  lo  pursue  the  other  pleas. 
'^  To  the  jsecond  and  third  pleas,  the  Plaintiffs  below  in 
^eit*  rep&catio^' stated  all  the  proceedings  under  the  sub- 
miptcm' aown  tb'a  final  award,  by  which  Morrison^s  iak'^ 
eic^ors^ei'e  clirected  to  pay  a  sum  of  l56oh^  and  'tof 
oemrer  lip  a  certain  letter  of  credit,  or  pay  500/«,  bvef* 
ring  thai;  alt^'tliese  pi:Qceediiig$  wefe  valid  ac^oi^ing  M 
iKeTsLWol'^Q^and*  And  then  alleged  the  breaches  hi 
«^¥'pa^mg'tKe"](^00/.,  and  in  neithei'  delivering  up  thief 
Ktt^l^' o?*<^edit'**nbr  paying  the  500/.,  which  Was»  iik0 

ktkki^^ii'' ''"■i""  ■■■  ■    ^:  ■; 

The  Defendants  rejoined,  protesting  that  the  stxh^ 
fflssi^n^  w&'revolced 'by  the  death  of  Morrison  ^  And 
iimrfed^'as  to  'the  Aon-performanoe  of  the  fina}  B^eLtAf 
<fiiS'  mdrtism  iJied  insolvent*  '  .     "  • 

^^^ifRe  f^Iaihtiils  Chereon  demurred.  The  material  grdohcll 
c^  i^(g^^&eiiiurrer  was  ihat  clause  in  the  deed  caAed  tfid 
submission,  by  which  it  was  expressly  provided  that  il)6 
stli^mlsslo^  should  not  vacate  or  expire  by  the  insolv^nfey 
ilr'i*tlieF  of*the  parfies"  ' 

*^^1rtie  Defendant  joined  in  demurrer. 
*''lPo  tfee'^fonrth  plea,  the  Plain tifl&  in  the  action  de- 
AiuiTed,  arid  for  cause  of  demurrer  showed  tW  by  thW 
auhftiissibri  ih  the  fourth  plea  mentioned,  it  was  •  eii- 
^ressfly  provided  that'  the  submission  should  not  expire 
^'^death'  of  either  of  the  parties.  The  Defendant 
jblned  in  tfeis  demurred. ' 
^''ITo  the  hfc^  plea,  which  in  substance  reliedi  upon  the 
'  '• '  G  g  2  death 


express  provision  in  t%e  submissloii  that  ^fi'sUoaia'wi 


RauBmv. 


m 

**  '  vacate  or  ^pure'throagh  tKe  decease 'of*  effli^''6ftH8' 

partieSf  but  should,  notwithstanding  such'  an  eveti(^  b^ 
proc^^ed  m.  ^ 

Ine  defendant  joined  in  this  demurrer.  ''This  4fi) 
the  substance  (as  far  as  it  is  material  to  state^flito^oi* 
tte  pleadings.  '    "     ' '    ''"'"■■^^ 

''  Srodrick  for  the  Plaintiff  b  error.;  th6  fi«ii«li''i!flft 

fifth  pleas  containing  no  reference  to' ihe'iea)nif  ^^3 

JLhird,  which  set  out  the  stipulation  'fof  did  VallDttyW 

ihe  award  notwithstanding  the  pirevi^' 'd^th  |8f  ^eStfi^ 

of  the  parties,  the  only  question  on  fte  To^kK^azUI^nim 

pleas  is,  whether  if  the  death  of  one  O^t^e'^Jrties^S'fc 

submission  be  a  revocation  of  the  ai^ltraY6?^'^^j!i}^of^i 

a  surety  for  the  performance  'of 'aiil  aw^rd'^i^^HitkcpTO 

respect  of  its  non-performance  Whef^  6ie'^%)btf  UU^'^eei^ 

m^de  subsequendy  to  such  death.  »  ^  ••     \/  ^\Vm'> 

'    That  the  death  of  one  of  the  paraeiJ'J(y^|gVibli^#fl»^ 

Qward  operates  as  a  revocation  of  the  amthiiibil^^ii&llltiilL 

Vity  is  clear  from  ryniof^s  case(ff)r*ev^  Whcfti  ^«t 

authority  is  created  by  order  of  Ni^i  Piiiis'ka^  iHt^ 

take^  for  the  plaintiff;  Potts  v.  n^ari{b%'  *Tbii«aS»^»». 

'i^rtop(c)9  Cooper  V.  Johnson,  {d)    In  M^'tttitaiiff  the 

mfirriage  of  a  woman  is  a  revocation  'of  id  !^dMii^iifi{(^ 

made  when  she  was  sole ;   Charntey  ^V  Wth^imyiii^'^^ 

If^  then,  the  authority  be  revoked,  ^can  thfe  sur^^b- 

called  OR  to  do  that  which,  if  the  executor^  bP'thct  j^ittty 

to  ,the  submission  had  done,  they  must  have^^ifiiiM''^ 

their  own  account,  and  could  never  have  charged  against 

the  assets  6f  their  testator  ?    The  sut^  h  6&lV  liable 

to  perform  what  ought  ^>  be  performed  t^^er,^  ^^ab&i 

-'   '  '  •'  ■'♦.  '\^.U  M 

(a)fiR£p.%%a.  (J)  %B.^ji.S94. 

-^»  *'V\^BJ  ^  Marib,  $66.  "  ' '  W  5  JSast,  %66. 
{c)  1  Tamtt.  {71. 

of 
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gffi  boupd.to^o  finy  thing  undijr  Aat  ^ubipissioi^j  wlijr    jgJSJ 
f jl^Qu^d  thf!^  surety?  be  cannot  be  ^able  except  in  respect 
9f  »|re(u$f^^  to.  fulfil  a  strict  legal  ot)ligation/  Artfngtim 
Tf^i  M^efTJclc  f^a\ .  Weston  v.  Barton,  (i)  , 

Upon  the  demurrer  to  the  rejoinder  to  the  r/eplicatio^ 
y^  ]^^lf€||Bond  and  third  pleas  arises  the  question,  WJ^e^ 
'f^eji;  a, [Covenant  to  perform  an  award  made  after  the 
death  of  one  of  the  parties  to  a  submission  can  be  en- 
forced? But  such  a  stipulation  is  incompatible  with  the 
p^);u^,,p^  a  ^bmission,  which,  cmmot  by  any  meao^  be 
]^p^teifij^j^d.  beyopd  the  life  of  the  party.  Such.a  aub« 
-^i^fiQP  i^  xieirpHed  by  the  death  of  the  party,  jiist  as  a 
spf^T  jpf  .attorney*  Litt.  s.  66.  A  letter  of  attorney  to 
^{j^f:  h:if^^;^f  jl^isin  after  the  death  of  the  feoffor  is 
^9^.  ^'^yffffrji4Hf52b.i  Boll.  Abr.  FeoffmenJt^  1.;  Bac. 
^r.'^h9^i(^y^.  So  payment  to  an  attorney  aftd: 
j4ie3(i^^^|oj^.j^i?  ppn^ipal.  Wallace  v.  Cook,  {c) 
flii'i^I^J^''W(d),.2>ferv.  Jones  {e),  and  Clarke  y. 
Crofts  {/)  are  di8tingifi$hable«  The  first  turned  oVi  a 
^WJ^^^ifrWfif^  Tbw*^  is  equivalent  to  a  law;  a^4  in 
j^JjYQjffjipf  ,fj(ifi  a^iiiivrity  was  not  by  act  of  the  parities, 
J^t  ^;fi^e,9f  qouvt^  and  that,  after  a  verdict  had  been 
^yk^r  feft,^  ?M«?  ceptain.    Dowse  v.  Coxe{g)  has  bten 

.^l^^fm^PP  er^.  (A)» 

3,ft1SfiiiW?cMtpr8.pf  the  parly,  therefor^  ivould  n^t 
Jfff^^i)!^^  Ua\)le.tp  perform  an  award  executed  after  his 
deiU;h, >.nQ^iiijj(bftaQding  an  express  stipulation  to, that 
^^-j.f  aqdt  if,  the,  executors  would  not  be  liable, ^ the 
^jTf^X.fKJljJd^.npt  be  called  oh  to  do  more  ..th^n, his 
dariwpiiL./..- 

o\i iM  ?l ^'^^^  Sm94f  4i4<  P-  4.        (0  3  ^-  ^  C»  '44* 
h)  4,Taunf.673.  (/)  4  Biii^A.  143. 

(d)  Stjlej,  4«3.  W  ^B.^C.  %$$• 


f\^ 


.\>.  "J  .a  , 


V    \'i 


^SSS^   T.  CSngT^iy  contendiiig  that  there  vas  no  substaitiaL  c^ 
wmm  ugiiicHDtfilMhMtei^l8tibitdisian<b7'actto^^ 

'that:  Ih^-attiMiea  in  the  CMa^  could  iiioCicpifcaliiadc^ 
•i^UM  BtibaiamB  Sot  cMma  Muiil%  who>iMau|MQ*ia»)d 

>|rfMtedad  to  deUiMar  dMjadgai^t  tf  ilfaB>Gbiiita  3(ii  m 
-    T«d  <queltf oQs  have  beett  pruicqpalhpn:a|gae%ioni>bf 
^hUh<uf  A  qoaadon  on  the  inMits;>'thelx>tbBanapifaM»iD 
^ilie  lo iMi ^f  <ton  only^  but 4ipoii  nK^c^dt  rtqrtiidi  wki^ 
>(iMrAe  OMrt'Catl'gekalitkeniiriliJiii't  f/hmBa  ^aoqis. 

The  questioii  vpoii  ^  inelit4  i%  liHIftA^litelinriBd 
^lilfaivfeiUd^tMeaiite  tome  c^'Atf  ]|>toe6Cdi|lg|VifMi<'Aad^ 
#ld  tlie  iffmxd  Icm^  ifras  laa^  &Mr  iihi'4edtteaft3fil^ 
nso$h  oaeof  die  snbmlttitig^perfiesf  *i>  ^>i^  la^l^  obaai 
-' '  <Wfattt'I  ode^  aa  a ^ueatten^ofifbrai li^dWltther 
-^  pligftd&iga  have  been  ae  iiiaiiag«dron«ito(^piM}efsife 
ffieftfadMtB  iti  enror,  tbit  the  CDtiteMBi  taM^  igptibiivf 
^iMit  rfaose  in  the  aabmkknoii^'t^gl^hiikrifedibibeii^ 
jftbeit^tiie  vdUitf  of  the  ^mariii  ti^itMtbab^dmg^ 
^4Mk4>f  Mormon  before  it  was  mtOdh^i-^  •  v/tii  Hagji 

The  aTgument  haft  inahily  attsaai  oiutlioaMpiid  aad 
^rdfileaa,  and  oo  the  faufth  ead fifths j[lka%I  $ag6het 
mlA  die  gubaeqoent  parts  of  the  feobed!  ap^Undbbsto 
those  pleas.  The  fourth  and  fifth  pleas^iaiKltidieiBafr- 
eeqnentpkadhig  applicable  to:  tbeoi^  iBiwhatrciBrf'Jbdla 
(finr  owr  attettdon.  ;>!j  oJ  i^ljr 

The  fourth  and  fifth  bodi  sx^^kt^  rnkfisiadtMOif 
becanae  3fi]n»(m  died  before  it  «flas>mada  r^n'ti    t.f 

The  Befondants  fai  enror  say  by  their  demondk^'that 
iaclt  ia  indifietenty  because  there  isi  aQ/eKpreGB.pMmfion 


ibdiibiibiBidbirydAM^AtliH^toai^  jgf^ 

dDtitfaf^  in]i8t<U:tt-Mcdimd^0QiindliM 

4>bu  hBir^>pearti  aft  Ibei  nooid,  land  diM.iio  iNlt^iQlP 

beitnimfenedrfiexit»  Wf  sAet.  purl  oC  ^pxfWiBAm  Mil^ 
.faienkiigtt^tke  statement  or  supply  the  deficiencies  of 

these  particular  pleas;  and  that)  therefore,  inasmuch  as 
,im)|ia^^/ihfi  inslntfiiait  «f  aubmidsicm  w.ttotidjeither 

in  the  bmdOmAVn  ipka%  it  foHews  of  OfUmi^  i4blt<}t 
tdovjn^flippeaffqpon.li^ese  pleas  or  tliftt  piirt>  i^tthe 
^Useoid^qonMttlediifith  them,  thai  the  dee4  J^i^^Atifi^ 

mba  cbotaids  An^^agraement  or  olaose  Ittie  thcit.jr^iid 

upon,  namely,  thatU  should  not  be  Yaoatisdfby  ^(Mlk 
ui£iritl»be£lhftpfrtw  Mbiift  ^e  awasd^  r 

,Li;i'nMon^ifm»)tif  wkidi  would  aoeiswribfii^itlMt 
-iblerimQidj^tPsU^  voider  the  gensr^l lap^,  4tf j l»Mg 

QUMk  after  the  dea1^4)£o«e  of  Uie>piffti0i«      .  .^  ,.v./;^ 
ludM  1be«ei  iMsdillmiWiw  triie«  t^e  ccnip)i9i9»fwmld 
jstetetirrfio^lM.  fittlfre^theyiwe?  Wetb^«pl^  4li- 
Imttii^  ^baliB)#iidin«»y«iie»yta 
l|^iilo^<llieg^eoordwbiitja  .staled  in  aliolhe^j»lbi@lll9t 
olOef|iobqprtRt!io£itfie  iMonI  isihid»  appears  dj^fii9mfed«)s 

ilself  refer  to  aac^ter.nRrhiQk^iippUesijbatd^M^li^ 
itve  &iagn«vail<oa0sd!rai'of  such  referenoe.  m,;i* 

itiiiii^  Mttl^ei6i9t4w^.arix&re^  Tbe,seo()fti^lfaa 
cMliftettt^ii^  ddsd jof  aubnassion  at  lai^ger  wtth  4i0  qteUse 
'Aiiquclttitadaii^    .  '- 'v.^lt 

^  'li;TkBi>uzth«aod .fifth  phsas*  now  under  dts^usskm^  db 

refer  to  the  second  plea  and  the  dead ^  sttbwbskA. 
rlSkcfibBrtb-pltB hs^jbrbyiezcqitingwliBfeiy eiioe|*td  in 

the  introduction  to  the  second  plea,  (by  mistalm  it  is 
J  called  die  ^first,  ifhere  there  is  nothing  eKC^fedi)  »then 
I  <it ^ffocMrds/tq  4Bayv  that  Monimm  iat  'hifei  fhfetiihe!^  andiKs 
theirs,  &c.  did  perform  every  covenant,  clause,  and  agree- 

O  g  4  ment 
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to  any  interim  decree,  and  as  to  the  residae  whinbS 
bdate  gtatipte^lhetqJyi^^Tl^iairaAHr  mMngt^A^akid 

wnLBd^(Mpma9n  died«  .<Nonr'h9|re>JB  ad  tkpreU'iefer^faw 
to  ttteafltoBdhictioii  ta  ihcf  seooad>pl«a^^fativvbioh  (helnllw 
dntskiD  is  fisand,  and  ad  apreas  nfatenae^ttkd  ^Ued 
oviinbttautacBtiof  anbouasiott,  lrUBhiis(.tpilBDhf«Mi«i» 
^Id^erblse  except  in  the  aec(iUdl.pleb^*ii<AIl.thBiii  aons 
alkutaiaiixlear  xvefeitence  to  thei  tttbrniasiomairfStaiBC^im 
ibm-itf^Ddifiem;  and  the  GoartiitiitlkktijaockiDefeMw 
warrafilritlie:D0fei9Mbii*a  m.^evfor  .m^  thcfarf^dcmbnfarA 
dnk^}M,8QDae{er:to  Ihe.prow0n\kh1he/sttfcrtrtib^a8 
atBtqdiiiiutlMiMSScwd  pl^  whickipriivll^  tjb^UaJUIL 

et^faijfc|ibiirajr.v!e/thisaL#  Aal'we^am,  ppom^m^mliaStii 
circamstances  of  this  case»  relieved  from  tfaose'dp^BsdltiaB 
mlmh^fit/  (has  .becin  confeeodcidi  ib^  I  isxieii  ofif>|daadiig 
(ifi|x>fpttfiioiirgetting<  at  theiisal^niaiitMif^^fbufaBLdbia 
-d93M  farinfls  tterlto  that  q«faslata<>  iJt  is^^UktAmxOm 
clause  inserted  in  the  8ubmissiiiaiia(wmBa^JAn^{i&at|r9 
vditflieV^Wf  rpiurtyes  so  sdpnlate,  nH.fi)¥asiMs.«iai)^ttod 
though  made  after  the  deadbcfftNift  o£tiiaa[i(jt>H  ( )  %\\^nO 
nobjcaplteaiiii  to  thia  Ooort^lbat  loao^l  teea^finvdille- 
Oiled)i&>q  -.'n  ^^  ',i\  .1  ,  ..;•.!  If/;  vr>w  vt*jvD  ^i  ^ndH 
loiBfiendqi^otodoulitf  that i.irhen clbccbdfl^fcDeiteBpnBar 
stipulation  upon  the  subject,  the  act  or  death  ofsi^fMrtgg 
^UltiimsiGfcai  the  sattbori^  given  tot  aii  tsrUtnlp^vidnd 
render  an  award  made  after,  null  and  voicbiioH^uB  -jtoth 
biButiiikftqiitstioo.beffeis,  wbetiaeirc.riBBifiaiiiaa  adffiot 
validly  and  iiffiMitelyi5tjpMlal»)that)dealiicsftaIb^^^ 

;^tt!Xlbi«»pomka«i(9S  .perftttly  Mlli^li8bMJ)nItt>ic>taiHOib 
wbaf  rafiMa^iMiMflibftiWoi^/ot'theijptealite  iqpoi^ 

l8utt)'ff»-i  In 


nd^tA^Us-nfMi  be  aK»'gch«alif(indnii«nieiio^ 
wlfatBiil  M^BHmipi^B9i46m(nSl  b^nuBld»  filv:llnPinBe^J  oi 
I>sib  ahgfle^J«Jt«AtiflKM^  «iq'ldl$,  whiobirai  a>  cne^afi 
tkt  dMK>^airi|ltion^ltb^<Ccmt  ef  King's  Baidiuliihilm^ 
sane  MMtg.  l^ JButiJsfd €inel  Jmtiae  JbbM  aM^yf^JMr 
mkjxMH$^pmiffm^im^f^^pien  in  NM  Proa  m>6xtux0^sUk. 
HMHtd3daia»ator'^bt)ifilit0  «be  inconvcmence  trlttngifroHk; 
ikto-jAnOmbdAHk  ]Rirtg^befom  ankhgthelawitrdJ^n  lo// 
28lp(fikMriftfs^ittf9r^i»g«,  17  Ves.  ^t^  insaU);  jUsnk 
JBUbclfiitfd^  ^IfvibijnftMiif  of  scitliog  terani'ofT'alptnW! 
chase  aragatofiquwitfltaad  i  mh^rage^  th&  tdhnsy :  imAaic 
aAnK£Msc|c;adb^«dli4  e«a^  settled  wbile' the^ijllaides 
■TnitliiriiifeH*")rnf[r  m  iV-f  -  ■  •;■  :'fin^/ii:y 

sribf»I4e2o  thaiudl  lUe  tbree  <ioui>ts  iMspeDiivdylobi^ 
sidecBdiitiii»ip)<ra^iivn'rai»'  cfae  means  of'pitrmmii^c^qp 
iiifativNbiiiicHe<^^  Jtccordibgfy^  i»hen  these  mcttni  i^ire- 
4OftBA^itlq0asti«p6ro'dt^  ^ 'j<'.eif(  o^j/r>b 

bo^teiy.%rotiitv(ildM>«  ewedyin  poioftl'Cbiftt^W 
Cy^(]82;js>ii><4l^aau:<l3r  in  point.  '    '  ^t  (^  ;  <[; 

-oGTlNrafase^ctttS  i^Msr  tb  Coji?'(18e5),  in  tlia  iQqmidon 
Pleas,  is  every  way  an  authority  upon  this  poihtt>  '^lo 
'vBn)neiMd^.butik[is  wdy  inCUark  v.  CVg^ vp6a  oAer 

LiSv^isilsi<r[  of  ijnsftide  «nd  coareniesce  \k  in  ifinwu^  'of 
these  authoritiba^v  l.i  ,  t  ..  : /.ji 

^oairlHi  iB>ifae<^yiffiWeB  .1)6  the^  argnment  on  the  feteth  abd 
fiftb^(xndIalfaDiktBiberad^ond>md:  third  pkltov  ' 

But,  independently  of  this,  there  is  another  answer  la 
lfacmc(BidiiiDdrthlrd<f)tea8. .  In^  the  iret^kation  to  tbbse 
pieep^  afidvidqtdliti^^wi^igrealkhbimfihefiibtttt  diiip^ 
ceedings,  it  avers  that  these  proceedings  are  wild  and' 
nT  efiectual 
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)8S7.       e&ctoal  aocordinft  to  the  law  of  SeoOand^    That  fact  is 
M<DoiKMm    °^  traversed  as  it  might  have  been,  therefore  it  is 
^  admitted.  /         / 

It  stands  admitted  upon  those  {deas,  and  the  re- 
plicatbn  to  them;  and  the  snbseqiteiit' pleading  upon 
that  part  of  the  cas^  that  by  the  law  of  SeaUand  all 
these  proceedings  under  the  submission  are  valid  by  the 
hmA>iSef)tiand.  *  i       .    ,       > 

We  all  agree  in  thinking  that  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 


END    OF    T>^rfXT^^^^C    TTTTIM- 
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XV  THK 

Court  of  COMMON  PLEAS, 


OTHER  COURTS, 


Hilary  Term, 

In  the  Eighth  and  Nmth  Years  of  the  Reign  of 
George  IV. 


MEMORANDA. 

On  tHe  28th  Jamuxry  Sir  Charles  Wetherdl  was  ap« 
pointed  his  Majesty's  Attorney-General  in  the  rocnn  of 
SSr  James  Scarlett. 

Lord  Chief  Justice  Best  was  prevented  by  severe 
lUness  from  attending  ia  Court  subsequently  to  the 
Sd  cf  February. 


TJlT 

jam^3.      ~^'     '    Ddfir  ddm;  Tiih*i«w'SxaMTTok. ')  t  ifl 

Where  a  te-  npHE  lessor  of  the^PJaiilfiff  Jiiad  oDteiediBtOitaiii^li^ 

TOdirTn*^  tent  to  gtant  tke  Defendants  lteeifi£>tbe.piflniiMri 

agreement  for  dcBoribed'  in  the  declBratidni  tor  eweB>  yii^xs^viq  oem^ 

aleatefor  j^^g^  ^a  the  2^  of  JSQx^ettdo*  ISaOk     iTfaeqleiKS 

wU^^^ra^  ^^  never  eaoscuted,  but  the  Deftsdatft  iocei^pft^'lhtt 

nerercxe-  premises,  and  paid  the  rent  which  was  to  have  been 

SJliJ^*  reserved  by  the  lease-     On  the  idtfa  StfitrAGOiWil^ 

not  entitled  to  the  Defendant  having  received  no  notice  to  quit,  refused 

notice  to  q^   j^  deliver  np  the  praniaes  to  the  leisor o£<diB fbkGfl; 

at  tne  end  oc 

the  leren         wbeieiqpKm  the  present  aotico.WBS  'comiaenocdAi  kmc  f  ^vn^i 

yc^n*  At  the  trial  before  Best  C.  J.,  Middlesex  sittings  after 

Mickaehna&teataL  last,  a  verdict  was  taken  foBthe-ldslBor 

of  the  Plaintiff,  with  liberty  fpc  the  D^ndtot-lolmmi 

to  enter  a  nonsuit,  if  the  Court  should  ■  faei  of ^«|piiHoa 

that  he  was -entitled  to  notice  to  quit. 

Jones  Serjt.  accordingly  now  moved' to^  eau^v  it  ^non- 
suit, on  the  ground  that  the  Defendant  held  as  a  mere 
tenant  from  year  to  year,  and  as  such,  was  entitled  to 
notice  to  quit.  He  admitted,  that  though  a  tenant  who 
holds  under  an  agreement  for  a  lease  might  be  said  to 
hold  under  the  terms  of  tlie  lease,  as  to  rent  and  re* 
pairs,  &c.,  yet,  if  the  lease  were  never  executed,  he  must 
also  hold  subject  to  all  the  incidents  of  a  tenancy  from 
year  to  year,  and  would  only  so  far  be  bound  by  the 
terms  of  the  lease  as  was  compatible  with  such  incidents. 
Hamertoii  v.  ^ad  (a),  Mann  v.  Lovejoy.  {fi)  If  it  were 
otherwise,  the  parties  would  be  on  unequal  terms;  the 
landlord  having  the  benefit  of  the  stipulations  contained 

{a)  sM.(sf  a  47^.  (b)  i  Rjan  S^  MaoJj,  $s^- 

in 
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in  the  lease,  and  the  tenant  not  having  the  seven  years'       iMIl 
interest  in  the  term. 


Best  C^Jo^TWfl<ftIllq^Ull^]llJiplJl^>l^       to  quit 

unnecessarily  if  we  held  that  this  action  did  not  lie.  ^tratton. 

WitjiinnAetaeilai^eart'  4e  aDefettdant  co«U.^qI:  Vam  -s)  £  sidiT// 

beeittfiiiiied  dot  mthont  notiee ;  bst  at  the  end.  4^  the  ^'^^'^'l\^^ 

seven  ptofVLth^  ctaitnct  itself fpanw  bSai  saiBflieite».iintinA>  lol  itt9m9an^& 

a?li6'p^  is,  itt  effect^  decided  in  Ihe  dem  Bbom&kbmi  '^^ » "^^^  ^ 

SMtk^vmi Dob4^^\(Merslum v.  JBrmei. (A)  .a    ..//  '^^!^^J^^^ 

have  beentnensiaiTvbutTiiilattbfeiBidtptlkat^iIB^^  ^.^^.^  ^^ 

in^UsBiteBiJ.i'jM^ties-waB  not  x^eessarjr  in  tUa.^teaJufi^ 
Si0rido^s{(tb0i«^^mtet?  give  one  party  aftyadvaitta^ 

IIWri#ie1od«i-.l».»'UiV    r....    ,    .  ,,.     .•:■.•.;..  -.4 

mufi»  »'.■;.   [»••*  I    ti.j.  )H'.    '■     <■    !*  «  .»    ■;    lu  .i^uis 

niiv/    JniM  it   i;   H     .  .     i-    •,      .     •  >  ....  ,,1  <jjium 

•t)*i  !»04>  ,11.     '.v        .•  »'  •  '..i«*  iilod 

3^ijin  'jii  ,1.-'  ,  >  I'  •  '  ■ '  »  .   I   •  •  -1  1  A  ,- ,',..| 

jflO  li      /'*'.!. II    1^      i.      '     '       '  ■  •  .        J-.,    i       ,,  t^ 

Olij      /.I     i'mU.»*.       .  ..'■.,     w'     •».  »/ 

t'dUvA^.j'i^  '.  .         '                •      •        '   '•                '          •  •    >: 
jvjyf  3i   11      .  i    ..      '  ,.V 

bjlliiJiiv.  ',n^>..   i     ;..      ...)  ;«  ^        ••    .•  «'   /.!'.» 

fir 


Mai   I.      ^  ;      ,        •  '•.  ,    ,1  '.f-  l)jllif.Ifl05  JDt 

water  coml      SiMtJbrd  tt  S&tVy^  and  seveml'  oAe/t  pAAsVi^  ^Mttt^^ 
P*^^^-  fM^sMtliB,  and  places  adjacent^  the  c»6Wpahjr  JSf'^^ 

tbe  soil  and  (section  32.)  hy  themselves,  their  dept«ifes^'*^olBfitoj' 
^^g^  agents,  seryants,  workmen,  and  BSsi^t6tiii^iWm^ 
ways,  foot-  plete^^  Md  tnsontain  water-works,  aque<y<^,"if^iii^^%8, 
Ssu^u  ''«^^^^'*«^'  steam-engJnes,  and  oth^r^  eiy^Mi^^^fe'; 
Uott,'?6?  anddtfierwcfrksne^saryfot'lhfeiyfalji^^^ij^ 
passages,  and^  in  die  parishes,  places,  &c  therein  namfedV  ai«l  tif^U^ 
P^dS'''"'''  ply  the  8»me  with  water  from  thetlVerZi^^  ifediWWfe? 
(i.  34.)  that      suclr  and  so  ihany  feeders,  Hh&nnelsi''  aiM'iAftflli^  ^^im'^W 

^entoli  "^**®*  ^^*»  ^^  ^^  "P  ^^*  *^^*  ^  'ittliny  W«i«^i^irtS«g^ 

private  lands  ei^ines,  Steam-engines,  and  other  maehiriesf'iifr^sil^^ 

without  the  plying  the  said  watei^works  with  water,  ^tA  ^^hf^iSf' 

o^»:  KM,  ^^  purposes  for  the  making,  tasSliitAmhigf'yiil^l^ig 

that  the  com-P  of  snch  wftter-works  as  they^  the  said  cotApMy^  iA^ftkilBf* 

pany  had  no    gpocessow  shall  from  time  to  time  thihk  titoi)i*^*Hf 

authonty,  ,  t^      a- 

without  the      fflpediteiici  >  ■  •  -  ■ '-^^  ^  »^^^  ^^^^^* 

consent  of  the      And  for  the  purposes  of  disMiutif^  6itth>mitti!^to^^*^ 

^r?fidd     difbrent  inhabitants,  and  efiectnating  the  s^e^f^m'^ 

of  his,  oyer      poees  of  the  act,'  ^  it  shall  and  may  b^  l«#fiil^t5'hiia'K)l^' 

wli^'a  ^Wk     ^^  "•*  company  of  proprietors  and  thri«  «oetts4brtJ^ 

footpath.         and  to  and  for  their  agents,  officers,  ^drkfaieiii^  USA' 

ser^wits,  to  dig  and  break  up  the  ioil  and  ptiHiM^^clR 

any  of  the  roads^  highwajp^  fooiways,  'roirhabh^Wy)^' 

lanest  allegSj  passages^  and  public  places  trtAi^i^aajiteai^^ 

and  near  unto  the  said  parishes,  townships,  kii^ASIftB^^ 

and  pkoes^  and  to  sink  and  lay  pipcs^  t^nl^;  ftlib  ^d^r 

conveniences  fbr  tbe  purposes  aferedaki^'^  -'''^^  I'^iUh/^q 

"Provided 
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^  Provided  tlways  (section  94)>  that  nothing  in  tibi$       IM8^ 
act  ^ntained  shall  authorise  or  empower  the  said  eoniT 
pany  of  proprietors,  or  any  other  person  or  persons 
acting  by  or  under  thein  auth^^nty,  to  make  any  aqueduct^ 
tunnel,  feeder,  or  other  works  for  the  supply  of  water, 
aqrpss  q;[ft<^Tei;^.:pr..to  entecinto  or  upon  the  jpnf9a^f&l9«2^ 
ivid  ffr^misqf  my^hoij  soever,.  miksmt\th$  €otMni  c^ 
the  i^nsmer  or  owners,  proprietor  or  proprietors)  and. 
oocupifir  or  ocpupiera  thereof,  'gx  into  or  xqioii.  any 
qom^n^.cofnmoDaUe  lands  or  fields,  or  ws9te  lands^ 
withip!^  the  f^ons^t  of  the  lord  of  die  manor  oc  other 
oyfnejr  w  oymers  thereof^'^ 

^  Sjyj^p^ion  A)%,  after  reciting  that  a  roap  or  plan,  de<- 
scrjbijQg  the  plaices  where  the  reservoirs  were  tD  be^made^ 
li^beei»  4^ppsj,t^d  with  the  clerlgi  of  the  peac)alb«  the 
cipup^ti^  *^^Jit^d4lese^  and  JBsse^  it  was  enacted,  **  ^at 
3^h  Ji^sp  or  p^n. should  remain  in  the  custody  of  the, 
c^r^.pf  t^.p(ei|Qe  for  the  lime.bebg }  tba(  pevsona  Jn* 
t^fssi^sifo^\ihi9ve  liberty  toinspect  and  copy  th»sam6;'f 
ai^  <*  j^t  the  %fii^  company  skM  not  makeunj^  other  re^ 
mpir^^rxre^ervoijfSf,  af»educif  feeder,  or  tunnd,  or  bM^e; 
ajg^.;;j^jDr  aut)iQrj4y  to  talse' any  other  hmd.&ir  aiabtog 
^y.l?^!^  i;^^y^ir  pr  reservoiis,  or  for  making  ^ny. 
Hyjigdjiff^y  .^edpfi,  or  twnel  for  the  supply  pf  a^y  water^ 
than  the  resemxdr  «r  reservoirs,  OfueduU,  feeder,  otf  fiteoel. 
i^^^f^^.m^perpia^  described,  nor,  is  majLtng  ihosaid 
w^m^  pr.  li^seKvoiir^  aqnedupt,  ked»,  of  imni^I^ 
d^^ate  in^ri^  than  twenty  yard»  <^  tb^vee  feet«adi  froaa 
t^  p(a(B|a  or  plaf^s^ .  line  or  ooorse  described  in  the  smrf 
>fffff.  ?r  jP^Pb  /.without  the  consent  In  writtiDg  oil  Che 
I^^Qn.pir  persons^  body  or  bodies  politic  ol*  corpomtey^ 
in^  oji(.throiig)f,  or  upon  whose  lands  any  such  iiesdrvoir 
o^  ^^^^pir^  liq[iieduct,  feeder,  or  tunnel  shdl  be  dieted 
or^ffl^\.  , 

.j  T^  ^^iili£f.:bei)ig  p96se$sed^0  a  field  in  one  of  the 
parishes  tftotioBUct.iA'fdie  acty  Ofven^wiikb  ther^was  a 
•  bobi/oi'I  '*  public 


p«9S  eBMM  it  ^fvidiont'liie'^PlBiM^ 

the  flflfrfiw  the  pttvpoM  bf  laying  Qtt  cdUpftD^fc ..ppttHi 

dattifoycd  the  fenco^  aofd  etiienme  ^M  ooinsMwifcto' 

damage.     The  Pl^itiff  the^eopon  brMgbt  ttte  p/mM 

aflltaii  on  the  ground  thikt  there  was  nodifag  in  't^ 

above  aet  to  aiuthbriaEe  sudi  a  prdeeedi&g  without  Ub' 

eonsent 

At  die  trial  before  Best  C.J.y  Middlesex  sittioga  aflW 
Trinifytem  last,  a  verdict  was  taken  for  the  PIriidflC' 
with  leave  to  the  Defendant  to  move  to  aet^itioside  tf  the' 
Conrt  should  be  of  opinion  that  die  statute  aiithoriised 
the  Befendant  on  die  part  of  the  company  to  proeeeS^ 
wifliottt  die  Plttndrs  consent  The  Chief  AJukdo^iM^' 
ei^,  was  dearly  of  opmion  that  it  did  not. '  The*^l«r' 
required  by  the  fbr^-fiist  section  was  not  prddnoed. 

jnaie  Seijt,  on  die  part  of  the  company,  having^  d^^' 
tdneda  tnle  nisi  to  set  aside  the  venfict,  oki  the  gaondl 
that  ifae  Di^mdant  was  audiorized  by  the  net  to  enW 
the  FftaindPs  dose  tnthout  his  consent,  the  dnsetes^' 
tMvened  by  a  public  footway, 

TPad&f  Seijt,  who  showed  case,  re&ed  on  'die  proviw 
in  die  thirty^-feurdi  section,  as  restniintng  Ae  operatiott ' 
of  die  thirty-second,  and  contended  that  even  In'ihfe 
tfairtyHMCCMid  the  vroT^Jbottoay  ought,  firom  die  ciMiteaKt, 
to  be  taken  to  mean  a  paved  footway  in  a  town,  and  not 
a  merer  path  over  a  private  field,  the  object  of  die  section 
bemg  the  distribution  of  water  among  the  inhabitants  of 
a  town  district.  The  Defendant,  too,  oog^  to  liave 
shown  that  he  had  not  deviated  from  the  plan  required 
by  the  forty-first  section. 

WUde.    Whenever  a  power  is  i^vofii^  die  meana  dt 
it  angiveiiatdieiaiBadiBa:  bmihe^Mkr 


'^jfit  V#^.  9^JffiW  it4  iifTWRg  di^rirt,  a^id.  iJ  wiWu 
GODTenient  to  lay  down  the  pipes  before  the  ffPMli^ 
^mwyfi^.-«>d  fiivfbed.    The  fcrty-firjt  s^^tw}  «- 
P^nflHjitti  ^V^ryWi,  a^d  i^atters  coiinf4C^d..,^}tM.y 
^•fflFi  %*B'M'<»C  ^  wtuation  of  Ote  pip»QSi.CQnl4,j)flfey, 
^  fP^M'm^  ^^  ^^^  erectedf  the  jfi^ilfP^Rf:' 
<^Jbi:fffgtHpipg.d(Qpep4iiig»upQD  the  structiur^.^f.ffi^iu 
hiWfv    ^Ht  thatjcction  shewed  that  a  supply.^  fflttWlv 
wqiiito  be  8e9m^,  which  was  to  be  distri^ofje^..  HP<)Wy5/ 
^^  IH^fflHIffi  <>£^^  thirty-aecopdi  and  si^h  distrib^^.t 
would  be  impossible  unless  the  company  were  anthorizecl, 
w]^|P|l(,ti^«xiqiienf,  of  the  owner  of  the  soil,.  4>(.b)|R^ 
%kfJKip^>uBder  apy  kind  of  pub^c  way^^bet^v^V^jitlMct 
TJIWIgpiy  Wjd  ^  iMnines:  the  power,,  if  n9|^,flpq|fl^ 
*%jft»I»8f^^  ftc^.flWt  be  obtained  by  ano(|i(irt«PVU^.L 
cation  to  parliament  .  , .  ^....rvy^fft^. 

jJiKf,  Qf,). „, I. ert^rtaia  not  the  lea^t  difficu%,«»^*e 
o^ljlltpii^  but  as  it  was  said  tbe.cppaflj(»y,. 

c^^  ^ot  gp  on  withput  a  fresh  applica^qn  M>  p^l4ia'^. 
mcpt^lf  theipo^  w^e  determined  against  tbi;fn>  I  ^;. 
s^^^ltfoir.tbe  consideration  of  the  Court..    What;,k^ 
^VfftlWIS^    ^^^  public  has  no  otherright  oyer  the  fiqld 
of^thg^^tjff  than  to  pi^  along  it  in  ascertain  trapk;^ 
99)^9^  to  ihfi$^  it  is  the  absolute  property  of  the  Plaintiff. 
T^e  Defendants,  nevertbeLess,  have  entered  his  field,,^ 
have  prostrated  his  fences  and  bapks^  and  aft^  doing 
flmcfa  other  injury,  have  laid  down  their  pipes,  whidi 
^  Jg|!ltre,.lT€<)uept  repairs  apd^  friesh,  disi^rbance  of 

auMfx 
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1888/      the  8oiL    Buttbe  Defeiidkm^  hamvio  riglit  to^'tilbB^Qbe 
'  ScAM^'     PiaintMF'B  sioil  withoufc  <o«ipeniatk)D,  Mid  the  Icgislalilr**' 
,..         hta5  wisdy  pi*ovidQ&  thak  sudi'  csnnpeiisiition  sfaatt  lifr{ 
Ptenmi9a«f  psid  befbrehmd;   for  if)  it  were  otherwise  Ibanidnijpt 
comtiBiiies  mi^t  enter  upon  any  man^srlimd  tdi<jknjf'f 
QQ   seheoriGs   wluch   they    canld   not  M^ftsrwdrds  ^ftty"^ 
for.     Tlieywho  enter  in  such  cases  must  clen4y  sjiev\ 
their  autfaori^;   and  if  the  words  of.  tbe^  stotntfe'oni 
which  they  rely  be  wibigaous,  every  pnesoniptiohr.is  Ita 
be  made  against  the  cotnpany  and  iii&(iroftO<of  |Jri«atBr 
property.'  If  such  a  construction  wer»  not  adufAed^l 
acta'itoiiid  be  framed  ambiguously  ^in  xM^o  m^bSb 
parties  wiu>  security.    It  iscleari  howeven^diaitiuniBr' 
the  tbirty^second  section  of  this  tci  Ae^bompihy/iiasiiKi!! 
power,  i^hout  the  consent  of  the  oi^n^, '^to^i^br^ 
on  property  for  the  purpoeeof 'oarrpib^  ^eiit  vppssi^ 
over  a  district  of  country  before   they  come   to  ihe 
place  of  distribution,  but  ooly  to^^teil  jb»  itbl^pttr- 
pose  of  distribuiing  the  water ;  and  iauvstnUri^^e} WDvd^ 
Jboiway  from  the  company  in  wHicb>  it'^cs  >ftaiiNl,vi^ 
«  Oe  ml  and  pavement  qf^"*  ^  streets,''  -'^^i^tii^^if^ipo^i 
sageSf'*  —  the  legislature  appears  to  have  meant  those 
paved  footways  in  large  towns  which  aref  too  narrow 
lb  admit  of  carriages  and  horses.    This  tsuthh^idctti^ 
stniction  I  should  put  on  the  clause  without  referiiri^ 
to  the  proviso  in  the  thirty-fourth  section,   but  that' 
section  must  be  considered  as  forming  part  of  the  thirty- 
second,  and  the  office  of  a  proviso  is  to  restrain  the 
operation  of  the  enacting  clause.    The  proviso  expressly 
excludes  footways  over  private  grounds,  which,  as  well 
as  commons,  are  not  to  be  entered  for  the  purposes  of 
the  act  without  the  consent  of  the  owner  or  the  lord  of 
the  manor.     The  thirty-second  section,  therefore,  ap- 
plies only  to  footways  where  there  is  no  private  owner 
of  the  soil;  and  the  Plaintiff  is  entitled  to  retain  his 
verdict  for  the  unauthorized  act  of  the  Defendant 

Park 
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FiOriKij;^  1  wm  dsmhf  bi  optlUQ^  tk^  tiifirtris  sbtbiBfj^ 
ia-^the'^e^.  If  i»  a  'mae-  r^ie  in  ibe  cotiotrvctbn  <)f 
pvibakieactsfof  ipariifniienMiifit  tkejr  AduM  b^  o^trued: 
stoiotl^w  The ;  wovd  fasftway  >  heve, .  noscHur  u  soeUsy  in  ^ 
wfaicht  there  is:  nordsreace  whatever  to  private  vij^dBi 
'^'Tff  Urit  and  pammetU  cfJbaimEtysy  commonSj  strtets^- 
lams,  aU^i  pa&t^es^  and  public  places**  Secdon  Sfi«> 
muBt  be  aread  ai  part  ef  the  same  dause  as  seotion  94s»y 
and  under  the  pooviso  in  section  34.  the  compmif  arid 
not  only  not  <to  make  any  work  for  the  supply  of  waiter, ' 
hiit>BiWf  not  to  enter  into  any  private  land  without  the; 
ciuiieot  of' like  owner.  The  word  commons  evidently 
refi^i.toi  those  small  patches  of  waste  land  MNnetimes 
lyMDg' by.iJbeaide  of  a  road,  the  property  of  wbioh^ 
belongs  lo  lAie.lord  of  llie  manor;  and  where  that  is 
fcaoisqi  to  be  the  case>  his  consent  is  to  be  obtained* 


1828X. 


asAurtt 
VmaoKsmJ 


-  ^RBDUQAt  J»  Lookiog  at  the  general  pvnuew  of 
theiMt^  and  die  context^  it  is  clear  that  the  wordyoo^** 
wey  aoeans  one  of  those  paved  ways  runntng  by  td^ 
jaoeqt  buildings^  and  not  a  path  over  a  private  ground. 


^  6iu6iELfi£  J.  I  think  it  clear  that  the  compuiy  is  not 
eutitled  .to  enter  a  private  ground  without  the  consent 
of  the:owner.    The  rule  must  be 

.  Disphanged^ 


■  (I  .  .    . 

HflA  I  H  h  8 
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Vi»»-a6.  Burden  v.  ^avtCs.  .  >    v 

Tke  Defend-  nnjj|g  ^^  ^^  action  brought  to  recover  2S7i,  afl^ed 
tlie  Plaintiff  to  be  due  from  the  Defendant  for  embroideiy.     At 

bills  for  goodsy  the  trial  of  the  cause  before  Burraugh  J.,  Middlesex  sit- 
^^been  *  ^^^gs  after  Trinity  term,  it  appeared  in  evidence,  that 
transferred  to  the  Defendant  had  accepted  two  bills  drawn  upon  him 
a  third  P^"^ »  by  the  Plaintiff  in  respect  of  the  account  between  them, 
time  of  the  ^"^  ^^^  100/.,  and  another  for  146/.;  that  the$e  bills 
trial  of  an  ac-    had  been  transferred  by  the  Plaintiff  to  merchant  ^^ 

^ue^f  the  ^^  ^^'y  >  ^^^  ^^^  ^^^  ^^®  commencement  of  the  action, 
goods,  though  though  before  trial,  they  were  again,  without  any  money 
not  at  the  having  passed,  placed  in  the  Plaintiff's  hands,  wtere  they 
ment  of  the  remained  at  the  time  of  the  trial,  overdue  and  unpaid  by 
action,  they  the  Defendant.  It  was  objected  by  the  Defendant's 
ArPufndff^'s  counsel,  that  on  this  proof  the  Plaintiff  should  be  non- 
hands  overdue  'suited,  inasmuch  it  did  not  appear  that  the  bills  had 
^tv^^  been  paid  by  the  Plaintiff,  and  the  Defendant  might 
ant:  Held,  he  still  be  liable  on  them.  The  learned  Judge  overruled 
was  liable,  this  objection,  and  directed  the  jury,  that  as  the  Defep^- 
ine  he  had  ^"^  ^^  ^^^  P^^  ^^^  hiUs^  and  they  were  again  in  the 
given  the  bills.  Plaintiff's  hands,  the  circumstance  of  their  having  been 
in  the  hands  of  a  third  person  amounted  to  nothing, 
and  could  not  affect  the  Plaintiff^s  right  to  recover. 

Jofies  Serjt.  now  moved  for  a  rule  nisi  to  enter  a  non- 
suit or  have  a  new  trial  on  the  above  objection.  He 
cited  Kearslaie  v.  Morgan  (a),  and  Danger^U  v. 
WiRn/  {b\  to  shew  that  a  party  to  whom  a  bill  or  note 
has  been  given  in  respect  of  a  debt  must  pnove  that 

(0)  s  T.  R.  JI3.  (h)  A^jp.  IS9. 

the 


IN  TRE  8th  &  9th   YtARd   OF  GEO.  IV. 

the  debtor  is  no  longer  liable  on  the  instrument,  before 
he  can  sue  on  the  original  consideration.  That  at  the 
time  this  action  was  commenced,  the  only  time  to  which 
the  Court  could  look,  |he  Defendant  was  clearly  liable 
on  these  bills,  they  being  then  in  the  hands  of  a  third 
party,  and  not  taken  up  by  the  Plaintiff. 


HAlton. 


Best  C.  J.  There  is  no  evidence  of  these  bills 
having  been  transferred  to  the  indorsees  for  consider- 
ation, and  they  were  sent  back  to  the  Plaintiff  without 
any  money  passing.  The  authorities  shew,  that  if  the 
bills  had  remained  in  the  hands  of  third  persons,  that 
would  have  been  a  defence  to  the  action,  because  the 
Defendant  might  have  been  called  on  to  pay  them :  but 
as  they  were  in  the  bands  of  the  Plaintiff,  and  overdue 
at  the  time  of  the  trial,  that  could  never  happen. 

Rule  refused. 


Benson  v^  Hippius. 


Jan.  sS. 


T>Y' charter-party  of  March  1825,  between  the  Plain-  Thechartoner 
tiff,  owner  of  the  ship  Tmsh/,  and  B.  T.  GiUam,  ^^^^ll^^ 
the  ship  was  to  proceed  to  Qjiebec  to  load  a  cargo  of  liis  cargo  to 
timber,  &c  and  proceed  therewith  to  London.  "  Fifty  ^owhoplaced 
running  days  were  to  be  allowed  for  loading  the  ship  at  ^qj*,  jj^nj,  ^^ 
Quebec^  and  unloading  in  London^  and  ten  days  on  de-  sell  it,  the  De- 
murrage, over  and  above  the  said  laying  days,  at  lOZ.  ^      m'  t^*" 

'  which  stated 
those  facts,  nndtrtook  to  pay  Plaintiff,  the  owner  of  the  ship,  lie^ht  and  demurrage, 
if  any  were  due*  and  in  every  respect  to  put  himself  in  the  place  of  the  charterer. 

Fifty  running  days  were  allowed  by  the  charter-party  for  loading  and  unloading, 
and  tea  fb«  demurirage,  at  xo/.  a  day.  The  ship  havbg  occupied  ninety-five  days 
in  loading  and  unloading,  several  of  which  elapsed  after  the  date  of  the  Defendant's 
agreement :  H^df  that  he  was  liable  in  damages  in  respect  of  demurrage  for  the 
whole,  2hc(  chat  af  sufficient  consideration  appeared  on  the  fkce  of  the  agreement. 


Hh  3 


per 
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Xb«  fihip  Inving  teken  in  Ikf  OMrgO  .«t.  QM#^t<^ 
tonifid  toJjondgm^  GUlam  haviog  consigned  tb^cniigip 
toJ^irie  asad  Co.  on  payment  of  frjsight  aa  per  <faart«^ 
par^;  and  on  her  arrival,  the  Defei^ant  addremi^ 
the  IbUowing  letter  to  the  Plainti/I^  who  reffiaed.to  d^ 
ILver  die  cargo  widiout  the  undertakiDg  contaia^.in 
.  thelatter*  .    < 

London,  Sept.  2t.  16^5. 
Mr.  Thomas  Benson, 
Sir,  —  Messrs.  John  Pirit  and  Co.,  the  consignees  6f 
ydilr  ship  Trushfs  cargo,  having  placed  it  in  my  hinds 
for  sale,  I  hereby  engage  to  pay  you  the  freight,  print- 
age,  and  demurrage,  if  any  be  due,  and  in  every  res^t 
to  put  myself  in  the  place  of  Mr.  GiUam,  the  dharter^r, 
so  &r  as  respects  the  agreement  made  with  you  for  the 
Quebec  voyage. 

C.J.  HiPPink' 

Nip^^five  days  having  been  occupied  ia  losing 
and  unloading  instead  of  fifty,  the  Plainti£Psued  the  Jjer 
-  iMd^pt  on  this  undertaking  for  damages  in  re^ieqt  of 
ifip^jr^ve  di^a'  demurrage,  several  of  which  flftjf.  ^^ 
•tilfljlsad  subsequently  to  the  date  of  the  above  lettei:. 
. »  Th^  declaration,  after  setting  out  the  ohartei^^j^arlgf 
fittatflditjiei  voyage  out  and  return  of  th^  ship  x»Jjsm4mj 
tt^tishe  was  ready  to  discharge  her  cai^  in  j(he.dfl^k^ 
aod  that  JPirie  and  Co.,  to  whom  the  cargp  wa«  pqi(- 
^igM4»  ^^  requested  the  Defend^t  to  s^M  it.  fpf 
(hem;  that  the  Defendant  thereupon,  in  CQQside^afipp 
.:th#t..the.Plaintifl&  at  Defendant's  special  in^|i#ppp,,#nd 
request  would  deliver  to  him  the  cargo  aiK^ordiag,,^ 
the  tema.of  the  charter-party,  undertopkiW^  PBPfPW^ 
the  Plaintiff  to  pay  him  the  freight,  primage,  and  de- 
murrage fdr  tke  samlB,  if  any  should  J»e  >  of"  be$(^e  due, 

and 


IN  ill j^  i^H  ftTbtoJ  ^Yk/am  m^OBO.  IV.  U7 

i^/liT^  €^e«y  ^Mpeot  .to';ptttihimsd|fi'm  thepboer  ipf     .aSSff. 
the  charterer  of  the  ship,   so    far  as   respect^^  the 
agreeriies^t  sfiad^irith  die  PUantiff  bn  die  9aid  voyage; 
'^at>thf6'  MpiiV$Q»  d^taiaad.in  lob^inffBiid  onloading 
Hflf  4^5is  Atoue'  die'  tAf-rmmtig  days  in  die  cfaarCf - 
party  mtnlitmed;  t&at  1002^  tfaereqpoa  became  doe  §9r 
'tin.  i>ttk^'  flf^  sop^mmn^aiy  days  .for 'demurrage,  ae- 
Co^diAg;  to  th^  terms  of  the  charter-par^;  and  that  the 
Plaintiff  for  the  detention  of  the  ship  forty  daya^rasidtte 
of  l^j-im^QtipjXe;^  g^  di^s,  deserved  to  have  of  the  De- 
fendant according  to  his  undertaking  400/.  more.,  preach, 
Jjon-pflyraj^ntt  . 

.  Ti^e  P^fend^^nt  pleaded  the  general  issue,  and  paid 
|<?SQ/-  ipto  Cpurt. 

.^  At  ,tlie  ^rial  before  Gaselee  J.,  London  sittings  after 
Jj^^lcAcfe^i^.t^rni,  the  jury  found  a  verdict  for  the  Plain- 
ti^SOO/.  dansvoges  beyond  the  100/.  paid  into  Court,  the 
Defendant  having  leave  to  move  to  enter  a  nonsuit  upqp 
ce<l;2f iq,  o^gjectioijs  to  the  declaration. 

Tbddy  Seijt.   now   moved   accordingly,    upon   the 
ground,' 

'  -Fir^  that  this  iraa  an  undertaking  by  the  Defendaiit 
W  the  debt  o^  defeult  of  anodier,  and  that  no  suflSdent 
consideration  moving  from  the  Plaintiff  to  the  Defend- 
<ant  appeared  on-  the  face  of  the  agreement,  —  ffain  v. 
'tVarUers  (n)4  Saunders^.  Wakefield  {b% — inasmuch  as  the 
Fidntiff  "was  not  the  person  who  placed  the  cargo  in  the 
Defefidant^a  hdnds,  nor  had  he  any  lien  on  it,  if,  as  ac- 
cording t6  the  langu^e  of  the  agreement,  it  was  already 
In  the  hands  of  the  Defendant. 

8ecbnifiy,  that  the  consideration,  if  any  existed,  was 
tiot-toi'reetly  stated  as  being  that  Plaintiff  wouU  deliver, 
trh^tl  the  writing  purported  that  he  had  delivered. 
*•  '  "^      f.'  '      •  .    . 

H  h  ♦  Thirdly, 
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1/W8f  7%u4)7,  tbat  ilie  Defrndmit  wns  otAf  IUibl«iitbbrfferf 

^^^^  o^tiinnige  under  UU  ag^^fement,  ^xni  iwrf  /off  tq«fi*i»^6**»5 
V,^  tendon  by  the  captain  or  others^  tii9i!l!E^..pKtitoiilid(f 
8n|}90qaent  to  the  date  of  the  Defendant's  letter.  The 
ten  days  daring  which  the  ship^had  been  occupied  be- 
yond the  fifty  running  days  gave  rise  to  a  claim  for 
demurrage  to  whieh  the  dnNtemrtmgtit  hare  been  liable 
under  the  charter-party,  and  the  Defendant,  perhaps^ 
Under  his  agreement ;  the  remaining  thirty-five  days  wer^ 
Hiken  up  by  a  detention  for  which,  upon  this  declaration, 
the  Defendant  was  not  answerable,  either  according  to 
.   ^  tbd  terras  of  the  charty-party  or  of  Jbis  agre<tMnt4!  i  r  i  ^ 

,  Bssfr  C*  jr.    It  has  been  objected  IQ  the  BlajpMi^ 
recovering  in  this  case,  that  in  the  agreMiWtiwJimh^Jil 
Ibe  ground  of  the  actioa  there  is  doueobakkungtiod 
n]ioV]ng  from  the  Plamtifi^  to  the  Def^ndbnb  ytaidi  ibfit^ 
tbefdbr^,  the  action  does  not  Ud^    Boft  ftoailthciJk*^ 
feadant's  letter  of  the  21st  of  Sl^^mli^.ivliifjki.CfqH 
atitutes  the  agreement,  it  appears^  tbut  ith«<  PUdntiff 
■]""'  ^as  owner  of  a  ship,  the  cargo  df  which  Ibad  beeft 
/  t     ,,      a>nsi(iped  to  Pirie  and  Co.,  and  that  they  had  auth6- 
rized  the  Defendant  to   sell  it ;  the  Defendant,,  wbo 
'  '  .  ,  ■    could  not  sell  it  without  the  consent  of  the '  Plaltltiff, 
.iu    'u'     px  order  to  obtain  that  consent  undertakes  to,  pay^44- 
'     murrage  on  the  ship,  if  any  be  due:    There  b  a.aaffi»- 
., !,     cient  consideration  moving  fi-om  the  PlatntiflL    It  has 
beoi  argued^  indeed,  that  demurrage  only  could  be  i^ 
covered  under  the  charter-party,  and  that  the  Defendant 
cannot  be  ^ued  for  the  detainer  of  the  4ihi|>,  especially 
'    '       for  that  which  occurred  subsequently  to  the  date  of  the 
.  ^ , ,'. ,         De&ndanfs  letter.     But  the  Defendant  undertaken  not 
>«      *  ^    only  to  pay  the  freight  and  demurrage  4ue  from  JPirie 
and  Co.,  but  in  all  respects  to  put  himself  in  the  pkvoe 
of  GUlamf  the  charterer,  so  &r  as  fespepta  the  Q^tebec 
voyage.    Now  there  can  be  no.doabt  that  GiBofn  tftis 

bound 
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boiind  'for-  Ml  d^ntfefl^  beyoid  idief  fifty'  •himiifi^  dlys      ,1§^ 
ifidwiwt  bf '  tlWtlwi^tei'-f  Mt^^ '  Detetttfett  and'  deimirragd'      m^ 


'^rHE'Phuniiff  declared,  that  in  considemtkm  she^'  Defendant 

at  the  request  of  the  Defendant,  would  become  J^^fed  to  pay 
tehant  to  Ae  Deftndant  of  a  hous6  and  premises  in  considention 
BufM^'iitky&xdf  rent  of  39/.,  under  a  lease  thereof^  US  of  her  becom- 
be  gramed  to  her  by  the  Defendant,  the  defendant  '^^^^^^^^ 
ilnd^rixMdk  4fld-  promised  to  pay  her  the  sum  of  tOh  td  the  houte,  and 
T«tJafr'tb«( 'houses   and  eim  that  he  would  make  art  aI«>tomake 
«p«.i"fe  Aon.  the  ceHar  of  the  house  into  Wandmartk  ST 
2^1^'  land' pat  three  stone  steps  from  the  cellar,  and      Plaintiff 
WftUe  H  door  in  the  house  to  open  into  fVandsworth  ^e?a*lcMe! 
iMit^  iff  enable  Plaintiff  to  take  out  coals  from  th^  in  which  thia 
cdlara  '  '   agreement  wa» 

__*  not  statedi  and 

•  '  That  Plaintiff  became  tenant  of  the  house,  &c.  to  the  did  the  repairs; 

Defendant,  at  the  rent  aforesaid,  under  a  lease  granted  when  D^end- 
to  her  by  the  Defendant;  but  that  thoogh  a  reasonablfe  ^^^^^ 
tsme  had  elapsed  and  a  request  had  been  made  to  the  them: 
Defehdant  to^  perform*  his  agreement,  he  had  never  given      Held,  that 
the  Plaintiff  the  20/.  to  repair  the  house,  nor  had  h^  at  all  events' 
niade'  the  cxpening  from  the  cellar,  nor  put  steps,  nor  on  the  account 

Tber^v^ere  counts  Ibrwork  and  labour  and  materials,  agreement  had 
foi^ '  money  priid,  and  for  money  due  upon  an  account  "o'^^^^- 

«tt»«^*'  the  lease. 

At  the  trial  before  Gasdee  J.,  Middlesex  sittings  after 
MieKaebnas'  t^rm,  it  appeared  that  the  Defendant  had, 

iv    r  i  by 
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la^  by  pand,  given  a  protiiifte  to  the  eikdt  Mattel  ih  the  ^d§^' 
claration ;  that  in  consideration  of  such  promke-  ^ffiti' 
PlaintiEP  had  become  tenant  oF  the  Defendant^ 'UMike 
under  a  lease,  which  did  not  contain  any  covenant  ^fi^ffi' 
the  Defendant  to  the  eSdct  of  the  above  promise;  tbAt' 
the  PktnCifFhad  done  €he  impairs,  and  that  tlie  Defet^d^^ 
an^  upon  being  applied  to  before  the  action  was  btoiigb^>  - 
said,  ^<  I  cannot  pay  yon  now,  bat  will  out  of  the  next-- 
rent."  A  verdict  having  been  given  fi>r  the  Plsintffi^  1 
for  20/.,  ' 

JVilde  Serjt.  now  moved  to  enter  a  nonsuit  instead,  or 
to  arrest  judgment,  on  the  ground,  that  this  being'  afn 
agreement  oonoeming  an  interest  in  land^  could  only  :fa«^' 
evidenced  by  writing ;  and,  secondly,  that  th^  otkl  con^'' 
tract  httriog  been  executed  by  the  granting  of  a  Ieft&e>YnP^ 
writing,  nothing  could  be  claimed  that  wa^  itot^liputited''^ 
for  in  that  lease ;  Kam  v.  Old  (a),  Pickering  v.  Dowson  (b) ; 
nor  Gonld  any  consideration  be  sbewli  for 'the  PlaSiAlll^s 
becoming  tenant  that  was  not  thete  specified^  '^As  ti^S 
the  count  upon  the  account  stated,  tbeOMainttf  ^il^tr^^ 
first  shew  the  contract  and  then  the  admission  applicable 
to  it:  bat  if  the  contract  on  which  the  admissidtr  Wsts 
made^  were  void,*  so  was  the  admission;  >  '      .«.  *laiiil 

•    ,.    .  ■  •   '•  *'  ^^^ 

Bbszt  C.  J.  This  is  one  of  the  most'  iniquitous' ofa^-^ 
jeotions  ever  made.  The  contract  has  been  dearly''* 
proved,  and  the  objection  is  purely  technicals  -  It^'hidM^'^ 
however  avail,  if  it  be  well  founded.  If  tfiis't^recthe«it 
were  part  of  the  ocMisideration  for  the  PiaintiiTs  engage  ^^ 
ment  under  a  lease,  and  it  did  not  appear  as  pelrt  of  AeC'^ 
terms  of  the  lease^  the  omission  could  not4)e^  ^vlp^Ui'^^ 
by  parol  evidence.  The  agreement,  too,  as  .concerning 
an  interest  in  land,  ought  to  have  been  in  writing.   Had 

(fl)  %B,i^C.  6a7,  {b)  4  Taunt,  779. 
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the  Pldin^  tberefom,.  been  compeUod  to  rdy  oq  (fae       I8d7. 
8p|9lyal09^nt  she  could  not  Imve  recovered* 

.^ut  tb^  Piaii^iflf  ^  tbe  thing  io  question,  and  after 
8bf^i;iAd4aiie  it  the  D^^deptt  on  being  applied  to,  said^  Dbans. 
<<  I  cannot  piyr>yPtt  Jt^w^  but  wiU  out  of  the  next  rent/' 
That  declaratioQ  was  admissible  in  evidence  upon  the 
ac^upt  slated)  wd  wi^  not  affected  by  Ae  proTisions  of 
thfa  st^tif te  ^  frauds.  There  was  a  moral  obligation  to 
pm^  and  a  distin(9t  promise;  and  there  are  many  cases 
which  shew  that  a  moral  obligation,  accompanied  with  a 
distinct  promise^  is  binding  in  law. 

Park  J.  This  defence  is  so  wicked  and  so  mani- 
festly iH^qstt.  that  ^entif  the  law  were  with  the  Di&nd-- 
an|t)tJI|ei.Cciur$  wpuki  not  interpose  unless  the  pouit  weve 
re^l^n^  B^t  /on  the  account  stated  the  Plaintiff!  is 
clwrly.^litlod  tojKmver. 

.B«?mQqc^  Jm  It  appears  to  me  that  this  was  a  bar^^ 
g^ip  ^togf  Aer  Aodepeodent  of  the  lease,  and  die  oon«' 
diki^lfif  il^fprties  shews  it  to  have  been  so. 

GAsn^Vi*)*  If  this  had  been  an  action  against  the 
landlord  for  not  grantmg  a  lease^  or  against  the  tenanti 
for  not  taking  it,  the  objection  on  the  statute  of  frauds 
mu^tb^ive  pr/evailed ;  but  here  the  bargain  was  executed, 
andit^ePlaimiff  WHS  entUled  to  recover  upon  the  ao* 
cojwt'^tffed.., 

iTbi%  /howjeviar,  was.  a  contract  independent  oi  the 
lea^a; .  wA-  H  i«  ctsar^.that  though  a  party  be  not  bound 
by.  fi.  ^mt;[;a0f  yet  if  he  makes  a  promise  after  it  has 
beRi^i^forq^edthei  is  liable  upon  an  account  stated. 

....;,,,.  Rule  refused. 
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.•■•■•■•  •  •     ■         .)•.,,       i.  •; 

Jmu  it.  £ari.b  V,  HaLnBRN«^s>  •  r 

In  trover  for  a  ^RQVER  for  certain  letters  or  paebeUu  Upon  (be 
ten,  die  De^'  ^®*^  ^  -Nimiiy  HeoaUt^B^  the  Defendant  xeottved 

fendant  was      a  notice  from  her  brother,  on  behalf  of  hiinself  and  ha 

•ta*^*^*roMed  ®^^  ^^  ^"^'  '^^^  ^  P*"^  ^^^  ^^  l«tter»  OP  fitekett' 
ings  as  to  oiif  addressed  to  her,  or  to  any  person  eoanected  with  h«r 
of  them,  upon  aSairs;  and  a  similar  notice  from  one  Oaoen  Keman^ 
up  and°Myiiiir  ^^^  claimed  to  be  her  executor. 

costs.  The  Defendant  being  in  possession  of  some  letters  or 

packets  of  Nanny  HeaHings^  —  which  he  had  recdred 
from  Danerara^  among  which  was  one  addressed  io  "  Mr. 
Eafiej  Gapkam,  Surrey, "  and  all  of  whkh  he  believed  to 
relate  to  the  affairs  of  the  deceased,  —  under  the  M^vice 
of  fiounsel,  refused  to  deliver  th^m  to  the  PlKintiff,.  but 
offered  to  open  in  his  presence,  and  in  tbe^  pi^eoce-  of 
the  brother  -of  the  deceased,  and  of  Owen  JSimum^  the 
letter  addressed  to  the  Plaintiff  the  Defendant  having 
no  iq^est  in  any  of  the  documents,  and  wishing  only  to 
senure  himself. 

.  .  This  wias  not  agreed  to,  and  tlie  Plaintiff  commencef^ 
the  present  action ;  whereupon, 

,7he  De^ndant,  upon  affidavit  of  the  above  £|cts, 
obtained  a  rule,  calling  on  the  Plaintiff  to  shew  cao^ 
why,  upon  delivering  up  to  the  Plaintiff  the  letter  a4* 
dressed  to  Mr.  Earle,  Ctaphaniy  Smr^r  and  upon  pay* 
ment  of  the  costs  of  the  action  up  to  that  time,*  a)l 
further  proceedings  in  the  cause  should  not  be  s|^ye4 
Pickering  v.  Truste{a)  and  Brunsden  v.  Jstsiin{b)  w^r^ 
referred  to. 

(a)  7  r.  JR.  53.  [6)  Tidd's  Pn  571. 

TadAf 


Taddy  Serjt)  who  shewed  cause^  contended,  that  the       Ui§§i 
Defendant,  not  being  executor  of  Mrs.  Hewlings^  nor    ^^^^"^ 
setting  up  any  right  to  the  letter,  had  no  claim  to  the  7. 

indulgence  of  the  Court;  that  he  ought  to  offer  all  the  Houwbnm. 
letters  or  none;  and  that  he  cottld  not  be  permitted,  to  '  ' 

stay  the  Plaintiff's  proceedings  upon  giving  up  only  a 
portion  of  what  t^e  Plaintiff  sought  to  recover.  It  was 
impofisible  to  say  what  damages  the -Plaintiff  might  sus^  .     . 

tain  by  the  detention  of  any  of  the  papers.  In  Pickering 
▼.  TruUe  the  value  of  the  goods  was  admitted,  and  in 
Brunsdm  v«  Auain  there  was  no  dispute  on  that  point 

WUde  Serjt  was  heard  in  support  of  the  rule. 

'  Best  C.  J.  Brunsden  v.  Austin  is  expressly  in  point, 
lliere,  a  defendant  in  trover  was,  upon  terms,  permitted 
to  surrender  a  part  of  a  steam-engine,  which  he  admitted 
tiie  plaintiff  to  be  entitled  to.  Here  the  action  is  brought 
for  a  bundle  of  letters ;  and  the  Defendant  says,  "  I  will 
defend  for  all  but  one. "  On  that  authority,  therefore^ 
wie  should  -be  disposed  to  grant  the  rule.  But  the  mo- 
k^ent  the  Court  went  the  length  of  saying.  That  if  a 
l^rty  brought  into  court  the  goods  in  dispute,  proceed- 
ings should  be  stayed,  they  decided,  in  principle,  the 
present  question  also ;  because,  if  they  could  do  it  as  to 
the  whole,  they  could  do  it  upon  terms  as  to  part 

The  Defendant  must  pay  the  costs,  because  he  'has 
asked  to  stay  the  proceedings  generally,  which  is  too 
much ;  but  on  handing  over  to  the  Plaintiff  the  letter  in 
question^  with  the  costs  of  the  motion,  and  undertakmg 
to  pay  the  costs  of  the  action,  if  the  Plaintiff  recovers  on 
the  other  letters,  or  more  than  nominal  damages  on 
this,  the  Ddendant  is  entided  to  have  his  rule  made 
absolute. 

The 
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18«8i  The  rest  of  the  Court  concmredj'  Mid  Ae  nle  *«ww  i 

'  Eamlb       ni»fle  absblute  upon  thia  fidlowing  terinfi:—- 

V, ,  The  Defendant  to  delivier  the  letter  in  'qtitttitei  to  s 

HoLsaBSfMs.  the  PlaintiflP  upon  payment  of  the  costs  of  tbe  spfiUw 
tion;  and  if  the  Plaintiff  would  accept  that  letter  vith 
the  costs  of  the  action  in  discharge  of  the  action^  phn 
ceedings  to  be  stayed ;  if  not,  the  Plaintiff  to  proceed; 
and  in  case  he  idiould  not  recover  damages  for  tbe  other 
letters*  or  nominal  damages  only  for  the  letter  in  qati^ 
tion,  to  pay  the  costs  of  the  action.  ' 


^-p*.  4.  Archbr  t^  Hale. 


The  Fbintiff  1>ARK  J.  This  was  an  action  of  replevin^  and  the^oase 
and  Defendant  ^53^^^  before  the  Court  last  term  upon  a  rule  to  sbewj 
suitieferred      cause  why  the  verdict  obtained  by  the  Plcdntiff.Btdbtt 


the  cauae  to      preceding  Spring  assizes  for  the  county  of  Ekris  should 

imd^Mf^'^'    not  be  set  aaide;  and  why  the  Defendant  should  ndt^fae': 

without  the      at  liberty  to  enter  a  verdict  for  S56L  found  to  be  doe  j 

privity  of  the    j^  jji^  fo,.  ^^^  by  ^^g  ^ward  of  James  Dmiing^  Esqiiiiicv 

siireUesy  that       ,         >* 

the  replevin      ^  ait)itrator  in  the  said  rule  named 

bond  shoald         This  rule  was  drawn  up  upon  reading  the  record  of = 

cwity"or  ^    "*"  P^«*5,  and  a  rule  made  ia  this  cause  ob  the  Wed^ 

performance     nesdoy  preceding,  and  the  affidavit  of  the  attinmey  for 

of  the  award :  ^jj^  Defendant,  the  avowant   In  order  to  understand  the 
Heldythat  the  r 

flureties  were     c^s^  ^  n^ist  be  observed,  that  an  application  had  bmi 

^i^charged.       made  to  tliis  Court  to  set  aside  a  verdict  which  the 

Plaintiff  in  replevin  had  obtained,  upon  payment  of' 

costs  by  the  Defimdant,  both  of  the  trial  and  of  the  then 

application;  and  that  the  Drfendant  should  be  at  liberty 

to  add  other  avowries ;  bat  if  the  Plaintiff  would  consent 

to  refer  to  any  arbitrator  to  saj  what  was  due  forent^'i 

then 
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thea  tht^rnle^'fra^  to  be  disebarged.upon  paymeBt^tTie  I899i 
costs  of  the  aetioB  by  the  Defendfint  to  the  Ploiiitifr'; 
the*costsof'the  reference- to  be  in  the'disereftloffoftle 
arfedtviikcdr:  dad-  it  mbb*  further  staled^  that  ttk  refXmu 
bond  9hoM  stand  as  a  securiiif  Jbr  such  stM'at  sikuid  fy 
htmbgjhtaid'iobkdue. 

These  kst  wofda  will  be  fomd  to  be  most  materiial^ 
as  upon  them  much  .of  this  derisioa  Will  depend-. 

After  the  above  rule  was  made  the  parties  did  agree^' 
and  an  order  was  accordingly  made  by  such  agreement, 
by  my  learned  Brother  Gaseleey  to  refer  the  matter  to 
James  Dddingy  Esquire,  barrister  at  law. 

Upon  this  reference  it  appears  the  learned  gentleman 
mentioned  in  the  order  of  Mr.  Justice  Gaselee  proceeded, 
and  found  the  sum  of  556/.  sterling  to  be  due  from  the 
tenant,  the  Plaintifl^  which  Plaintiff  is  now  insolvent,  as 
It  is  sworn,  and  as  is  probably  the  case ;  and  the  De- 
feodaiM'hafs'pBid'tathB  PlaihtsiF  die  eosts  taxed  by  tfa^! 
proibenotai^  as  ^me^of  the  above*n(lentioned  rules 
rei{*in».<' 

^It '11^' positively  fjwom,  not  only  by  the  attorney  for 
tbeOPIaintiff^  but  by  both  the  sureties  in  the  repleViiY 
bend^  that*tbe{y  iiet^r  were  parties  to  these  proceedings ; 
thafe  they  were  tjken  end  entered  into  without'  their 
privity  or  concurrence;  that  if  the  suredea  bad  been* 
ailp]Ied>taj  tHifey  >wikuM  not  have  consented  theretcH  ii*d 
th&t  Uyincb  proceodiags  having  been  taken  without 
their  cunsedt^  diey"  considered  themselves  disofaaiged 
fit>^  bll  ftiture  liability. 

iiThk'qdefftioii  i^  Whether  under  the  circumstances 
they  ate  discharged  ?  for  there  seems  no  reason  to  say^ 
ir^hey  should  be  so  ctxisidered  by  the  Court,  the  prin- 
cipal  flMQr  &ot  renkain  liiible  upon  this  award. 

yLet  as.  first  Bee:^bat  the  condition  of  a  replevin  Ixmd 
isji-  iiisjihMii  tbeiHainfifl^die  tendnt,  shall  appear  at  the 
nddbc«iititir<rjc«avt.aaflt  prosdcute  bis  suit  with  dSett 

nodi  and 


.71  .v^t^flB  HMium^ftaF  « 

4Mr  iBK&M  SMBjr  (E^nHt  MUM  %fMrvll%  -  IBrHBDB^  cHB 

or  to  see  done.    '  •      -=• ''    '^"^^  "»»•*'  '•^  *» 

^'  >rh»  la  \he  only  «eeorify  V&Kfi'^b/>ViTfll£)8r  W$4te. 
ttte^li  G;^.  e.  B:  ;.«».  die' tiiirkm^gMip^ijfM^MMI 
Hi  «Btb«Mfled  to  demand,  tmd  tl^  enljr  sSitm^ttlff^RUA 
dM»^sto«(!es'h8ve  entered.  '  *  '^'^  ""*'*Jl*  **'^ 
-  -  Btit  Bere  the  replevin  bond,  it  i^  atlii,'^wMHfSpt 
«e«uHty;  and  tbat  the  saredes;  mjMl^ffSt'ifSil^m 
^htiAt,  are-^Mutid  to  pay  the  WfaAdWM^MMLW 

jimy^M  ".  ';.■  .      ■  l>  i'ul  ;!»3ak|  lOMMt* 

''^Ttfe'ttirety  says,  lumhacHn-jklffi  VeiS^t  M  ' 
no  means  the  engagement  I  entered  into;  r9flfi^{ 
COdk^idiiit-the  tenant  iihtM  jfirbMSM^Kfif'fcft'Uif 

«tii<«ii(lMut  delay;  imd  that  r^ttifn«'lll)^lflJH[ 

ihb^M^  Uticedi  ifthatriWiltaH^ifla  MPi&pliU?* 
i^'i^pbA'^is  motfeir  it'^hishii'citf^'ffit^ihi^idBnsriB'^ 
Att  igomSes  ^aa  not  aIteredf'^*4Ux;&9Mfc'Wllfl%«to 
tf6ii;i«Ml  -the  mthorhy'  6F  lk>iti  ^iiif^}kudl^'*cM 
AAitteXSboic  tif  Gommta  fleas  ^dtt^^^^Vj^tibW 
48  Ib^^^teeided  dw  point :  fbsl^  1ltfyil^^iailraiP*J(iU^ 
«il|d»M««t«f  («),  where  on  a  id^^M^e^fhMf 
lM4pCMtf'7(k9tio6  Gidft^theii  ptAmuig}  xbsFWHMV 
(iM^fe^a  Mplevtn  were  not  dbriulfgtia  %J^  (AdTWiV' 
gHre»ld«e  Fhmtff  in  replevM,  6y  ri€reM!SlMe^  9*^'^ 

-^ifctoe  WM  so  decided  In  T^li^  'l^tJllM  dlfWUbF 
p««Mfllc -fudges  sat  hi  this  CJoutt  ^  ji.>../io.m  yiit>$w90i« 

--4ie''9anie  case  aftenraidir  feturitforifli^gdtf  rffliMMIP 
eodJHvpiQR  a  dedraiTer  td  the  plefts^th^/fliyMSaKMf 
my^BwlherJBtimM^  andl  bdti^  9k^^fiii^afiUUk^ 
GbdM^'lMit-^e^sase  h«tidgbe<m'M»-r^iSlMMSrMe|ilMtf 


i: 


h)  %  Monk.  39»a.  abd  7  roaov/.  97.      •▼  I  xlOV 

fiwr 
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9PoM  to  t)i«  oofitriu7»  lUjiM^^ 

^liar.  ^  t^jr  <^^  tb?  be  itfieved>  MSt  eontiliM  tte 
CotNt  tliai  their  MtrntioD  it  in  ftot  dM«d. 

Etifl  ^ifp^  tlw  piefflot  ttmiot^  dMie  cMa»  ^mm 
ipwuadj  mid  our  MWiion  was  dt^wft  to  wo  ^tiivr  ^ 
i  iHi  ieilber  tidei  fund  acctHtdii^  wt  gwra  Jadf- 
•gtiost  the  8ar««iti.  But  when  I  went  how^ 
1|[ppl^  ffifiWflH^  to  olliir  cases  wkh  wiiidb  «iy  «wa 
pitvpli  ffHioimiiiKJhHBe  fiirniefaed  me,  I  fowad  tbet  4te 
¥^  4MIMB  ^Mfmr  T.  BinmJc^r  had  been  ot^Mfturiied  k 
wolher  yieee;  the  decision  of  the  Oonit  of  ComttuQH 
V!\m}^  l>iM  ^MUid  tobemong;  I  tbei«fiM>eett|fed 

,  |^9(|fi.|hf!  sh^n^.jdeoeicMi  m  this  Ooart,  it  appflam 
()l^l9,.)l|flijrM  fiff^.fod  that  an  ap)»lka|idii  eMe  ^(de 
Ihr  ei^  Jlllfipctiopi  01  the  eqaiQ^  «ide  of  the  CoiM  e( 
^lia^(f(ffpimifi\Vf>,^^  the  preceedoigs  in  iMs  CMit 
9l(^^,^\m^\ff99A\  and  after  «i^imetit%eoiiQs^M^ 
1^^1491^,  j^at  O^urt  UDaninoaely  ded<M  ihetlh^ 
^pllte^  being  «n  iindartakii«o«i>t(ie  p»i% 

iSf^f^ittf^  d^jl  the prioeipel  sbonld  proeecnie  hie  Wtift 
«ii^,f4|^^'^  wiilmit  del^  and  maka  iwtam  4if.dii^ 

iphi^wi^  fp  tiie  eure^y  and  wtthoift  bis  coocnrmee^: 
having  «i||9red  into  an  j^greemem  referring  nMUeie  to 
niMimiriM.  Cwber^  the  tonant  was  precluded  firwi 
proceeding  according  to  the  conditioD,  and  nnder  ih^ 
,  to  stoj  idl  prooBsdinge  pending  Ihe  nsbi* 
wns.reetraisied  by  the  ect  of  tbe  iandloid  ^ftrntt: 
thi^.  which  his  sunsty  had  engag^  lie  ^dionlddoji 
^  of  referenoe  waa  OKecutod^  |he  hnnd^ 


Vot.IV.  li 


J  ,  JR<w)Uectinft  ^  ,tho«e  wb^  sit  b§r€^|4w>wfc»t^iery 

^i^^^ent  p^irson.pdresided  in  tbe  C!oui$,<]|fi  ^olie^VfiMt 

tbe  Unie  of  Um  ab9ye.4eoiwap»  ^e  .depth  ai|d«^$Aidi^j9f 

.b\».  leiwiiRg  ^pon  all  .m^eots* .  parti^i^<iil6<^i^9^ 

f^^n^ected  with  a  conrect.  admibbtratipii.' oCijh^rj^i^ 

:f)fi5c^  (b^  apcuracyand  correc^neaaof.biajiilitoo^tMd- 

.  ingf.  ^^  anxiety  wUh  which  b«  invastjlgiit^  #ltf«i&J9Ht^ 

J^|:t  that  camft  before .  hiio»  aod  Uiet  e9Qtr«mK><fa«lMP 

^Ub  .which  b«  arrived  at  his  coiKdu$i(wg»-^h<y  BMhwffttr 

with  me  that  my  dedsion.of  Lord  Chi^  BMoiv^Zl&MyMn 

i»  eii,tjt}^  so  the  highest  reiipect  AnA^cofx^iis^utklfkAQni 

fiy^fV  Judge  who  either  »ow  .siu  oe  bf reaflMbfibdi  jRliib 

JVestmiiisUr  Hall.  ■    .   .  ■  »j  r/ebb  itid 

,   Tbifi.  casey  boweyerj  cafDOioa  agajir/iipol^itbcdnmls 

before  Lord   Chief  Baron.  fifc^ttfi^/wMrdfti^iiiil^ 

argM^.  by.  coansel,  aad«iiiap|Niani  tbdlijliedbMl  titf 

(be  twq  decisions  of  tbe  C^i^iM.Q^jbmtMSht^Aii^ 

b^for^  bi)[p ;  aod  ofter.time  take«  to^'Oonaidsi^iiabnd- 

.^^Pi,  after,  almost  daborate.0iigpiniebl^!gmiiledkbit^i8i- 

,pet|ia|  ipjw«tioa  agaiostttba  prpceediogtJaiiduaUCIpai*; 

j^^  Ae  J^Kvrd  .Chief  Baiioa  tbooght.that  HrUethenatlie 

.^re^  Wft9.in fact  placed  ia  adifimnt^sitiiA^oik b|Dnhat 

J^^d.tflr^  place  on  the arsaiigeBicali.betflKeenljthe  bidd- 

^^.  apfd.  t^aat  was  l^a  thet. question  than i^AielhMEfay 

:»^^,chMigeof  aituatioD.  be  mightiha^  heaaupoQudbrdd: 

.^t,  .whether  he  did  iniai^aaafdly«ast9iDraii||)fifl^itt^ 

.,   iVpdf Lord  CliancelloK «£Mb»in.prollOlIEK|■gltfaaljbdg- 
.  ili?M;  pr  the  House  of  Ijords,  ia  tfai^  nseiofi  ahuipfilal 
4VoiQ.  J^dandf  Tbe  Gaoarimr  andGmpam^^^lOAk 
'qf^elcmd\0.B&'efford(a)yaoom$  toilayidawqctheiftttiiiir- 


(a)  6Dfwi,t}^.  ^2^ 

ing 
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rft|jf>pb^fffett5  OS  dpt^tkable  to  all'  cased  of  print?ps}^aiid      '1%^^ 

surety  with  reference  to  the  dubjeet  oF  ball  only:  ^S^fe 

^V'^^KHs^LbTiblilp  ^ays,  ^  Wfth  i^pect  to  principal' 'and         -'t,^ 
J«ut«y  ill  a"  bdnd,  where  the  creditor  enters  iiito  ah      *tt^^ 
'^tgireefthetit  or  binding  contract  with  the  prindptf  debtor 

to^^y^  him  Airther  tAiiie^  without  the  concurrencb  of  the 
«i$liftty^  the  surety  is  discharged,  as  the  creditor  by  hts 
-ktfl^iCMMrttct  destroys  the  benefk  which  the  surety  had 
-iitldcrith^  fbi^fliMfif  Gtatract;  as  he  thus  puts  it  out  of  his 
<lMrai'>p<iw«rito  nmke  good  his  engagement  to  enfbrce 

ttnyedim  pajdneBt  (r6m  the  principal^  whi^h  the  suriefy 
«iiif«HiM  bave  k«d  a  i^ht  to  require  him  to  do/' 
^noSo4ti*0  the  surety  would  hare  bad  a  right  to  I'equit'e 
i&idH  dMi^^Mut)  to  prosecute  his  suit  speedily  and  wi(h* 

out  delay;  but  the  landlord,  by  his  agreement  with  the 
^Imantcittlid'^ttyjiig  his  proceedings,  has  restrained  the 
^jirbtyifrionf^ompdlmg  him  so  to  proceed. 
ii^^iO  bailie ^«aidthat:ilk$  oa^s  from  the  Exchequer  were 
^iteriwehtJmwdito^u^  im  the  last  term.  I  presume  the 
•Jeaniedicattilaelxwer^  not  on*  either  side  apprized  that 
Hioi^idiciiims^  bad 'tfltoi' place  oo  the  very  pohit,  other- 
;«iBe^e«ibtiesaj:;oar  attention  would  have  beien  calM  tb 
odtefBiii^flat  luMdng now diily considered  tbein  and-die 
JMiasocii  <thdmiti  oonteiiMd,  we  think  them  more  Bgfte- 
"UM  toiithe*  iMUsditlQn  of  a  replevin  bond  than  the^dij- 
vdsioiilutf/  tfaia>Contt;  more  consonant  to  tiie  provisions 
iktA^ffiaiimeet  llG.£*  o*19.b.2S.  and  to  thegeikfral 
aru|usi;.Mspictirig' principals  and  sureties,  perhaps  oH- 

ginally  considered  in  courts  of  equity,  but  now  adopted 
'^jjad^mA^Mpan  ia  oourts  of  law.  We,  Cben^re,  think 
ijlkftfitbia  ^ole^^as  fiir  as  it  affects  the  sureties^'shoiiM-bo 
j^ds^&ha^g^yjnid  liiough  not  of  muoli  use,  it  tiiay  be 
*afaMtitB  lagMst  the-  tenant,  who  is  stated  to  be  to* 

solvent. 

As  against  the  sureties, 
giii  Rule  discharged. 

i;  2 


m 


.VI  ms^^^.^m^J^^Timm 


fIT  HI 


Atrampttt; 
Held*  that  a 
plea  that  the 
Defendant's 
«ndertaking 
was  for  the 
default  of  an- 
other, witb- 
oat  writuigy 
and  without 
consideratioiH 
night  be 
pl»ided»  al- 
though the 
facts  might 
bave  been 
given  in  evi- 
dence under 
the  general 
issue* 

Sof  a  plea 
that  the  per- 
son for  whom 
the  Defend- 
ant's under- 
taking was 
gnren*  was  a 
feme  covert. 


::\ 


"^^XfiiP^IT.,  the,.first,ebpnt;<,   ^        ^^ 

,   /stated   tW  ^nn  Prickett  jvas  inaebtM 

Hawetls  before  they  became  bankrupt,  and  .w^  arrested 

at  their  miU ;  that  thereupon,  m  con^Ktev^ion  4l<>('fbe 

j^cnoelts  (before  their  bankrgptcjr)  yopja  pro^^      i^ 

iwh^g^  iJtAnn  Prickett y  aiid  take  ^er  bill  of  ei 

fdt  theaitiount  of  .the  debt,  the  X^efeodaiU  uidei 

pay  the  toiount  of  the  bill  of  exchange  m  case  it  i 

be  .^shoi>0ured  by  ^«»  Prickett*    Avement  c,    ,  ^, 
a'    !;:•-,       -  ,    "       '  '  X  '  w  A*  'tf*®  t^Uaai  m 

honour  by  ^itn»  and  nonpayment  by  Defendant.^    «v    •  ■ 
';i  r  t.^     "^    ,    J.  .  '■  ''*  '?•;«; L:>^>a  pfiB  Jain  8in 

.The  second  count  yras  upon,  an  undertaking  to  pur 


fhp  d^bt  for  which  Jnn  pnckett^  ^as.  ^>'^ted«  in  goj^ 
ataefatibh  ottiaweUs  procuring  her  discnarjm.      r       tr 
The  Defendant  pleaded,  first,  the  general  issoe :  th« 
f^urt^ple^-:w8%  that  the  s^ppos^J^omj^^^Jg^ 
talvii^s  in  the  first  and  second  counts. ^(^cCiTelyjiM^ 

^^f.W^  «P«««1  promiaes,  an^  ^f^c^  ?f!/%'^„ft 
SM^irf  promise  for  ^^  debt  of  ^p^th^^g^^^j,  tg jjri^ 

of  or  relftung  to  the  said  Hv^pos^d  'iJ^^^ffli&^Jiki 
tn«',said  $rst  and  second  CQuntfi.<:^  ^«^^<i^^6iBlMiP9ii 
or  eUhf r.of  them,  nor  *py  wwprwd^W.t^tPRft!  ^^fiffiflfe 
wherein  the  consideration  or  <!onBi;l^n^oj)f,%-.||^]^ 
sjpecial  promises  or  either  ofthe^  'J^W  j?P  ^e|fg  ^^  Qg 
8hewn,.wa$  or  is  iq,  writii^,,  pr  *«?, .^JifiJift^igfi^iijrgJjllft 
said  befendaqt,  or  by  wy  <>fl>er,^ir^^^J)||i^||p^y|(o 
lawfiilly.authorizaj.  ^      .  \,,-..,,.j  3,,,  ..^^rf,  Jr  noite 

^   ■  T  first 

1  I  i 


m 


w-it^ 


.V 


IN  TltfM^&^^'^^iUW^^^.  IV.  1^ 

fiiftaod  aoeoDd  camts  of  the  aaid  dedaratioa  to  )mw%     ^n^  - 
UoNM  indabCed  to  the  said  Tkamax  H<me8  and  JMif    'T /l^^ 

MAOQB 

ilUmiM,  and  firont  thetB  OBodinMlIy  vactt  tbe  uakiog'         «^ 


coiMiU  reBpecbveiy  atetedy  the  said  Afm  PriekeU  mtm 
<b«  Wife  of  me  'WiOLit  'Pricktti,  which  sind  frtZMoi^ 


^SS^^^f"^^  ^  **'••  '**^"*  •^  *•*  »».««jp«W»d  ,  ,;3q„„„A 


£  3£.fl  ^l    oil 


^uring;  au  th^  time  aforesaid,  was  the  husband  of  thf  '^':'  '^/^^  f  ^^ 

eiiS^Ann'^Prickett  and  in  full  life.                                ^^  v  .•{>'i;3^si'ntf 

P^'To  these  pl^pits  tiiere  was  a  demuvrer^  od  the  grouqdf  ^lu  6\  >cw 

flHit  Bj^ev  aohq^i^ted  J  severally  to  tbe  general  issue,  and  ^j^^^^  ^^^^^ 

»  tq  gr^t  and  unnecessary  prolixity  of  pleading t  .::ur,.^^  mjo 

ijsoi.tliat  \hi  lilefendant  had  not  by  those  pleas  of  ^^      '^  ^'"^ 

r  oT  ihem  tnLyerseq  or  ^denied,  or  attempted,  to  put|  «.^  ,,.%^  ^t 

la  issiie,  aii^  oiaifer  pf  fact  alleged  by  the  i'laintifr  in  *i£  .h  i  i.:»lq 

hia  first' aoid'sei^oiid  cwnte^  but  had  ia  each  o^  ^tne  iuum't'-^Bl 

ipSis^ei^tively' mti^^  ^  ' 
iS3i  fttafters  'of' ^t"^  i^  alleged  nor  uepcj|Mary.,to  lie 


-iv9  ni  09 /»3 

"^ifeSfel^Serj^  ia  sapport  of  the  dertiurrer.  The  ftnuftk'  [;}  ^^'^""^^^j 
fS^i^ ilfj'  'tt  cpntains  three  allegations  or  several  der  cs^^d ^  io\  not 
AaS^  <^laii'\Ue  Want  of  a  prpmise  in  writing,  the  want  -^''^  a,^^* 
4^ IhS^  d&^fetid^nVsfr  signature,  and  the  want  of  considerf  Vt*' VtIjUi 
i2fi&%''W*^lie  j^rotnise ;  to  which  the  Plaintiff  coiild  not  ^  '-^  ^^y^^^'^t 
^l^<&^^i^^in^l^t(^  answer  wtdiout  replying  double:  for  \\^ 
bB^dUKMiidP  we  Iss^e  and  succeed  on  one  of  tbe  alle« 
^iSai^fli^'Sltfdidant  might  stitt  have  a  good  defen^ 
^^Vll-  W  i^k  others.  But  the  niatters  plead«l  mifi^ 
8k?  pi^  id  '^Villence  on  tlie  general  issue  ^  Ibr  if  true 
cme^wiil'tio  brbmW  on  which  the  Plaintiff  could  s^ 

^^ilifc^i^tl  iill^is  biso  ill.  By-reference  to  tbe  declar-, 
ation  it  shews  die  undertaking  on  which  the  Plaio^ 
^S  i^^^iii'&dl^Ving'tt'tb  be  only  dou^lKatwhetller 

^"'*  lis  custody, 


c!:j\o3  dinjl 


mifeidjf^  yet  ibtiPfpnBg  v^m^pmrie^tOitrymKimuBaA^ 
specting  which  the  law  is  doobtfiii^  A  i  m  ipKyl-qgfauMflg» 
8lidn:ifar><ftiplK>inifleitl»/pB)r  a)ali|nId;q(lBini^i£M^gi^e 
^  Z2orplifei;(a)  :S6^vera[i'.adonlifaiBg^dlsi^U^ 
which  the  Defendant's  guarantee  was  ^Tfatttd-faaift  beeti 
a  jbyi.cmciv^tbe  Defendant  vbidd^^  iidveithc|iQ8%rU)ii&ble 
Willis  gtiaffantee :  Bmkg  v^Cr^^ {b)  lLhs^m9tiis{  jUicgqi 
iDi{^t  also  hsme  been  given  in  evidence  uodeiitliegepenll 
issue.  .  .  ••?       .      "  ,.  .  'jiij  :\r>  •  sMw^  'r]'}Ci 

.  Taddy  Serjt.  cmtrd.  The  fotifCh  pl^  i9<!flo^a(ker 
than  ibijdea  of  the  statute  of  fmnds,  aoM^in^t  to  llie 
eonttrnction  pat  oti  it  in  Sdundersv*  WaigfeiS'{i^'^ani 
Jenhins^x.  Beytiolds.  [d)  It  is  tfaerefere  sttffioieti^y^gl)^ 
biitrif 'laU^arious,  thai  is  not  one  of  th^  obj^tionb'iJMd^ 
on  :the  demorren  As  to  the  pWs^criiioatllingti^  tbii 
general  issue,  if  it  presents  matter  of  law,  it  may  pi^opdrlf 
bd  pleaded  t  Hussey  v.  Jacob,  {e)  •  Tbe  same  4^  i^ai^fies. 
tothclastpteoi  •  ^        '     "   ••»  ?'  ii'3<n«i'{ 

Park  J.  It  may  be  truly  said,  that,  looMng'tlmii^ 
«U  the  law  books,  there  is  not  a  greater  variefy4>f^o^]iioflQ| 
ij^MKivaDy  question  than  what  pleas  doorddVnotdLmbiHilt 
tDithe  general  issuer  nor  any  ond  upon  whiob^dlere^is^'i 
greater^mass  of  contradictory  decisions^  "^  -  •  *  l>^i<.'.'rr> 
•  I  i'iSh^U  not  therefore  attempt,  tkbtigb  f  ihareflodked  at 
many  of  them,  to  go  through  or  endbmm^  ioft^ccmciid 
tbctti^'  I  satisfy  myself  in  getieral  with  ^&ajp'rngEj»tbil& 
though  perhaps  the  general  issue  might  answer*  chef  pjui^ 
pose^  it  does  not  therefore  necessarily  fotiowtbatFtb^ 
demurrer  on  this  ground  must  beaB(kw€d,.im!^:itfaat'tbc^ 

' .1  '       .  .  •  ■■  ■'    vi.hMh'icr 'jMj 

{a)  sB.^  A.  Z17.  (d)  zBt^m&t^ii^u  n 

(f)  4^.  uT  ^«  596.  P*  37>*    '  '^^  Raym^  S;, 

\    I  .'  %    '.  v^^\^  '|i>:j1MnMyu?> 

,  Defendant 


tK  riki»M  Sf  flDkrOkv  ^t^&ED.  IV.  999 

Selafid«i*i^9*ib(»tniiv«Qrr  ginu  tfiir^ioattef  :fair  ^fifiban 

^^^THiK^lare  maiTiiiiMbees  'fvndHeb^a'  tl<f<ind«h1i<4Rtt 
ik&vf^mn  nP  {^ing^his'cteftBHBe  in  jmHAicet  or  of  pa^ti^ 
ffe^  Aeitcdbffdyr':     •■'•   •••?.■•■'.  ^   -  •  i   -m  ^in'/r 

^j^d>tf]^8|^.liTe. facta  Uhged  nn&r  tbeDefioMfanol'a 
feipeoiAl  pkfe.'Vii^  bAte  be6n  given  in  evideium  imdtv 
fiN»rgq:)tAib  Jbsae^  the  question  is,  whether  ^  'fiiame 
facts  stated  on  the  record  do  or  do  not  constitute  a  good 
plea. 

r^OBee^Bp^^if^^^af  <tne9  in  which  this  iway  be  done  isi 
fRhera  t}id<))fauiUiifF'a' right  of  fictton  (wfahsb  is  confessed) 
trfti^<^id^by\ijilltter  esp^fado,  as  by  payment t  which 
iaAytfte-^ivenriii.  eyldencb  under  the  gener^  issue,  dr 
fbutMLi  The  olher  case  tnay  be,  where  the  plea  docd 
i)dt  4feRy^  the  "tdeplainttSony.  but  answ^s  il  by  mbtteo 

^^^^lejif?^\mijm^4kiilcasfQ  consists  not  in  denying  Cbd 
Plaintiff's  right  of  action ;  it  is  not  a  denial  of  iHeikcto 
itt^e^^dedvi^tion,  but  it  is  matter  of  defence  in  law 
arising  out  of  the  statute  of  frauds.  I  think  the  whole 
df^dHsidqofrioe^  Mb  to.  what  plea»  shall  Amount  to' the 
gBoeral«isbu0y  haa^bwtt  folly  and  admirably  exiplailidb  isjL 
tbmJttdg^BifyksfiJSolifydy  iind  LUtkdakf  in  tfaecaao'^f 
Gedrh^s'HitofkiMffih  lAsB^iSf  €.  547.,  and' which  leasi.noit 
quoted  to  us  in  tbbcase  at  the  bar  on  either  side^  .j 
:  ^  laibeipresdnt  clei.s&  if  is  true,  that  as  it  appears  to:  us  to 
Mumm^ioa  brbvgHt  for  the  debt,  default,  or  miscarriage 
oSiiiQidifir^  thei'prodf  must  at  ihe  trial  have  been,  tJhaA 
no))  pi^mise  was  hrx-writingi  but  stilU  on  the  fape  of  thti 
dcblaraiiow,  tlufc  promise  was  good.  Bat  though,  on  the 
gckitlialis8nf,;lbe  PIiuntifF  must  have  proved  the  writing^ 
li)e 'Defendant  avoids  th'at  by  shewing  in  pleading  that 
it  was?  not  in  Wrkti^^ 

^ '!fije  saiiie  php^rvations  apply  to  the  fifth  plea,  the 
coverture  oi  Anne  Prickett. 
'"''^"-'•"  II*  The 


""^^^r    9tbfln«liB»l«t(5iCfei»<fe?niil44M4lni)^ 

(fl»F>99Bilb<il=.^«  .4ns)H»iiA'<pfii^f«ir  ier«9Mt>;$>Qniiiik> 

prifonownt  would  be  a  snfficiqnt  «9Dsid«nitioiu%|un(b 
«  protnis^  and  that  the  Defeodaot  wotM  be  Uablob 
,3;.]^b  the  undprtaking  is,.  wm^B  4tM  ^[^  nnHltiii 

Mrf»n<>r>iann<»  fr>Ti  ifae.iuaiQiiiU«  and  thfitibitaf  diiiiT)liifwMlill 

mi  bill)  would  paj  the  9a§if^9^;M&^^iMff40njl||l¥^ 

be  dishonoured  by  the  aaid  Ann  Pricbtt^    This,^  tbongh 

'Anew  Bzomifie* .wjis  stiH  i onlififlciKfl/flniZ  nii  thanMilt  oC 

dlfe^«$m4flRti^  W(^<twbi^ol  madj  snivomai  oadl  biu 

^ud  ;aoil9tnl8 


,»ooaJcnTraTi>  ".  ■   r  ^  i  <  jr.aj  e^ri^odi  VukO  odT 
aaw  shn  .s>v,  ;.:  r  .i^iv^v;ni  oJ  ^JthodJOB  oa  bad  ^dl 
Fet.  5-        .b©81«riDeia        COSTELLO  V.  CoRLETT. 

ADdendantt  HPHIS  action^  wbich  had  bera  oomroeneed  in  the 
][^da^^  Palacd  Court,  was  removed  by  th^  Defendant  inta 

in  an  ezcestive  the  Court  of  Common  Pleas.  The  Plaintiff  having  n-^ 
•am,  can  only  QQ^ered  Qon^iderabljr  less  than  the  sum  for  which  be  bad 
cottt  under  ^i^ested  and  holden  the  defendant  to  bail,  a  nde  nid 
43  0. 3«  ^*  46.  was  granted  to  tax  the  latter  his.  costs  under  the^  43  G.&. 

c«rt?n  which  ^*^*  *'^-»  ^y  ^^^^^  ^*  ^  provided,  that  where,  «  De* 
the  action  it 

brooght  I  where,  therefbfe»the  action  was  bnnight  in  the  Pahce  Court,  andreoKyved 
ja^  As  CoOBuaosi  Pleii»  the  ConsKntFIeM  r^fiwd  to  order  hii  coitt  to  be  taxedL 

fondant 


in  riifim  au^mm  m^^iso.  IV.  ^5 

ltitllid4i^«mrt«mli{  ta  be  t^e^  ftytM'itjyifti 

SLlSffiOSk  Stlj^  <i9|ji  sKei^  cause,  objected,  i^li^der 
ndbs^ukiMM'rdldPsotigtU  couM  on^b^  gH^^'tHe 
c4tofai«!)|ll(l^irt^h-'ibb  iieiion  was  brou^tratd  tbat^Bh 
^^f^fctf-VftilMf  (ton^  ivmoTed  )nto  this  X^rH^S^ 
*«(j^f ttfthfef^aiifee  Coiltt.  '  '    '^ 

1o  tfflM(teef;t,^%'^i%^  bf'tfae  ruH  argtid!^  ffijilff 
4lltMJA^cibd^H¥«'{kUt  oti  the  act,  !t  ik)%ht  ^a^j% 
)tflld0dflVl)dMA^»^  act&ois  in  the  Weifor^dmVit 

and  dien  removing  them,  to-  a  bighet ;  tJiaettAft^tiaHfMe 
4N^aMM^'ii^6l^        receive  a  liberal  con- 

stnictioii;  but 


Th^  Couri  thought,  that^  under  the  circumstaocev 
thqr  had  no  authority  to  interfere,  and  the  rule  was 


Discharged.       i-^"^ 


ad*  fli  bsT^rionifnoD  ff;  .' 
oJni  Jaflbna^aCI  :<!i  {  '  I 
-sigaivBd'Bijnitil*!  ■•«' T 
bad  sd  doirfw  iv,^  *.'   -  '^^i 
VwK  aluT  B  Jir.d  at  * 

•eCE  a  aiddw  iIgHj  (Lj   • 
bsvoom  bfljs  ,turoO  9D£k^  ;>.i; 

toabcidt 


M 


.1  -  .j«.  ui: 


lud  ol  nsbfod 

9V1S893X9  n£  qI 

^Ino  fls3  crim 
fid  Tsvoojm 

lOboU  f  403 

9dl  r*  ,3  a 

*      d^idw  m  ;  Iirr»3 

21  aoh9s  9rf) 

9)»dw  sid^aoid 


Feb.  XI.  Stephenson  t;,  JHart  apd  W axe^house. .  ..^ 

Plaintiff  hay-    f^^ASE  against  the  l)efen(Iants  as  carriers.  '  The  first 
.     L       •         y^  '  r  t     '^    t    •    .        ^t       1    i    '•  1  /"^'  iJi aw  ?7ill 

ing  been  im-  count  of  the  declaration  alleged,  thftt  the  JDefp^danta 

rswindler  ^^^  I'eoeived  from  the  Plaintiff  a  box  containing 'money* 

consigned  a  goods,  and  chattels,  of  the  value  of  50Lf  to  be  k^'^J^ 

^*  ^    ?*  carried  by  the  Defendants  from  Birmingham  i^Juondofu 

the  Defend-  ^"^  there,  at  London^  "  to  be  safely  delivered  jfir  me 

ants,  as  com-  J^Iarntiff,  for  certain  reasonable  reward  to  tlie  Defenaants 

to°/.  fFejt  "^  ^^^^  behain**^  Yet  that  the  Defendants,  riot  regarding 

%7.  Great  their  duty  in  that  behalf,  did  not  deliver  the  box  anct^its 

mncbester       contents /or  the  Plaintiff;  but  that  Defendants  so  ne^ 
Street,  Lon^       ■.         m  i,    •     j    ,,  ,  ••      .'     v*   .'• ''Vt;  ttrjdu  "j 

Jon.    The       ghg^ntly  conducted   themselves   m   the  premis^,  th^t 

Defendants  through  their  negligence '  and  default  tfee  tox  with  Tits 

found  that  no  ,;    ^  "  .        .,     /^^,,     t^i  -  rir^  '"'  '     ^^  o:  op^  5nl  oi 

.nri.  nprsnn  contcnts  wcrc  lost  to  the  Plaintiff. 

sucn  person  '  "■  *   •  II  vd  Jv>l'.jTiI> 

resided  there ;  ^fhe  second  count  stated,  that  th^  X^etQna^nts  had 

^idTali^*.  ^ec^^^e^  ^^^  ^^  ^"^  its   contents  oi^'the'l^lamtjtf^^^ 

,ter  signed  'Birmingham^  to  be  safely  kept  by  the  DeJencIants,,'  apd 

J^West^v^  upon  demand  to  be  redelivered  to  the  Plaintift^^     lei 
Ae^x  might  ^^  Defendants,  not  regarding  their  duty  in  tliat  Betati! 

be  forwarded  did  not  safely  keep  the  box  and  its  contents"  foV^Sie 

to  a  publK  Jplaintiff,  nor  redeliver  it  upon  his  demanding  i^feut  so 

Albar^s,  they  negligently  conducted  themselves  in  the  preniisesi^that 

delivered  it       'through  their  negligence  and  default  the  box  and  it^ 
there  to  a  per-  *  ♦  ,  «      r>\  •     '^v*  • ''    ^»  -       *  i'  it- 

son  calling        contents  were  lost  to  the  Plaintiff. 

himself  West%        The  third  count  was  in  trover,  with  an  allegation  thaJ 

who  shewed     ^j^^  Defendants  had  converted  the  box  and  its  contend 

that  he  hM  a  .  t,, 

knowledge  of    to  their  own  use.     Plea,  not  guilty. 

the  contents  of  ' 

the  box :  that  penon  having  disappeared,  and  the  bo«  Jh«ving>eM.«riiJMUQrtMltsiwifll 

of  the  Plaintiff  by  fraud.  Held,  that  the  Defendants  were  liable  to  him.  in  an  ac^on 

of  trover.     Gaselee  J.  dissentiente.  '"* 

Held,  also,  that  it  was  properly  left  to  th^  |u«y  t*  say,  wbetbte  ih^  DltaditiM Jtff 
delivered  the  box  i^tfqn^g  .to  the  dw  cq^f^  o(  t)miir^tu^fit)^p,  ^fjgafrjfrt.  |  ...j^^qxy 

At 


IN  TIMS  ^ff  &f9m.  lYi^M  wi&fiO.  IV.  ^?7 

At  the  trial  before  Lord  Tenterden  C.  J.,  at  the  last        ISSS. 
Summer  assizes  at  Warmck^  the  facts  were  as  follow :  ^-* 

On  the  27th  of  September  1826,  a  person  calling  himself 
J.  JVesi  applied  to  the  Plaintiff,  a  comb  manufacturer  at 
Birmingham^  for  a  parcel  of  combs,  and  after  taking  a 
certain  quantity  with  him,  ordered  30/.  worth  to  be 
forwarded  as  early  as  possible,  addressed  to  J.  Wes^ 
Esq.,  27.'  Great  Winchester  Street^,  London.  In  payment 
he  gave  the  Plaintiff  a  bill  of  exchange  which  had  two 
ifiohith^to  run,  purporting  to  be  drawn  at  Edinburgh  for 
Hol  hyGuerin^  upon  Le  Coin&  and  Co.,  merchants, 
Hevonshire,  Sguarej  London^  and  accepted  by  them,  pay- 
able at  Smithy  Payne^  and  Smithy  bankers,  London.  There 
i^ere  sdveral  indorsements  on  the  bill,  and  one  pur- 
porting to  be  for  the  Royal  Bank  of  Scotland,  The 
plaintiff  agreed  to  discount  the  bill;  and  on  the  30th 
September  packed  up  the  combs,  and  the  change  supposed 
to  be  due  to  West  (6/.  lOs.),  in  a  box;  addressed  it  as 
directed  by  West ;  and  booked  it  for  London  at  the  De- 
ienqants*  joffice  in  Birmingham. 

\  The  box  arrived  the  next  day :  the  Defendants,  upon 
pfiering  to  deliver  it  at  No.  27.  Great  Winchester  Street^ 
ibund,,  not  only  that  no  such  person  as  West  was  known 
Iher^  but  that  the  house  had  not  been  tenanted  for  a 
twelvemonth.  About  a  week  or  ten  days  afterwards,  the 
Defendants  received  a  letter  from  St.  Alban*Sf  signed 
c7»  fVestf  informing  them  that  a  box  for  him  had  been 
addressed  by  mistake  to  Great  Winchester  Street,  and 
requesting  them  to  forward  it  to  the  Pea  Hen,  a  public 
house  at  St.  Alban^s.  The  Defendants  forwarded  the 
box  accordingly,  when  a  person  calling  himself  West^ 
who  had  been  staying  two  or  three  days  at  the  Pea  Hen^ 
taiid  irtio  had  told  the  mistress  of  the  house  that  he  could 
not  pay  her  bill  till  a  box  arrived  in  which  he  ex- 
|ioctfid;mao«yy  said  <m  .U»  arrival,  ^'  That  ia  the  box  I\ 
expected;  It'iSbtltaiit^  money  f  and  proceeding  to  open' 

it, 


Hiif/^  having  been  presimlt^  fi>r)[)«i^i«^^etflt^^^  dfl^ 
in  i>A?^mi€r„  it  was  tioxidihiii  iti^^ 
as  Ze  CainU  and  Ca  in  Devonshire  Square^  aad  theft  no 
st!eIi'ii»iMHi9  bwl  eter  Hpt  cusl^  'Wi|{i^;^Sii2M;p^!P^^ 
aiid  1SmkA.{a)  Appficatioo  fe)p  tJb^  %aj|'>til  f^WhlP^ 
the  PhnntlflP  was  then  made  at  the'tte(td»&tie^ljffi(j^*iir 
IkMhn.  They  first  asserted  that  fliif  b^^'lii^^M^'i 
returned  to  Bmningktwi^  but  aft^aMk^^SoakiMniki^ 
l^&r'^ignfad  by  Wed^  and  said»  thai  cm  rec«i'»ia|^tl'^Ur^ 
bftd  ideKvered  die  boot  at  S».  jaikm'}i'im<b^P^k^Sd§9^^1. 
^IdK^TitMrdm^  who  ki  the  obmA  df  ttiiBP^^^Ia^lfaP 
oMeh^,^  lliet  it  was  for  the  jUiy  t«  ^  (tlMK>llW'%hitt' 
tMhsatdon,  fviiether  iD  wairi  not  ^m^^^^^tifMHiS^ 
}t^  m^nking  up  said,  tbiat  *thenqf«l$)||l6i)C^tiilieif^ 
cehsstllefwta.  Whether  the  Deibndftltoj  bM^HviieclitMP 
bdht  ^teoei^iifg  to  die  dbe  couinWoft  ^iii&^%AcMi»^ 
dtity^it^eftrriefB?  '     Vt   ,niii  n&  u  gfii^cJa 

{Tfre  >^y  haflsg  found  a  t^kt^^^'tlmi  MJutMla 
d«lfi6efte  8?lL  17s*  6if.,  '  »''^  laMbb  oj  ecw 

Jii"-'.'.''.!*  :^  .;;'  i  'aU^r  cbo^BOlbba 

bilAitMsi8i(t}t  in  the  last  tem  ilioi^'^^fiAaa'lWII^%iMi/^ 
o^CMs^^utod  that  the  jury  ought  to'hitlfe'tfech^Wtttba^ 
ti^^tititt^d^  Whether  or  riot  the' 'bimUdBe^laeB9H«r 
tc^^4tfile'p<^0H  to  whom  iC  v^9Ji  HoM^O^'^i^^^^ 
ol^teHf '  Alit  there  was  tH>  e^dfeliUe)^  ^fij^M^  <ll«^ 
aU^leaeiiti  tfie  first  count  of  tb^  dedaH^l^  tlihi^tiite 
hmvm  \A  be  delivered  >r  the  ptttMU^  iMA  b^PM« 
cMiilMfrldw  jt  was  to  be  deliferadl  fti^aild  UcwSsJ}!  dMP 
oofl^eir;  that  there  wvia-no  «tid«lkd«  iO'iM^(|ilW<^#^ 
alteifa^  itt'tbe  second  coMt^'ibttc tt^iivtsv^Mf  hll^^^ 
iu  x(.J  J- .»  Lj-'^.-r,.;  -...  .*jj  oilj  r^.boog  9iIj  bdiebio 
[a)  The  indonement  of  the    was  given  of  thu  at  the  tritl>  oo 
Bmk  of  9c9$Umd  was abo^fiyia^/;aMinp  <rf  ifceeapeneesi  ^liag. 
to  be  «  foiyry  ^  but  ao  ewdcnce  ^ii  oy  a  witaetf^  from  Smilemd 

^^^^^'  delivered 


fan  the  count  in  trover,  inasmuch  a8.f;p9^;^^^lvma^  »^^^^ 

on  Jnif)  1)1115  (.^v.v'^K  -'     '-  "    »   :-     '  ^     —  "^  -  \  -tn 

^^^S^Oft^^  cetiM.    Tb€rI)ffiqi»dJatt%hi|vf)> 

^Sniiffi^  e^^  .pegljgepeey  fiyr  tbe^  conse^qepfiim  (<ifo 
^#?bffl*«Ftf«!fti**te^.^wi  thoogh  the  pi^^e^i  :^ha{t 
ff^ff^i^l^  i^l$f<»4K(MV  MneiPe  the  aaine  ppreon  who\ 
<9f|rR^:)^RII^M^«f  w^  QodJreot^fpdtilimi 

h^^Jt9fk,gfmi,^  Wk»  the  DefaDdeM  <pum)  thetr  110.1 
persqft^i[i|hA.MMr<]if  JNtl^  bed  ener  been  heasd  4if  rin^f 
Qml^ilKiri^^^^  Sfn^:  their  fuaffioiops  <Migbt'to  Jheore 
h§»M#«»fc««4»  ';rt^yiO«frflt  to  huve  jcept  thie  Jlop^i  Jtoa 
l^llMfdi^cliiigsiitFitAfuiry  inle^  lh<i  eiceuvietanoc^iKiMiAj 
a&PYfl^l^-^J^iSnii^iHiil'tQ.bAve:  forwfurded  it;;iiiionithft( 
GS0}i|)^veib8i«fiei  tottfih 'fl^m  an  o«know4).4iifliiEidMk9 

staying  at  an  ion,  from  which  when  he  ^iiepei;te<V:ri)b 
n|Wvtii)M  i8illD89»lQ.^*  ttaoe  him  ogeL»«  '  TMr  dtfty 
was  to  deliver  the  box  to  the  persdn*  to  wboili?|%>imilb 
addressed,  at  the  place  to  which  it  was  addressed,  unless 
^{Mi«dNPmie8Mi864t4>  the?)  that  iie  was  kmofHt^  7<M^^wid 
^4)i»*fteriai*M<lC^  butr  bere»  on  reeei?  enga^^s^i^o 
^WWWbl^oJfW^cAfKl.  n^    beeB.heard  iof  «,i<fe^^j 

^  ^^^  <iyi^  t)w*  WKcwstance  bad.  bwkfaHyt^Wo 
pMl)«^i  ^8^xf^00^(a)  M  very  ^isMlat  i^  i|8  ^iff^^^rfa 
s«MK^  «»dt  ^Hffitfff  p  poim;  indeed  it  ia  a:  stu^g^d 
Ciibi(i7ftl«mr  \f&u^^  FJbintiff;  for  ^ere  iber^^fHgM^D 
BMMlB^rjSwnd  e^4bb  ptaee  to  whioh  f^eb#i(^v«aa<aftna 
«We^  l8»t8#vPfr8«»{pC**»^  3a|»e^ *ani0.^bft  MiMRa 
ordenid  the  goods,  the  carriers  delivered  the  box  at 

no  tl&ni  9rii  i&  eirfi  lu  aa/iy  «.*/      'ij  "*o    :  .->:?•   "--b.-ii  j  T   («>) 
b9T97ibfc  *"f 


4ftO  CASES  wHlIiAM'TfilWi     ' 

'1898.  th^  o#iv^bffi€e  la  ft'p6b6n  itSttr  Wfft^^lM^lMif  Bib 
•dealings,  under  the^ftme^pecifiedMMitBd'^B^ihfs^y'Nit 
whose  residence  they  did  not  know.  It  wti'^luflddb 
that  they  had  acted  Diligently,  aAd  war£  lHibl\^  tb'llre 
CQUBlgnors.  •     '  *""-•    J'-^-^^^i'" 

That  case,  which  decided  that  the  consighiiieiit  having 
been  obtained  by  fraud,  the  property  did  not  pa^'dtit 
of  the  coDsignors,  is  abo  an  answer  to  the  bbjedio^ 
made  to  the  declaration  in  this  case.  The  transacdon 
in  the  present  case  is  palpaUy  a  fraud,  and  the  persoh 
calling  himself  Wesi,  a  swuidler.  *  The  property,  there- 
fore, in  the  goods  he  ordered,  never  passed  oat  of  the 
Plaintiffi  If  so^  the  goods  were^  in  p<rint  of  law,  -St- 
livered  to  the  Defendants  to  be  redelivered  to  (be  Flaih- 
tiff  when  he  should  demand  cbem.  At  all  events^-  if  the 
property  never  passed  out  of  himi  hewii^  eAfitkd^lo 
sae  in  trover*  .    •    '  .  •     '     j    -' 

*  WiUe  and  Adam  Seijts.  eofdrd.  It  i^  clc^,  frotii  ill 
the  circumstances  of  the  case,  that  the  peBSOkt/Whb't^ 
osived  die  box  at  Si.  Aiban's  was  the  persotf  whdhikd 
ordered  the  goods  of  the  Plaintiff,  and  to  wh6tn  t!ke  bo& 
was  ODDsigaed;  no  one  else  at  Si.  jttbdn's  coutd^'haV^ 
Kated  before  hand  what  w^re  its  cbntents.  If  be  w^ 
that  person,  the  Defendant^  so  fiu*  from  having  beek 
guilty  of  negligence,  have  strictly  performed  their  dat^. 
The  duty  of  a  carrier  is  to  deliver  parcels  to  the  piart^ 
to  whom  they  are  consigned,  and  the  plooe  lit  wbiefc 
the  parties  may  receive  them  is  a  matter  of  indtf^rene^ 
Supposing  fVesi  to  have  been  a  swindler,  of  which  thoe 
is  no  adequate  proof,  and  which  was  Hot  disttnedjpleft 
to  the  jury,  the  Plaintiff,  because  he  has  \km'6^tp^ 
ought  not  to  charge  the  Defendants^  who  iftlthedl^ 
charge  of  their  duty  have  delivered  the  box  to  tli$; -per- 
son for  whom  the  Plaintiff  intended  it.  At  all  events, 
he  ought  not  to  recover  from  them  for  negligence  unless 

he 


r^,ft,|)e5^i^  flf  wlw»4be  JiFnew.  nothing.  -,  Th^)  \9^rh»s  * '    '  ,^. 

ote^  ^fKas^Q^^  iby^.th^iPlaiptiff's  own  iwgKgppte,  ifoff      /S^W* 

without  enquiry,  he  requires  the  DefendanU-  to  doUwer 

jj^e  1;k>^  tf>iW^^  -mi  the  Defendants  could  not  r^fu^e 

^If^dQ..^^.  Had  ^|^,a>me.  to.  the  Defendant's  offic^jn 

.i^^<;«ii.  before  ^he  bpx  bad  been'  s^t  UxGrmt^  With 

.Chester,  Sir^eti  jot  had  he^tood  at  the  door  of  tberhimae 

,f;f  j^h^t  i^tceat)  and  Md  ^wn  by  his  knowledge  of  tke 

..pOAt^nl^pf  th^  bfi^  that,  he  was.  the  per^on^towfaooi'it 

If  as,  addres6f4i  could  the  Defendants^  without  aubjed- 

Jgpg  $^em3elves  |o..ai^  action  ojT  tr^over^  have  refoaed^io 

j^^vpx  H2  .efpi9ci^ljr.a9  Ipng asjtwas  utiknowil ^b^her 

^V'  f^ot}ilie:.biU  be  h94.  giiven.  would  be  diihonouittd. 

^Jl^ep^  .tli^u^/  tbg  ]?{iliritiir  may  have .  been  dejprmdvcif 

his  goods  by  fraud,  he  cannot  contend  that  the  property 

in  them  remains  with  him,  since  he  was  by  his  oD^n 

i^liS^  «^i  opcasipn- of  t](ie  sucee^.pf  the  (fraod^  be 

j^^p^.cgg^fli^njf,  his  .goods  h^ye  been  deUvwed  to  tile 

fRW^£{ft^^]?f^^.i^'^A^'bi^'^^^^^^Q  ^^^y  should  be  do* 
}\YSTgjif  Afiqording  to  Nobler.  Jdam^{a}f  droamstaooeB 
tP&^fPJ/H9^.  if)^  e^cqqtr^t  are  not  enough  to  kaveriJbe 
^opexty  uncbafigfd  in'th^  vendor^  and  be  cannot  stDp 
^T^Jransiiu  if  tjhe  goods  be  delivered  to  the  vendee  before 
t})^>' reach  theif^la^'at  which  be  reside^  In.Ihffy. 
Sndd^  tb^  plainliff  cwsigned:  his  goods  to  ar  name  of 
tei0wn5^e§p^tability;in  the  place  to  which,  they  weie 
a^di^^s^dj .  and  the^.defendants  delivered  them .  to  a  petr 
§m\  yfhC^ig^^  inOraddresarat»  all:  it  never  could, be 
A§(Q|1|4<)C)di;)vh$^erfhe  was  the  person  pointed  oultby 
jdie  c<^$i^<>r  pif  v^v  here  the  box  was  delivered  to  the 
j^ght^lt^H^  2^^  4idli!(e;ry  to  the  right  man  could  not  be 
Wff>gfliL^ 

srf  The 


CASES  HI  HILABT  TBBll      .^ 

IMS.         Thb  CcwMft  derft^  lo  Imr  Bmmimt  tia  li»e  np^ . 

oMi^  of  tW  oi»wit  ill  Citnivi^  tfaiiiki^ 
Mt8iipixNttb«t#oBnt0oiutsoftbedtod^  He 

Bam.       itfen^  to  2Mfe  V*  jtfiJbiM^  JKw  ^»  Jbc^^ 

ANiiifolt.  )nz»i6rr(&),  MMlAMifi^^  to  itiewtW. 

irficro  goods  ftt«  obUiMd  by  fimudi  tile  pr^^ 
4o6t  not  piM  out  of  die  ▼endor,  wlio  eiey,  dnetefoic^  . 
sMuntain  ttt^ytt ;  end  S  &itt»  655.  P^iiki  t.  SmM  {t\ 
Ytmly.  tiarbMliii)^  De^tug'^lBm^it^  end  Ste^ 
flUfiM  T.  JStoetf  (/),  to  Bhew  tfcet  d^iterf  by  e  bailee  le 
e  wroBg  person  Bmotmled  to  a  ootiterMOi^  Am  v.  Joh^ 
sm  (g)  being  dietinguisbeble  ns  e  case  of  eiete  omission  . 
on  ^  part  of  cbc  carrier.  IntbepMMfHtcase^if  tfiepitn. 
petty  did  not  pens  oat  of  tbe  Pleintil^  the  ddirery  iirtKi 
dearfytoawrongpefeon.  HielKaftitiffisnotebargtaMi^ 
witlinegl^noe,  for  he  bed  a  tight  to  expect  thmt  (be  boft 
would  be  delivered  lo  a  peteoil  wbo  ehould  be  loijlid  in 
Qreai  WineheMr  Sir€9^  and  that  It  would  be  detahied 
if  no  such  person  were  found  there.    As  to  the  aigu^ 
Aient  drawn  from  a  consignor's  losing  bis  right  of  stop-  , 
page  tfi  ^nsMMTtt  where  goods  bate  been  ddiveied  eobner 
than  he  expected^  that  has  been  hdd  only  in  cases, 
where  the  party  to  whom  they  bete  been  ddivered  hes. 
aiAed  as  werekousenuM  of  the  consignee^ 

l^AML  1.  I  rather  incline  to  think  that  the  SMdial'  ^ 
counts  in  diis  dedaratibn  ere  not  borne  W  Hf  Im  . 
efidence  ib  the  caeee{  but  Iconsider  the  eetfcxi  'm  he  . 
maintafniiible  upon  the  count  in  troter/ 

From  the  cases  which  heve  been  cited  it  ii  deer  that, 
tmver  ties  against  a  oarrier  ibr  misfeesenoe  in  dclif«^ 

r 


\4)  PMkttr.p.aw. 


nirmft^  sflrfffins^ OF  dfiOt  IV.  48d 

XwroncJ2e(8pn.    inEpss  v.  Jonnsofi  adiv       ^ifP     - 
uncuoD  wa^  taiTeS^  Between  misteasaoce  and  Donfeasance.    ^«0M*bic 
wfa  It  was  ^iiOMeD  maf  troyer  woula  nqt  lie  wb^re  a  ^  vt 

carrier  liaftibsT  i]^(^s  By  a, robbery  or  theft,  LorcL     «abt. 
ManmeCfma  mlon  ^.  pondering  that  a  case  of  mere 
oansilbnV  ^•TRiViir  ^^Jwf  v,.\torW//€,  Lord  Kenyan^  r^, 
ffi^^^k  X^BStasj^^Jb^niqn^  said^  th^t  where  the  carrier 


wta^dcfoTj,  apa  ^eliv^red  the  goods  to  a  wrong  pefson,il 
he  w»^.1§iHre'  m  trpyen    Abbott  C.  J.^  in  Devfreux\ 
^rcA^^'tooKtW.  same'  distinction  between   omission 
ana  ipoqnmissidh^  and  field  tlie  defendant  iFal^Ie  for  hayinfi^ 
done  ah  .act  wlitch*  he  ought  not,    Bayleu  X,  referred  to 


guilty  of  a  wxortgfuT 
?trovqr  Ires?  'The  Plaiiitiff^hda  '^pld  "' 
(lor. I  w;Il  not  call.bini  a  swjyudler}^ 
mere  fictitious  h^il  in  payment. .  XJpoa  . 
«]Cir*a  transaction  the  question  is,  not  what  the  ^eyer 
mMnif  to,  o^  Duk^  ^Ka't  are  the  intentions  of  the  cus^^ 
tomer.     Pi4  lie   inean   tq   buy  m  th^  present  case?,* 


pouit  was  under  tne  dbnsidefation  of  all  tlie'itudges  tTiis 
io  the  ca^  of  ,<^m^  Cappbdly  who  went  ^,tbp 
ahoBw^ra®  oerens  ana  proposed  to  buy  fancv  articles : 

inr^ed  to.sell,^  and  w^s  to  deliver  them  at  Lad 

m^iioik  m'lO'    '  '  '^^  ^  "^-     • '  rt^r  * -v  '*    -  '►'  ^^« 
Vampoeu  the  same  evening.    .When  he.^ame.to^ 

Lad^Zdme,  Qimpbeltsam%e  expected  a  friepd  witb 

money  lichd  had  not  arrived,.and,  opening  a  twopenny 

pdltletter  wnicn  ne  pretended  to  have  just  received, 

added,  '<  M;  fri^4.wiU  jrive  me  200/.  at  Tbvi's  Coffee 

House:  l||V^V^Iito^»\,^d  ^^^^  OiO-atSGhA'a  ifttan 

hour."    A^^iiM^Bdnks  waa  out  ;pPlj^<|^'^f^^etf 

('^'^  f  I«4m4»  S94*     a  -ffA^^*  ^*  ^«  c.  1 6.  s.  io6.  p.  675. 
Vol.  IV.  Kk  went 


#84  CASES  IN  HILARY  TERM   , 

went  off  with  the  box,  and  was  beard  of  ne^  lAove  ^It 
his  apprehension  some  days  afterwards.  The  learned 
Common  Serjeant  left  it  to  the  jury  to  say,  not  what  w* 
the  intention  of  Berens^  but  whether  Campbell  intended 
to  buy  the  goods  or  to  steal  them.  The  jury  having 
found  him  guilty  of  felony,  the  point  was  reserved  for 
the  Judges,  who  held  that  the  property  in  the  goods 
never  passed  out  of  Berens. 

It  is  clear  that  in  the  present  case  the  person  calling 
himself  West  never  meant  to  pay  for  the  good$,  and  the 
question  of  fraud  was  sufficiently  left  to  the  jury  by  the 
Chief  Justice's  saying  in  the  course  of  the  trial  that  the 
whole  appeared  to  be  a  swindling  transaction*  Then, 
on  summing  up,  he  left  it  to  the  jury  to  say  whether  the 
Defendants  had  delivered  the  box  according  to  the  course 
of  their  business  and  duty. 

«  It  is  manifest  that  they  had  not.  The  property  in  the 
.box  was  never  out  of  the  Plaintiff;  and  it  is  plain  the 
Defendants  thought  so;  for  upon  their  failing  to  find  any 
person  in  Great  Winchester  Street  to  whom  it  belong^, 
and  upon  enquiry  being  made  what  they  had  done  with 
it,  they  affirmed  that  they  had  sent  it  back ;  and  when 
the  falsehood  of  this  was  discovered,  asserted  that  they 
.  had,  a^  all  events,  delivered  it  to  the  right  ]>erson.  A 
jfelon  could  not  be  the  right  person.  But  were  carriers, 
of  their  own  authority,  without  consulting  the  consignor, 
to  send  to  an  inn  at  5/.  Alban*s  a  box  addressed  to  Great 
^  Winchester  Street,  London?  If  they  had  made  enquiry  at 
^rmingham,  whence  the  box  arrived,  there  could  haye 
be^n  no  difficulty  in  discovering  who  was  the  consignor. 
But  without  enquiry,  and  notwithstanding  the  warning 
that  was  given  by  the  circumstance  that  West  bad-ne^^r 
been  beard  of  at  the  place  to  which,  the  box  v^fus. ad- 
dressed, they  forward  it.  to  an  unknown  pqrsoiii  at, 40 
jroq,  upon  the  faith  of  a  letter  of  which  they. did  ^pt 
know  .the  ^vriten     I  cannot  disUngt^^h.  tbi^  ^ase  J^pm 

DuJT 
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i)trff^y.  Budd.    There  the  plaintiffs  having  received"  an  .     igz8^ 
order  from  a  stranger  to  furnish  goods  for  J.  ParTcer,  oi.Z^  ^  "K^ 
High  Street  J  Oxford^  and  finding  upon  enquiry  that  Mr.        ■  '^, 
Parker  of  the   High  Street  was   a  tradesman  of  re-        HaAt. 
spectability,  forwarded  the  goods  by  a  carrier,  having 
directed  them  to  J.  Parker^  High  Street^  Oxford.     On 
the  arrival  of  the  parcel  at  Oxford^  the  carrier's  porter 
there,  who  knew  W.  Parker  of  the  High  Street  (arid 
who  was  accustomed  to  deliver  parcels  at  the  houses  of 
the  consignees),  told  him  of  the  arrival  of  the  parcel^  tio 
other  Parjter  residing  in  that  street.     W,  P. '  said  he 
expected  no  parcel.     A  person  to  whom  the  porter  had 
before  delivered  parcels  under  the  name  of  Parker^  called 
at  the  defendant's  office  shortly  afterwards,  and  saying 
'  the  parcel  was  his,  Was  allowed  to  take  it  on  paying  the 
carriage,  there  being  many  persons  of  that  name  in 
'Oxford.'    The  plaintiffs  having  thus  lost  their  goods, 
desired  the  defendant,  by  letter,  to  apprehend  the  person 
who  had  taken  them,  if  he  again  presented  himself  and 
afterwards  said  that  they  had  done  with  the  defendant  if 
the  man  who  had  the  parcel  were  produced.    A  notice  was 
suspended  in  a  conspicuous  part  of  the  defendant's  office, 
Kmiting  his  responsibility  to^  5/.,  except  where  articles 
'  were  entered  according  to  their  value ;  and  the  parcel 
In  question  had  not  been  so  entered,  though  worth  89/. 
The  plaintiff  having  sued  the  carrier,  and  the  Jiidge 
having  directed  the  jury  that  the  carrier's  negligence 
had  been  such   as   to   render  it  unnecessary  to   con- 
sider the  question  as  to  the  notice  touching  the  limited 
responsibility,  and  a  verdict  having  been  found 'foi' the 
plaintiffs,  the  Court  refused  to  grant  a  new  trial,  wHiich 
•  Was  moved  for,  on  the  ground  that  the  question  touching 
"the  notice  ought  to  have  been  considered  j  that  the  Jftdge 
^  Ouglit  to  have  pointed  the  attention  of  the  jury  to  the 
'  jHaihtiflft*  letter,  directing  the  carrier  to  apprehend  the 
^'tfa^at;'tfnd  the  sinbdequent  conversatioi^s  thefeoijf^  wd 
V*^  Kk2  that 
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that  the  property  of  the  goods  had  passed  out  (^  the 
-brtStnr'-.   'plaintifla. 

«r  That  was  a  much  harder  case  against  the  carrier 

Hart.  than  the  present,  because  the  person  who  came  to  the 
o£Sce  had  often  been  there  before;  but  it  was  never 
doubted  that  the  property  in  the  parcel  remain^  in 
the  consignor,  and  I  rely  particularly  on  the  langvage 
of  Richardson  X,  who  says,  "  There  was  clearly  a  pro- 
perty ill  the  plaintiffs  entitling  them  to  sue,  as  they  bad 
been  imposed  upon  by  a  gross  fraud." 

The  argument  which  has  been  raised  for  the  Defend- 
ants, by  the  assertion  that  the  box  has  be^n  delivcfred  to 
the  right  person,  is  answered  by  saying,  that  a  felon 
cannot  be  the  right  person ;  and  as  to  the  Defendants' 
liability  to  an  action  at  the  suit  of  JVest^  till  it  was  ascer- 
tained that  the  bill  he  had  given  would  not  be  hoooivred, 
such  an  action  might  have  been  well  defended  by  t»heW- 
ing  that  the  box  was  tendered  at  Oreat  Ithickestier 
Street^  and  that  no  such  person  was  known  tbe^e.  '  I 
am,  therefore,  clearly  of  opinion  that  the  rule  which  has 
been  obtained  on  the  part  of  the  Defendants  knost?  be 
discharged. 

BuRROUGH  J.  I  am  of  opinion  that  the  verdict  ^s 
right,  that  there  is  no  ground  for  a  new  trial,  and  that 
the  action  is  maintainable  on  the  second  count  of  tlris 
declaration.  At  the  outset  no  doubt  the  codtmet 
was  between  the  carrier  and  the  consignee ;  but  wheb 
it  was  discovered  that  no  such  person  as  the'  con- 
signee was  to  be  found  in  Great  Winchedeir  Sire^^ 
that  contract  was  at  an  end,  and  the  goods  reniaiii- 
ing  in  the  hands  of  the  carriers  as  the  goods  of  the 
consignor,  a  new  implied  contract  arose  between  ttle 
carrier  and  the  consignor,  to  take  care  of  the  goods  for 
the  use  of  the  consignor^  It  is  qlear  that  the  property 
in  them  never  passed  but  of  the  Plainti£^  the  consignor. 

The 
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.!Et)Q  l^Iyofe  iransactiqa  wtts  a  gross  fraud,  •*-  the  gooct*       l^^, 
procured  by  a  bill  with  a  Talse  drawer  and  fals^  acceptor,   ^ijg^T^ 
And  no  such  person  as  the  consigtiee  ever  heatd  of  at         4^.  -<^ 
the  place  to  which  he  had  addressed  the  goods.    That      ^^'^f 
<^rcum$tance  ought  to  have  awakened  the  suspicions  of 
'the  Defendants,  and  they  were  guilty  of  gross  n^ligenee 
'  in  parting  witll  them  without  further  enquiry.    In  the 
result,  they  have  the  goods  of  the  Plaintiff  in  their  pos^ 
ItessionK  and  they  are  liable  to  him  if  they  deliver  them 
wrongfiilly. 

GASStSE  J.    I  am  of  opinion  that  the  DefetidanU 

conducted  themselves  with  gross  negligence.    When 

they  found  that  the  consignee  was  not  to  be  heard  of  in 

Gr^at  U^nchfster  Street,  it  was  their  duty  to  have  made 

,en^iry  whether  the  statement  in  the  letter  from  St. 

JUban^s  waa  true;  and  if  they  had  investigated  the  coi;'- 

xluci  of  IFesf,  the  fraud  would  have  been  discovered: 

ibut  I  doubt  whether  the  acdon  can  be  maintained  upon 

.41  declaration  framed  like  the  present.     On  the  second 

•  cbuBt.it  appears  as  if  a  contract  had  been  made  between 

the  consignor,  and  the  carrier.     Now,  from  Daxves  v. 

Peck  (a),  it  is  clear  that  where  goods  are  despatched  by 

i^fL  joarrier,  the  contract  for  payment  of  the  carriage  is 

Jbetween  him  and  the  consignee,  even  though  the  goo^s 

.akould  have  been  booked  by  the  consignor;  and  thoifg^ 

*tbei  property  in  these  goods  turned  out  afterwards  Xq  be 

jin^lh^.  consignor,  yet  that  did  not  appear  at  the  time  of 

.ftb^  contract     Then  can  the  action  be  maintained  in 

,  trover  ?  There  can  be  no  doubt  that  this  was  a  swindling 

-transactioOf  and  I  incline  to  think  that  the  question  of 

.«iiiaud  w^as  sufficiently  left  to  the  jury  by  what  fell  from 

^^^e  A^focned  Cbief  Justice  in  the  course  of  the  trial.     But 

,t|k|Dg.thafe  to  be  SO)  my  doubt  is,  whether,  the  goods 


I    Hi 

-I  i  ll 


(a)  Sr.H.  3J0. 

jrti  K  k  S  having 


Stephenson 
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having  been  delivered  to  the  person,  who,  up  to  the 
time  the  bill  drawn  by  he  Cointe  became  payable,  was 
the  person  apparently  entitled  to  them,  the  Defendants 
Hart.  are  liable  in  trover  for  such  delivery,  as  having  been 
guilty  of  a  wrongfal  conversion  of  the  goods.  '  Vor  deli- 
very to  a  wrong  person,  a  carrier  is  no  doubt  responsible 
r  '  in  trover,  but  from  all  that  appears  in  this  oase,^  it  may 
be  collected  that  the  person  who  received  the  box  at  Si* 
Albaris  was  the  person  calling  himself  West^  aad  the* 
person  to  whom  it  was  intended  the  box  should  be  de- 
livered. However,  Lord  Tenterden  having  left  it  pro- 
perly to  the  jury  to  say  whether  the  box  was  delivered 
in  the  due  course  of  the  Defendants'  business,  a  new 
trial  could  not  be  granted  except  upon  payment  of 
costs ;  the  PlaintifiP,  too,  would  amend,  and  probabljr 
recover  upon  the  second  trial,  so  that  justice  appears 
upon  the  whole  to  have  been  done;  and  my  two  learned 
'  Brothers  entertaining  a  different  opinion  on  the  subject. ^ 
of  the  declaration,  the  rule  must  be 

DisjChargod^^ 
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(IN  THE  EXCHEQUER  CHAMBER.) 

GoLDSTETN  V,  Foss  and  Another.  Jan.  29. 

JT  RROR%     The  Plaintiff  declared,  that  whereas  he  Libel.    The 

was  a  merchant  of  seed  character,  and  whereas,  declaration 
^  .  alleged,  that 

before  the  committing  of  the  grierances  complained  of,  whereas  diven 

divers    persons  had    been   associated   together^  tinder  persons  had 

the  name  and  description  of  "  The  Society  of  Guar-  ?*^ethIi^Mr* 

dians  for  the  Protection  of  Trade  against  Swindlers  and  der  the  name 

Sharpers ; "  and  the  Defendant  Foss,  under  colour  and  °^  "  '^* 
*•••  1  *•!         •!•         ij  Society  of 

pretence  of  bemg  the  secretary  of  the  said  society,  had  Guardians  for 

from  time  to  time  published,  and  was  accustomed  to  the  Protection 

pttblish,  certain  printed  reports,  for  the  purpose  of  an^  aeainst  Swin- 

nouncing  and  signifying  to  the  members  of  the  said  dlers  and 

society  the  names   of  such   persons  as  were   deemed  Sharpers, 

.     ,:  ,    ,  •  .  .  and  the  De- 

swindlers  and  sharpers,  and  improper  persons  to  be  pro-  fendant,  under 

posed  to  be  ballotted  for  as  members  of  the  said  society,  pretence  of 

Yet    the  Defendants,   knowing    the    premises,    but  ^^^q^^ 

greatly  envying  the  happy  state  of  the  Plaintiff,  falsely  society,  had 

from  time  to 
time  published  printed  reports  for  the  purpose  of  announcing  to  the  society  the  names, 
of  such  persons  as  were  deemed  swindlers  and  sharpers,  and  improper  persons  to  be 
proposed  as  members  of  the  society ;  and  whereas  the  PiaintiiT  was  a  merchant  of 
good  character,  yet  the  Defendant  falsely  and  maliciously  published  of  and  concerning 
the  Ptaimiff*  in  his  trade  and  business  the  following  libel :  — • 

«  Society  of  Guardians  for  the  Fh>tection  of  Trade  agijnst  Swindlers  and  Sharper** 
I,  J?*  F.9  am  directed  to  inform  you,  that  the  persons  using  the  firm  of  Goldtteim 
(meaning  the  Plaintiff)  are  reported  to  the  society  as  improper  to  be  proposed  to  be 
ballotted  for  as  members  thereof ; "  thereby  meaning  that  the  Plaintiff  was  a  swindler 
and  a  sharper,  and  an  improper  person  to  be  a  member  of  the  said  society : 

Held,  that  the  innuendo  could  not  be  supported  without  a  previous  averment,  that 
it  was  the  custom  of  the  society  to  designate  swindlers  and  sharpers  by  the  terms, 
improper  persons  to  be  members  of  that  society ^  and  that  it  did  not  appear  that  the 
society  described  in  the  libel  was  the  society  described  in  the  introductory  part  of  the 
declaration. 

K  k  4  and 
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and  ip^iciously^did  qoQ^po9^  P4^U  «;;»d.pul^l|8h.tlM(f>l* 

lowing  false,  scandalous^  m^liciQus^rani^d^^^fltqcyiJj)^ 

•/.Hi  1  .Ty\  ^         of  and  concerning  the  Pl^intjff  in  ih^.w^j^^qf  hi^trad^  ppd 

business.  —  "  Society  of  Guardians  for.tl^  j^rot«9tieii.of 

!  trade  against  Swindlers  and  Siiarpera^  -r- 1,  ]^d(^rdJP0sSf 

am  directed  to  inform  you»  that  th«  p^so^f .  uodtr- 

named,  or  using  the  firm  of  Goldstein,**  (m^aniiig  the 

Plainjtiff)   "  Casile^  and  Co.  51.  Mori  Lane^  and  Bm- 

jftmin  Porter^  baker,  Hackney  Boad^  m^  reported  to  ibe 

^ociety  as  improper  to  be  proposed  to  be  ballott^  for  as 

members  thereof; "  thereby  then  and  there  meaniiig  that 

the,  said  Plaintiff  was  a  swindler  and  a  sjiavperi  and  an 

improper  person  to  be  a  member  of  the  said  smet|(« 

There  were  other  counts,  Tarying  the  innueodofr  bat 
without  the  introductory  matter  a9  to  ti^  Gu9rdbii.jSD- 
ciety.     Plea,  not  guilty*  ...» 

At  the  Middlesex  sittings  after  Hikay  teran  ;1836»  a 

verdict  was  found  for  the  Plaintiff,  daviages  l&OLi  hvt 

.Judgment  having  been  arrested  in  the  Court  of  King's 

Bench,  on  the  ground  that  the  innuendo  waa.pc^t  iprtr* 

'ranted  by  the  libel,  and  that  the  society  fuefitiaqediJn 

the  libel  was  not  averred  to  be  the  same^society  aa  that 

mentioned  in  the  introductory  matter  {a}^  the  pneiwt 

^  Writ  of  error  was  brought.  ^ .    ,  - 

' ',  T.  PpUockf  for  the  Plaintiff,  contended,  that  tbe  BMtte 
of  the  society,  mentioned  in  the  introductory  pari,  of  the 
declaration,  being  the  same  as  that  mentjop6d]iii,  the 
libel,  and  it  nowhere  appearing  that  th^ra  ymefim^jH^^ 

*  cieties  of  that  name,  the  society  mentioned  JQI  :the  Xitel 
was  sufficiendy  connected  with  that  meDtioi^.ii|  Ae 
introductory  part  of  the  declaration ;  if  so^ .  tl|K^  iprHKulo 
attached  to  the  libel  was  suflSciendy  warrant^.l^^e 
preliminary  allegation,  that  it  was  the  practice  of  the 
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'^'t)l4hdAttt;'is  tecretat^  of  the  society,  to  publish  re-     lJ8^% 

•  fM>rt8,  sp^^liig  tb6  names  erf*  persons  who  were  swin- 
^  iH«f^  '^ifd  iihproper  Jpiersons  to  become  members  of  the 
^  *80dMy.'  *  %crt,  inasftiueh  to  a  lib^  might  be  conveyed  in 
'  atly  tfermsy  hoWeter  innocent  in  themselves,  provided 

th^ifmrti^  ^ttiplbjring  them  were  agreed  to  take  them  in 

'  th^  Kbelfous  sense,  if  a  jury  found  that  the  sense  in-» 

'Ite^dM  were  correctly. conveyed  by  the  innuendo,  any 

''ticAct  of  introdoctory  allegation  would  be  cured  by 

verdicts  tidies ^.Haodand. {a)  1  fVms*Satm(L2^7^  n.U 

•  '    Campbell  c&nfrd*     Without  an  innuendo  the  letter 
com|>Iliii1^  of  !s  no  libel.     But  without  introductory 

•  livermcilts  an  innuendo  cannot  extend  the  meaning  of 
'  Wotds,  or  affix  to  them  a  sense  which  they  do  not  usu* 

ally  bear ;  much  less  can  it  introduce  any  allegation  of 
^'  flKtt  f  1  W^:Sttmd.  i45.  n.  4.  Halt  V.  SchoUfield{b\  per 
i^UdPtjr^tnceJ*  in  Hawkes  v.  HaiDkeif{c)j  BarhanCs  case,  {d) 
^  'Tb^llis)rMS6to1n  this  innuendo,  that  by  saying  the  plaintiff 
"  ^as  khf  mproper  person  to  belong  to  theGuardian  Society, 

-  the  IMS^ndknt  meant  he  was  a  swindler,  is  a  departure 
4Vomthfe  Ordinary  meaning  of  the  words,  which  could 

^ilMfyte  warranted  by  a  previous  averment,  that  it  was  the 

practice  of  the  Defendant  and  the  Guardian  Society  to 

designate  swindlers  by  the  term  improper  persons.  There 

'  Mfi{f  i^o  stich  averment  with  which  the  innuendo  can  be 

''(B<>Miected,  the  finding  of  the  jury  does  not  mend  the 

iMaihtiHrs  case.    Such  a  finding  might  covf>r  a  good 

'tk)e  to  damages  defectively  stated,  but  not  a  defective 

'  iMe.     But  the  Plaintiff  has  no  title  to  damages  unless 

-  te  fl^st  alleges  and  proves  that  it  was  the  custom  of  the 
« 'iksifilildarrt  to  designate  swindlers  by  the  term  improper 

]^b«6ni9. 

{a)  Cro.JSIim.%so.  {c)  2  Matt,  4%7' 

{h)  6  r.  JL69I*  {d)  Attep.%oa, 

t>n»i'«»  PoUock. 
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1828.  .  .  Pollock.  If  a  libel  be  written  in  a  roreign  language 
the  office  of  the  innuendo  is  to  translate  and  apply  the 
language  to  the  plaintiff;  in  doing  that  it  iieitfaer  ex*- 
tends  the  meaning  nor  makes  any  allegation  of  iact,  it 
simply  explains  the  epithets  employed ;  and  if  the  jury 
finds  the  explanation  to  be  correct  the  plaintiff's  title  to 
damages  is  complete.  The  innuendo  in  the  present  case 
has  done  no  more,  -^  it  has  explained  the  meaning  of 
the  epithet  employed  by  the  Defendant ;  and  the  jury 
having  been  satisfied  with  the  explanation,  the  Plaintiff 
is  entitled  to  retain  his  damages.  Unless  such  an  innu- 
endo were  sufficient  it  would  be  impossible  to  obtain 
justice  against  unlawful  societies,  which  should  adopt  a 
language  peculiar  to  themselves. 

Best   C.  J.     The   Court  does    not    entertain    the 
smallest  doubt,  and  the  judgment  below  must  be  af^ 
firmeil.     It  has  been  urged,  that  if  that  judgment  be 
supported  there  will  be  no  means  of  obtainingjustice 
against  the  society.     It  would  not  be  difficult,  however, 
so  to  put  a  case  on  the  record  against  the  secretary,  if 
he  makes  a  false  report,  as  to  try  the  merits  of  the  p^o-| 
ceeding;  but  on  the  present  record  there  are  not' filets 
enough  to  shew,  that  the  construction  pot  upon  the 
libellous  words  by  the  innuendo  is  the  sense  in  which  ' 
they  were  employed  by  the  Defendant.     The  words  do 
not  naturally  import  that  the  Plaintiff  is  a  swindler; 
and  we  want  an  allegation  of  fact  to  prove  that  thef 
were  used  in  that  sense.     A  man  might  be  improper  to 
be  a  member  of  that  society  if  he  were  old  or  infirm,  or 
had  not  a  sufficient  knowledge  of  the  resorts  of  swin- 
dlers.    If  the  declaration   had  gone  on  to  aver  that  it 
was  the  custom  of  the  society  to  designate  swindlers  by 
the  term   improper  persons  the  innuendo  might  have 
been  sufficient.     But  an  innuendo  cannot  add  a  fact  or 
enlarge  the  natural  meaning  of  words.     And  looking  at 

these 
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these  worci%  wi()ioqt  the  allegation  of  that  &ct,  no  one  1828., 
woulcl  know  that  the  Plaintiff  was  a  swindler,  because  he 
was  not  a.  proper  person  for  the  Guardian  Society*  The 
plain  ground  of  our  judgment  is,  that  we  cannot  see,,  on 
this  record,  that  the  Plaintiff  was  charged  with  having 
been  a  sharper  or  swindler ;  and  this  is  a  defect  which  the 
verdict  does  not  cure,  the  question  turning  on  the  con- 
struction of  words  which  are  not  adequately  shewn  to 
bear  any  other  than  their  natural  meaning.  If  a  verdict 
were  to  cure  defects  of  this  nature,  it  would  deprive 
parties  of  the  valuable  privilege  of  an  appeal  to  a  court 
of  error,  though  Mr.  Foa^s  bill  expressly  reserves  the 
liberty  of  moving  in  arrest  of  judgment. 

Judgment  a£5rmed« 


Hanson  v.  Robert  and  Samuel  Blake y.  Jan.  31. 

n^HE  Plaintiff  had  judgment  last  Michaelmas  term  A  bankrupt 
against  the  Defendants  in  an  action  for  money  lent,  o^tamed  hb 
On  the  13th  of  November^  the  sheriff  took  the  Defend-  ^jje  X3th  of 
ants*  goods  under  a^  Ja.  on  this  judgment.  And  on  November; 
the  same  day  the  Defendants  obtamed  the  allowance  of  ^fi^ifaeias 
thdr  certificate  under  a  commission  of  bankrupt  issued  was  executed 
against  them  on  the  21st  of  3%  1826.  Ae  CoS^' 

By  a.  Judge's  order  the  sheriff  was  directed  to  restore  fused  relief  on 
to  the  Defendants  the  goods  taken  in  execution,  and  the  motion. 
proceedings  under  the  execution  were  to  be  suspended 
upon  the  Defendants  paying  into  Court  47/.  2s.  with 
sheriff's  poundage,  to  abide  the  event  of  any  application 
to  .the  Court  by  either  party  to  have  the  same  paid 
out     Accordingly, 

Peake 


4M  CASES  iM  HILARY  TERM    : 

1828^.  Peake  Seijt.  having  obtained  a  tule^  CAltt^g  w,  tbe 

plaintiff  to  shew  cause  why  this  sum  should,  not  t)e  paid 
out  of  Court  to  the  Defendants,  on  the  ground  that, 
as  certificated  bankrupts,  they  were  discharged  from  tho 
execution, 

Wilde  Serjt,  who  shewed  cause,  contended,  first,  thai 
though  the  certificate  bore  date  the  ISth  of  Nacember^ 
it  did  not  appear  that  it  had  been  signed  before  the 
execution  was  levied :  secondly,  that  f^om  the  126th 
and  121st  sections  of  the  stot.  6  G.  4.  c.  16.  it  was  to  be 
inferred  that  the  legislature  meant  only  to  exempt  the 
person  of  a  certificated  bankrupt  from  execution^  and 
not  his  goods.  At  any  rate,  if  the  point  were  doubtfiil 
the  Court  would  not  interfere  on  motion,  b^t  put  the 
party  to  his  atiditd  quereld. 

Peake.  The  language  of  the  recent  act  ia  the  same  as 
that  of  the  old  ones,  and  under  them  it  has  been  beld^ 
that  tiie  bankrupt  is  entitled  to  his  auditd  quereld  in  a 
case  like  the  present;  Ldster  v.  Mtmddl.  (a) 

Best  C.  J.  This  is  an  application  to  whH4l  th? 
Court  cannot  accede.  Notwithstanding  the  authprijiSf 
o^Eyre  C.  J.,  which,  indeed,  is  entitled  to  the  grei^test 
respect,  it  is  exceedingly  doubtful  whether,  in  tbb  cascv 
the  bankrupt  would  be  entitled  to  an  atiditd  querdd ; 
and  in  such  cases  relief  is  only  granted  on  motion  wl;ere 
it  is  quite  clear  an  auditd  quereld  would  lie^  In  I^ert^ 
V.  Mott  and  DaJby  ▼•  Mott  (6),  where  bai^  sougfit,  fq 
be  exonerated,  on  the  ground  that  the  dqb^lo/r.^hip^ 
their  principal  was  sued  might  have  been  proved  ^undf^ 
a  commission  of  bankruptcy  against  the  ^cb^i't,  .f^ 
Court  held,  that  the  title  of  the  bail  to  f/dlief  n;as,l3gr  ito 

.vn  .  ,.  'means 
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n)€ftfi8  Baffidently  clear  to  induce  them  to  decide  the 
case  upon  an  extra-judicial  motion,  thereby  leaving  the 
Plaintiff  no  appeal  by  a  writ  of  error.  If  we  were  to 
decide  this  summarily  on  motion  the  Plaintiff  would 
be  deprived  of  any  appeal  on  error  to  which  he  would 
be  entitled  on  atidiid  querela.  It  is  exceedingly  doubt- 
Ibly  whether  the  bankrupt  can  have  any  claim  to  these 
goods,  the  property  in  which,  if  not  in  the  Plain- 
tiff, is  in  the  assignees ;  and  it  is  doubtful  whether  the 
discharge^  under  s.  121.  of  6  G.  4.  c.  16.,  extends  to  the 
bankrupt's  gbods.  By  that  section  it  is  enacted,  <*  That 
efery  bankrupt  who  shall  have  duly  surrendered,  and  in 
all  things  conformed  himself  to  the  laws  in  force  con- 
cerning bankrupts  at  the  time  of  issuing  the  commission 
Ugainst  him,  shall  be  discharged  from  all  debts  due  by 
him  when  he  became  bankrupt,  and  from  all  claims  and 
demands  hereby  made  proveable  under  the  commission, 
in  case  he  shall  obtain  a  certificate  of  such  conformity, 
«o  signed  and  allowed,  and  subject  to  such  {Provisions 
thereinafter  directed.''  If  the  legislature  had  intended 
that  the  protection  of  the  certificate  should  extend  be^ 
yond  the  person,  they  would  have  so  expressed  it  when 
tiie  old  actarwere  all  under  revbion.  But  as  all  the 
property  of  the  bankrupt  belongs  to  his  assignees,  there 
seems  to  be  no  reason  why  the  protection  of  the  certi- 
ficate should  be  so  extended. 


1828. 


Hansoiv 

V, 

Blaxet, 


Park  J.  The  language  of  5. 121.  6  G.  4.  r.  16.  is, 
no  doubt,  the  same  as  that  of  the  former  acts ;  but, 
except  lor  the  case  of  Lister  v.  Mundelly  I  should  have 
felt  no  difficulty  upon  the  present  occasion.  It  seems  to 
me  very  doubtful  whether  the  bankrupt  would  be  en- 
titled to  relief  on  atiditd  querela ;  and  unless  he  were 
tlkatly  entitled  he  cannot  be  relieved  on  motion. 
Section  126.  relates  exclusively  to  the  discharge  of  the 
bankraptfs'  person;  and  it  is  at'l^ast  questionable, 
'"'  "•  whether 
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whether  5. 121.  carries  the  matter  farther.  '  Besides  this, 
it  is  far  from  clear,  whether  the  bankrupt  has  any  ckim 
at  all  to  the  goods  in  question ;  and  it  would  be  of  no 
use  to  restore  them,  if  the  assignees  might  seize  them 
the  next  moment. 


BuRROUGH  J.  It  being  doubtful  whether  an  audild 
quereld  would  lie,  the  bankrupt  cannot  be  relieved '6n 
motion.  Bui  another  ground  for  rejecting  this  appli- 
cation is,  that  the  execution  was  issued  on  the  same  day 
as  the  certificate ;  and  we  are  not  informed  whidi  was 
the  first. 

Gaselee  J.  It  has  never  been  decided  that  attditd 
quereld  will  lie  in  a  case  like  the  present ;/  the  application 
for  relief  on  motion  must,  therefore,  be  rejected. 

Rule  dischar]^. 


Feb.  z. 


Heywood  and  Others  v,  T.  W.  Watson. 


Defendant  and     ydSSUMPSIT.     The  declaration  contained  counts  on 
M.9  partnen,     -^-^  - 

having  ob- 
tained leave 
to  overdraw 
their  bankers, 
the  Plaintiffs, 
M.  gave  them 
a  promissory- 
note  for  aooo/.y  as  a  security  for  advances,  and  Defendant  thereupon  gave  Mj^  a  w4t 
for  looo/.,  payable  to  order.  Plaintiffs  advanced  1300/.  to  M,  and  Defendant,  apd 
two  years  after,  being  in  possession  of  Defendant's  note  for  looc/.  by  transfer*  ftSn 
M,f  sued  Defendant.  It  did  not  appear  that  they  had  given  M*  any  coacidentloa 
for  it,  j)r  that  they  had  notice  of  the  circumstances  under  which  Pefend^t  eave 


the  promissory  note  for  1000/.,  set  out  below, 
together  with  the  usual  money  counts.  At  the  trial  at 
the  Lent  assizes  18275  for  the  county  of  Ixincasterf 
before  Hidloci  B.,  a  verdict  was  found  for  the  Plaintifis 
for  the  sum  of  1000/.  on  the  counts  upon  the  note, 


it  to  M, : 

Held,  they  were  entitled  to  recover. 


subject 
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subjeot  to  the  opinion  of  the  Court  upon  the  following 
case:  — 

The  Plaintiffi  were  bankers  at  Liverpool^  the  De- 
fendant was  a  merchant  there.  In  the  year  1815  the 
Defendant  entered  into  partnership  with  Cyrus  MorrdU 
the  payee  of  the  promissory  note,  on  which  this  action 
was  brought,  under  the  firm  of  Morrall  and  Watson. 
On  the  9th  of  February  1824  the  said  partnership  ob- 
tained from  tlie  Piaintifis,  who  were  their  bankers, 
permission  to  overdraw  their  banking  account  with  the 
Plaintiffi,  and  Morrall  gave  to  the  Piaintifis  as  collateral 
security  for  the  said  advances,  his  separate  promissory 
note  for  2000/.,  which  was  as  follows:  **  Liverpool, 
9ih February  1824.  On  demand  I  promise  to. pay  to 
Arthur  Heywood,  Esq.,  Sons,  and  Co.  (the  Plaintiffs},  or 
order,  2000/.,  value  received.  Charles  MorralU*  On  the 
10th  February  1824  the  Defendant,  for  the  purpose 
hereinafter  mentioned,  drew  the  promissory  note  on 
which  this  action  was  brought,  which  is  as  follows: 
"  On  demand  I  promise  to  pay  Cyrus  Morrall,  or  order, 
1000/.,  value  received.  Thomas  Wright  Watson.^*  En- 
dorsed Cyrus  Morrall,  No  evidence  was  given  of  ex- 
press notice  to,  or  express  knowledge  by,  the  Plain- 
tiffs of  the  purpose  for  which  this  note  was  drawn, 
or  of  the  letter  dated  the  10th  day  oi  February  herein- 
after mentioned.  On  the  said  10th  Febniary  1824,  the 
Defendant  sent  the  last-mentioned  promissory  note  to 
Mofrall,  enclosed  in  a  letter  addressed  to  Morrall^  in 
which  the  Defendant  stated  that  he  deposited  with  him, 
Morrall,  the  note  in  question  to  meet  his,  Morr^aWs, 
collateral  security  given  in  the  said  note  for  2000/.  to 
the  Plaintiffs  for  the  said  advances,  and  to  secure  to 
.  Morrall  repayment  of  his,  the  Defendant's,  moiety  of 
that  sum,  or  of  such  sum  as  Morrall  individually  should 
have  to  pay  the  Plaintiffs  on  the  joint  account  of  himself 
{Morrall)  and  the  Defendant.  The  partnership  of 
♦.mm...  Moirall 


1828. 
Heywooo 

Watsqk. 


«9» 
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1825. 

Tbe  Plaintiffi  proved  that  tbey  were  poisewed  before 
Jinur  18S6  of  ihe  Defimdanf  s  note  indoieed  by  Mbn^lho 
dieio»  bot  it  did  not  af^peer  how  rach  soonev  Ihejr  wei^at 
pottMaed^  or  when  it  waa  so  indoraad  by  Marnik  N# 
conaideration  for  such  iadorsemeQt  waa  pronred^  mv  aay 
application  to  MarraU  previous  to  auch  indoiacmeiit  lor 
payment  of  his  said  note  for  SOOQI.,  nor  for  the  payaMSl 
of  the  said  advances.  Neither  the  said  lana-mimtteped 
note^  nor  the  said  advances,  nor  any  part'therwo^  have 
been  paid  by  MarraU^  but  the  same  note  remaina  ott* 
satisaed  in  the  Flaintiflb'  handa.  The  PlainlMb  hav»Ml 
made  any  advances  on  account  of  the  partnerafaip  of  ACbt- 
rM  and  Watson  since  the  termination  of  the  partnei|ihi|]^ 
and  neither  MorraU  nor  the  Defendant  was^  ai'the  tune 
when  the  note  came  intothe  Piaintifi'posseasionyiadebMl 
to  the  PIainti£&  nor  has  either  of  themr  sinoe 
indebted  to  the  Plaintiffs  on  his  separate  aoeonatt 
the  Court  should  be  of  opinion  that  the  DefaMbnt^  aa 
maker  of  the  said  note,  was,  under  the  diCMnstaeaa  mt 
this  ease»  indebted  to  the  Plaintiflb  as  payees  theiwoC 
The  Plaintifis  were  MoiraWs  banken.  T^e  said  ad* 
vanoes  amounted  to  19002.,  which  was  stili  nnpsM* 
They  were  made  to  tbe  partnership  of  ManwU  aoA 
IVaison^  or  on  their  account  jointly,  and  not  to  MorraOf 
or  on  his  account  separately,  and  were  so  debited  in  the 
Plaintifis'  books. 

The  question  for  the  opinion  of  the  Coori  was,  whe* 
ther  the  Plaintifis  were  entitled  to  recover  the  said  sum 
of  1000/.,  or  any  part  thereof,  on  tbe  said  coasts  cm  dbe 
note  or  not  If  the  Court  should  be  of  opinion  that 
they  were  so  entitled,  the  verdict  was  to  stand ;  but  if 
the  Court  were  of  opinion  that  they  were  set  as  entilled, 
a  nosanit  was  to  be  entered. 
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Piaintifb,  but  the  Court  called  on  '     «^^S:  ^ 


Vm 


tPttie  SerjtL  toft  llbt  Defendatit.     It  may  b«  ooHeetea  ^    WAtsbi^.^ 
from  4i»  oifdiaMtaiiceft  stated  in  this  ca^^that  the  P(ai«H  ^ 
tifir'^reo^Ml  Ae  note  without  ooitsideration,  and  thai 
they  knew,  or  hod  means  of  knowing,  that  Mor^R^ad 
giteti  no  oonaideratioB  for  it  to  the  IMbndaht;  if  m^ 
ihiff  «f«  not  entitled  to  sue.     It  is  stafed  that  they  had 
not  expfess  ttoCiGe  of  die  droumstanc^  fhom  which  it 
mun  h0  itififi^ed  that  they  knew  it  without  exprests 
noliae^  *aiid  then  there  was  suticient  to  put  them  upmi 
mAkkig^eriqoiiy.    If  there  were  circumstances  to  excite 
8U9]>reloii,  tad'tbe  Plaintiffs  (ailed  thereupon  to' make 
thefrfqatikeenqbiiies)  Aej  must  take  the  consequences. 
The  Qoie  which  was  payable  on  demand,  And  ^hhoiit 
inteiQSty  doesnot-appear  to  have  been  in  their  hands  dll 
motB  tlum  t«royoMrb  after  its  date;  it  is  impossible  lo   * 
coooeifis  that*  the.  iiokler,  wottki  lie  by  all  that  time  if  be 
had  gi^^ei^  valiie  lc(r  the  note :  that  was  a  oirdudistante   • 
of  itsdf  Mftcient  to  throur  on  the  Plaintiffii  the  doty  ^f  * 
enqiHiy*''  li  ia  •clear  that  MbtrM  oouki  not 'have  re*^  . 
covbiedOD thil note;  and  if  sO^  neither  can  the PiaiDtffi&i  : 
haiffiig  rec^ved  it  450  long  overdue,  unices  lih^  gave   * 
coftaWeHtion;  but  as  they  proved  no  consideration,  it 
must  b«  l|lfenredtl|9y  g^e  none.     It  is  plain  the  note  ' 
was'oolydefK^ited  in  their  hands  as  an   edditionai 
security  for  the  advances  they  might  make  to  Mh-rM 
and  WnUon^  an^  the  transfer  is  evidently  a.  trick  on  the 
part  di^MmrM  to  faake  Wntscn  pay  1000/.  towards 
tbo«^  Wvanoes  initefwl  of  650/. 

l^MnC*  I.  .  I  tbink  there  was  abundam  consideration 
for  ?diis  fNre^es^  ^atiOD.^  The  Plaintiffs'  are  bankers, 
whose  consent  the  Defendant  an$i  Mfifrall  bad  ol>*'  .t 

Vofc.  IV.  LI  tained 
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tained  to  overdraw  their  account,  Vfhith  they  did,  to 
the  extent  of  1 300/. ;  but  the  Plaintiffe  requii^  fi^bta 
MorraU  his  note  for  2000^.  ad  a  «eCtti*hy;  he  girte 
it  diem,  and  the  Defendant  thereupon ga:veto:M(5i^/^W^ 
his  note  for  1000/.,  being  half  of  the  UaUHt^  metin^^ 
and  this  note  MorraU  pays  in  to  hh  bkiikers'  #e 
Plaintiffs.  It  has  been  urged  that  be  only  deposited, 
and  did  not  pay  it.  If  that  had  been  so,  tJie  ^ect 
might  have  been  different;  but  no  such  hxX  appeal^ 
and  it  is  immaterial  whether  MorraU  could  hare  stied 
the  Defendant  or  nof.  If  there  was  a  good  consider- 
ation as-  between  MorraU  and  the  Plainttfl&,  and  the 
Plaitttifis,  as  it  is  allied,  were  ignorant  of  the  cimifh- 
stances  under  which  MorraU  took  the  note,  thcytfre 
entitled  to  recover.  If  the  Plaintiffs  knew  those  cireOlh- 
stances,  the  Defendant  should  have  sbeWntfbat^' bitten 
the  absence  of  any  such  proof,  it  mu^  be  takeh  thfit-flie 
Plaintiffs  received  the  note  in  ignorance  oF  those'dr^iMfa- 
stances.  Even  if  they  had  known  then^,  I  tia^  iX'h^\hii 
they  might  have  sued.  MorraU  says  to  theft*,  '^^IhlrVe 
received  this  note  as  a  security  for  myself,  and  I  transfer 
it  as  an  additional  security  to  you."  As  they  had  a  right 
to  sue  MorraU  on  the  2000/.  note,  they  had  equally  a 
right  to  sue  the  Defendant  for  thle  1000/. ;  MorraU  thus 
giving  them  the  opportunity.  The  effect  no  doubt  is, 
that  the  Defendant  is  at  first  called  on  to  pay  more  than 
half  of  the  1300/.  advanced  to  him  and  MorraU;  but  he 
may  call  on  MorraU  to  pay  back  his  proportion. 

Park  J.  On  the  &ce  of  these  proceedings  I  i^ee  no 
difficulty.  The  action  is  brought  on  a  notepf^abte/o 
order,  and  indorsed  to  the  Plaiotiffii^  who  .bey«,  a  dff^r 
right  to  sue.  It  has  been  urged,  that  they  should  have 
enquired  into  the  circumstanoes  attending*  tlse^<«iaUig 
of  the  note;  but  they  had  Ho  notice  bf^Rosje'ditfaih- 

stances, 
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$t8Qpesy  i^  any  grQiind  of  «u^picioA  to  put  tl^em  on 
eoquirjr ;  for  though  the  note  was  made  in  1824t  it  was 
payable  on  den^and^  and  therefore  could  not  be  esteemed 
Qver^e  till  demand  had  been  made*  And  ev^  if  tl)e 
ciircpmstanees  bad  been  known,  it  is  by  no  means  dear 
Idbat.  tbqy  would  have  fiirnisbed  a  defence  to  the  action* 


BuBJiouGH  J.  I  see  no  ground  for  saying  thai,  the 
Plaintiff^  as  lefpl  holders,  had  not  a  r^ht  to  su^  on 
tbisnpte. 

GasELXE  J.  It  is  not  necessary  to  enquire  what 
would  have  been  the  result  if  the  Plaintifis  had  bful 
notice  of  all  the  circumstances,  for  upon  this  case  they 
^mre  fully  entitled  to  recover*  There  is  strong  reason  to 
bf^ieve,. that,  the. note  was  given  by  the.De&ndapt  ex* 
.pr^raly  po  cover  the  Pbintiffi'  advances,  for  it  \s  made 
.pf>t  Xo  Munrqjl  alone,  but  to  order. .  The  jPla^tiffs, 
.therefoiT^  might  wc|ll  deem  it  a  note  which  thi^^were 
,  .i^qtitled  to  apply  to  their  advances. 

Judgment  for  the  Plaij;itiffs. 


WiLooxoN  V*  Nightingale. 


Feb.i. 


nPHIS  was  an  action  against  the  sheriff  of  Cambridge*  In  an  action 

shire.    The  first  count  of  the  declaration  was  for  *«:«"•»  Ac 
•    .  ,  /»  sheriff  for  an 

voluntarily  permittnig  the  escape  of  one  John  Ward  escape,  it  is 

Kirke  on  mesne  process  issued  by  the  Plaintiff. 


vikA  «aptifia  of  the  etcaper  vat  dsly  indorsed  for  bail  for  « 
.fi  by  virtq^  qf  an  affidavit  mado  and  filed  of  record/' 

c*>i.i/--  Ll*2  There 


sufficient  to 

allege,  that 

the  writ  for 

U  without  addbg. 


Mw 
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TMk%  wite  a  se^nd  totitot  for  riot  'afrrcfedng  ffiWt, 
and  a  third  fbt  not  assf^ing  the^  bail-bond.  ^  • '  ^ 
^  TBfe  afedamlion  alleged  that  the  wHt  tof  tapi»  for 
arresting  KH^ke  was  "  rfwjjr  marked  or  in'OoHed  Jbr  bait 
Jfbr  2*  tttirf  npwareh"  and,  bcSng  sb  indorsed,  afWi^ 
'  warck,  lind  before  the  return  therebf,  was  delivered  to 
the  Defendant,  who  then  was  sheriff  of  CambridgeMrif 
t6'  be  executed.  But  in  none  of  the  counts  was  it 
^VeKHsd  tha(t  the  writ  was  indorsed  for  bail  b^^  Mrfdt  6f 
an  affidavit  of  the  came  of  action  for  the  sum  3pedJ&d 
^before  them  made  and  fled  of  record. 

Dettitiher,  aikighing  for  cattse  the  omtssidik  of  ^bch 
^vtau^ilt,  and  joinder. 


'  fifcril^Seifjt  in  support  of  the  deinarre^.  By  126.1. 
V.  29.^  5  G.  $.  c.  27.9  and  21 G.  2.  e.  S.  it  is  ebacted,  thift 
In  all  eases  tirhere  the  plaintiff's  cause  of  action  ^bH 
amount  to  tire  sum  of  10/.  and  upwards,  an  affidavit 
shall  be  made  and  filed  of  recoixl  of  such  cause  of 
action,  and  for  the  sum  or  sums  specified  in  the  toid 
affidavit,  and  no  more,  the  sheriff  or  other  officer  to 
'whom  writ  or  process  shall  be  directed  shall  take 
bail ;  and  if  no  such  affidavit  shall  be  made  as  aforesaid, 
the  plaintiff  or  plaintiffs  shall  not  proceed  to  arrest  the 
l)ody  of  the  defendant 

In  ail  actions  against  sherifis  for  a  breach  of  duty,  it 
is  necessary  to  shew  the  oUigation  of  the  defendant 
'strfecly.  The  omission  of  an  averment  (ailer  stating  a 
oomnnitHient  to  prison)  that  the  committal  was  of  record, 
was  hdd  iatal  on  special  demurrer.  Bams  v.  Eylez  (a), 
BoUon  V.  Eyles.  (6)  So  the  trifling  omission  of  the  words 
^<  of  the  Bench^  in  the  averment  that  the  sheriff  had 
not  the  body  <*  before  our  said  lord  the  king*'  on  the 


(a)  %TaunUii%. 


(^)  4B.Moore,4%s* 


jretttin 
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.f^vm  ^3'^^  44so,he^  bad  pfi  sfe^  dmfV^X*     M99* 
Siooin  V.  Petrm(fi)i  Ti(rper  y.  ^i^.(6>  .      M^^ 

» .  In  i\\fi  pre»«>t  pas^  an  a§4aviti  .of  tfaf^  JVOpHUt^  of  ^^'**|]^'^^ 
the  debt  filed  of  record  was  oecessary  jtp  .e^^J^  ,4|p   .Il9i^n(^ 
^berifFlo  arrest  the  defendant  in  the  first  actioQ>  oth^-      <Sier 
Vf'm  tbfi  arrest  would  bf^ve  bo^  iiiegf4  a^  BWqi  f^-W^ 
p«Q4se§^ 

.^^6&  ,v.  Herne{v)  }s  Dot  an  authoi;ity  upoii'tbif 
qu^op ;  for  Crofc  y.  DoaJing^  tlje  ci»ae  ^ijij^,  by  Uw 
Judges  from  BuUer*$  NmPrius^  p.  14.,  was  im  f^^ion  fyf 
a  malicious  prosecutippi  in  which  it  jc^^i^ly  ^aif  p^ 
mpesi^ary  tp  s«t  pi^t  that  ^e  plainti#^  ha^  W^  ^^H 
affidavit  Whiskardy.  Wilder  {d)  was  p^  9fi^9iT^  on  a 
bail-bpnd,  and  not  against  a  sl^eriff.  This  is  aif  action 
against  an  officer,  and  the  Plaintiff  is  bound  tR.seK^pi^ 
«n  the  record,  and  prove  that  he  has  complied  in  all 
r^fpects  n^i^  hi^  dpty,  befpfe  he  can  oomp^^ijE)  qi  the 
iinj^q^duct  q|r  biioaf)^  of  duty  of  the  sl^ri/^     ,   , ,.,  ,.., 

Best  C*  J.  It  is  not  necessary  that  tl^  di^ljff^f^ip)! 
in  this  action  should  contain  a  statement  of  the  filing  pf 
tJI^  a^davit^  Np  case  l^as  goue  th«at  lengt|),  Jt.«)|4S 
ciply  be^n  laid  down  fha(  in  favour  of  a  jHflllic. p^ifT 
Ij^p  QoHit^  JviU  «Jf«W^  on  grpund§  pjjyelj  .^chpifilJ. 
The  statute  IS  6.1.,  indeed,  requires  jdbiat  p/r^vi^t^p^,^ 
an  arrest  f^^  a^d^yit  of  th,e  cau$e  of  fictipp  .^^  )^ 
filed ;  but  the  sbfsrijOFlpas  nothing  to  do  with  A^  ^4fijvj|. 
If  tt^e  .plaij^ti^*  pr  .the  oip^cer  of  the  Pc^t  infio^i^ 
Wfii  iuiproperly,  they  #re  pi^n^hpWe  for  jtjb^  OMVWAr 
duct ;  but  the  sheriff  is  only  bound  to  see  that  thf  ;^j|;^ 
is  indor^*  It  '}&  imppssible  that  Jl^e  ^^u^d  Jcnpjf  ^in 
CoptwaU  ^h€ith^  an  siBdayit  has  l^een  duly  filed  in 
Jjondon.    In  Casbttm  v*  Beid{e)  it  is  laid  down  that. if 

(a)  %B.^P.  56X.  (d)  I  Burr.  330. 

(b)  sB.^P.  456.  W  » -8.  Moore,  60. 
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the  filing  of  the  aflBdavit  be  alleged  in  the  declaration,  it 
must  be  proved ;  but  it  was  also  thought  that  the  alle- 
^^  gation  might  be  omitted,  and  by  the  omission  super- 

NiGHTTV-     fluous  evidence  is  spared. 


galb. 


Park  J.  I  am  of  the  same  opinion.  The  pre- 
cedents are  both  ways ;  and  if  the  filing  of  the  aflSdavit 
be  stated,  the  Courts  hold  that  it  must  be  proved;  but 
it  is  not  necessary  to  state  it.  The  point  was  much 
canvassed  in  Casbum  v.  Reidj  and  that  was  the  decision 
which  the  Court  pronounced.  The  present  declaration 
states  that  the  writ  was  duly  indorsed,  which  means 
indorsed  according  to  law.  The  objection  is  most 
frivolous ;  and  if  it  could  prevail,  would  be  disgraceful 
to  the  law. 


BuRROUGH  J.  It  is  sufficient  for  the  sheriff  if  the 
sum  demanded  be  duly  marked  on  the  writ,  A  de-' 
claration  need  only  be  certain  to  a  certdn  intent  in 
general,  and  this  is  so. 

Gaselee  J.  In  Casbum  v.  Retd  the  Court  referred  to" 
Webb  v.  Heme^  where  BuUer  J.  said,  **  I  remember  a 
case  in  Lord  MansfiekTs  time,  where  it  was  held  un-  * 
necessary  to  prpduce  the*  affidavit"  If  the  precedents 
had  uniformly  stated  the  filing  of  the  affidavit,  perhaps 
there  might  be  some  weight  in  the  objection ;  but  I  find^ 
the  declaration  has  been  framed  in  various  w^ys,  Ifa '' 
general  alleging  only  that  the  writ  was  delivered  to  the' 
sheriff. 

Our  judgment,  therefore,  must  be  for  the  Plaintiff 

Judgment  for  the  Plaintiff  accordingly.' 
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Doe  dem.  Stevens  and  Another  v.  Scott.  'M.^. 

nrHE  ]e$aor$  of  the  Plaintiff  claimed  the  property  in  Devise  toCA 

.     dispute,  as  trustees  of  Sarah  ScoU^  under  the  will  of "?  *™^  ^^ 

tiie  Bepsursite 
Mary  Wikox^  which  was  as  follows :  "  I  give  and  devise  use  of  5. 5., 

unto  Charles  Stevens  and  his  heirs,  all  that  my  messuage  *°^  ^^  cwivey 

or  tenement,  dwelling-house  and   premises  situate  in  to*/T°W 

Aylesbury  Street^  Clerkenwell,   now  in  lease  to  and  in  heirs  and  as- 

the  possession  of  Mr.  Scoitj  and  all  that  my  freehold  «S»»»^ 

*  .11  .  *ro™  ™  con- 

messuage  or  tenement,  with  the  appurtenances,  situate  trol  of  her 

and    being   in    Grajfs   Inn   Lane^    in    the    parish    of  P«"wcnt  or  any 

St.  AndrcWf  Holbomj  known  by  the  sign  of  the  Black  ^^  aiId"to 

Dog  and  Punch  Bcnd^  in  the  possession  of  Mr.  Mouse  permit  her  to 

or  his  under-tenants,  in  trust  to  and  for  the  sole  and  ^  the  renu 

and  profits : 
serrate  use  of  nn^  daughter  Sarah  Scott,  and  to  convey^      Held,  that 

assign^  and  assure  the  said  last^mentioned  freehold  mes^  ^*  ^^  ^^  >^ 
suagCy  tenement^  and  premises  unto  her^  the  said  Sarah  ^^^^'^ 
Sco^,  her  heirs  and  assigns  for  eotr^  free  frotn  and  in^  premises. 
d^endent  qf  the  debts,  control,  ponoery  or  engagements  of 
her  preserU  or  any  future  husband,  and  to  empower  and 
permit  her  to  take  and  receive  the  rents,  issues,  and  profits 
of  the  said  last-mentioned  premises,  and  to  give  receipts 
and  discharges  for  the  same  from  time  to  time,  or  to  ap- 
point any  person  to  receive  the  same  as  if  she  was  sole 
and  unmarried."     The  Defendant  claimed   under  the 
will  of  Sarah  Scott  as  follows :  *^  I  give  and  bequeath  to 
my  busbaod,  Charles  Scott,   my  two  freehold  houses, 
one  known  by  the  sign  of  the  Black  Dog  and  Punch 
Bend,  a  public  house  in  Graxfs  Inn  Lane,  in.  the  parish 
of  St.  Andrew,  Holhom,  now  in  the  possession  of  Messrs. 
Reid  and  Co.,  Liquor  Pond  Street,  and  the  other  now  in 

L  I  4  my 
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my  , husband's  possession^  namely^'  No«^  in,4jif^imrif 
Street^  Clerkenwell,  in  the  parish  of  SUJohi^.yfhUhis 
joif^ed  to  Si,  Jameses  Clertemvellf  with\  filL  sbop^  v.Qflit- 
houses,  yards,  and  appurtenances  thereto.  bfj0ogin^  as 
left  at  my  sole  disposal  by  my  motb^r'si  wil]»  PMiel|j9 
Mary  Wilcoxy  late  of  No.  9.  Clerienwefl  Closer  for  aiid 
during. hisy  my  said  husband,  Charkt  S^l^^  QfttHml 
life." 

At  the  trial  of  the  cause,  MidcUese^s  sittio^p^  in  MiiAfifd' 
mas  term  last,  a  verdict  was  found  far  the  lessors  pf  th^ 
PJaintii]^  with  liberty  for  the  DefeudfUU  tomPHe  tp  s^ 
it  asi^e,  find  enter  a  nonsuit  instead- 

♦    .  / 

/c^5  Serjt.  having  obtained  a  rule  nisitp  i^%  fffi^ 


Tad^  Serjt.  shewed  cause.  Und^  Maty  fVikc^ 
will,  Sarah  Scott  took  only  an  equitably ,iol^iiW(;.tlu^ 
leg^l  estate  was  in  the  trustees,  to  enabb  the^  tP  fSef^ie 
the  profits  to  Sarah  Scotfs  ^epotrate^  usq  {fj(afrton\^» 
Harton{a),  Jones  v.  Lord  &y/  and  Selfi[b\^  ^J^.i§i» 
could  not  divest  them  of  it  by  a  devise  whicK/^^iM 
no  authority  to  make. 

,,  tjoncs.  The  will  of  M.  Wilcox  must  be  cpil$t]sul4  ao- 
cpfdjing  to  her  intention :  ber  intention  cle^ir^  wa%,tp 
^ivQ  Sarah,  Scott  the  whole  interest  in  thj9j>repiisp%  and 
as.  incidental  to  such  absolute  interest,  1^.  ScoU  had  ibe 
^Q^er  of  devising.  As  no  one  else  is  nyntioned  in  fyi^ 
^i^  beside^  S>  Scott^  the  trustees  were  only  ipterppsod  %» 
jprev^nt  the  interference  of  marital  rigbtsj  and^.accordii^ 
^t,Q  .the  well  known  rule,  the  courts  wiU  npt  give  theqn  ^ 
interest  greater  than  is  necessary  to  e^ectn^te.  the  jpp 
tentions  of  the  testator.   The  effect  pf  the  will,  tbere^i^ 

{a)  7  T.R*  6is.  (b)  i  Ef.Ou.  Mr. 3%$. 
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iSf  to  ghre  them  the  legal  estate  daring  the  life  of  S.  Scoft^    .    1 888» 
widi  a  power  for  ber  to  devise  the  remainder  in  fee.    ^'  ^P^f' 
In  Harkm  v.  Harton^  and  Jones  ▼.  Lord  S(^  a^uL  Sele^    ^i^ow* 
the  testator  had  no  intention  to  give  the  whole  interest       .  Vif^ 
tp  a  feme  covert,  for  the  devise  was  to  trustees  in  trual       ^^"* 
for  a  feme  covert  during  her  life,  and  then  in  trust  for 
the  heirs  of  her  body.     But  for  the  circumstance  of 
Sarah  Scotfs  being  a  feme  covert,  it  is  clear  that  the 
testator  would  have  given  her  a  legal  fee  simple:  a 
trustee  was  interposed  to  protect  her  against  her  hus- 
band ;  but  that  protection  is  effected  by  giving  the  trustee 
the  legal  estate  during  her  life ;  and  in  Doe  dem.  Player 
V.  Nichdls{a)j  the  intent  of  a  testator  b^g  clear,  the 
Court  held  that  the  trustees  took  only  an  estate  deter* 
minable  on  the  happening  of  ap  event  which  the  testator 
had  indicated.   A  gift  to  the  separate  use  of  a  feme  covert 
is  tantamount  to  a  gift  to  such  use  as  she  shall  devise ; 
and  if  the  intent  of  the  donor  cannot  be  effected  without 
presumbg  a  power  to  devise,  such  a  power  may  be  pre- 
'snmed,   for  no  precise  form  of  words  is  requisite  to 

Park  J.  It  is  admitted  that  at  the  time  of  the  devise 
by  Mrs.  Scott^  the  legal  estate  in  the  premises  In  question 
^as  in  her  trustees  for  the  purpose  of  securing  her 
^[aiiist  the  rights  of  her  husband;  but  as  the  beneficial 
interest  was  left  to  her  in  fee,  we  are  called  on  to  pre- 
sume that  she  had,  incidentally  to  such  interest,  a  power 
'Off  devising.  That  would  be  going  further  than  any  court 
3of  law  has  hitherto  done.  In  Jones  v.  Lord  Sen/  and 
Vekf  the  devise  was  to  trustees  and  their  heirs,  in  trust  to 
^y  several  legacies  and  annuities,  and  to  pay  the  surplus 
<o  a  feme  covert  for  life  to  her  separate  use,  or  as  she 
should  direct ;  and  after  her  death,  the  trustees  to  stand 

(a)  iB.CU3$6. 

seised 
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18#d:  seised  to  the  use  of  her  body,  with  remainders  over. 
And  it  was  holden,  that  the  use  was  executed  in  the 
trustees  and  their  heirs  during  the  life  of  the  feme 
covert,  and  after  her  death,  in  the  persons  entitled  to 
take.  Here,  in  the  same  way,  SareAScdt  fakd  a  tAistee 
for  her  life;  and  even  if  she  had  survived  her  husband, 
it  may  be  thought  the  trustee  ought  to  have'hddl,  td 
secure  her  against  a  future  husband,  though  after  her 
death  he  might  be  bound  to  convey  to  her  heir.  At  all 
events,  it  is  clear  that  Sarah  Scott  had  no  power  to 
devise. 

BuRRouGH  J.  The  words  of  the  will  dearly  give 
the  legal  estate  to  the  trustees,  and  there  is  no  possible 
ground  for  presuming  that  Sarah  Stott  had  a  p<yw6r 
to  devise. 

Gaselee  J.  I  never  entertained  any  doubt  on  the' 
suligect,  and  only  reserved  the  point  to  save  the  texpail»  '- 
of  a  second  trial.  The  legal  estate  is  in  th^  tru^tees^'* 
and  on  the  death  o? Sarah  Scotty  they  are  trustees  for  her' 
heir  at  law.    The  rule  must  be  ' 

D)s<iharged.  ' 
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Aksd  t;*  Stocks,  Bab8Xow,  and  Others.  ^^^* 

n^HIS  was  an  action  of  trespass  against  two  magis-  The  Flaintiff 
^   tratca  of  the  West  Riding  of  Yorkshire,  and  four  ^^?«  ^^  * 
other  personsj  who  suffered  judgment  to  go  by  default,  gave  notice  of 
The  magiatrates  pleaded  the  general  issue.  his  cause  of 

rrii  >.•<••  J  I  '  action;  that 

Ihe  notice  of  action  served  on  the  magistrates  pur^  the  magistrate 

suant  to  the  statute  24  G.  2.  c.  44.  was  for  having  caused  ^^  unlaw. 
the  Plaintiff  « to  be  unlawfully  convicted  for  not  paying  ^fm  oTn^**"* 
to.  Tiomas  Wood^  of  Halifaz^  card-maker,  the  sum  of  paying  wages, 
10/.  for  wages  supposed  to  be  due  to  the  said  Thomas  "^  had  issued 
Woodj  and  the  further  sum  of  \5s.  6d.  for  costs  alleged  seizing  his 
to  have  beeb  incurred  by  TTiomas  Wood  in  recovering  goods  directed 
the  I  said  wages,  and  for  having  issued  a  warrant  in  ^^j^^^i^ 
wiitifig  under  their  hands  and  seals,  bearing  date  on  or  they  were 
aboMtf  the  8d  of  March  1827,  directed  to  Joseph  Bark,  ^^  accord- 
thereby,  commanding  him  to  distrain  the  goods  and.     i^he  war- 
chattels  of  the  Plaintiff  for  satisfying  the  said  aum  of  f^t  having 
lot  I5tf«»6i{«,.  under  which  warrant,  the  premises  of  the  ^a/^I**^ 
Plaintiff,  situate  at  Halifax,  were  unlawfully  entered,  stable  of  Haii- 
and  his  goods  and  chattels  therein  forcibly  taken  and  •^*  *°^  ^ 
distrained,  and  sold  and  disposed  of,  to  his  loss."  H^idy  that 

At  the  trial  before  Bayley  J.,  last  York  Summer  as-  the  notice  was 
sizes,  the  warrant  produced  under  a  notice  to  the  De-  ""  *°'' 
fendants  to  produce  it,  appeared  to  be  addressed  not  to 
Joseph  Bark,  but  to  ^^  the  constable  of  the  township  of 
Halifax,**  It  further  appeared,  that  one  Brearfy,  and 
not  Bark,  was  the  constable  of  that  township ;  that  Bark 
was  not  a  constable;  and  it  did  not  appear  that  the 
magistrates  had  employed  Bark  to  levy  the  distress. 

Upon  this  variance  a  verdict  was  found  for  the  magis- 
trates, with  leave  for  the  Plaintiff  to  move  to  set  it  aside, 

and    1 
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and  enter  a  verdict  for  the  Flainti^,  if  the  Cour^  sbpuld 
be  of  opinion  that  the  notice  was  not  incorrect 

Cross  Seijt  accordingly  obtained  a  rule  fiisi  to. that 
eflTect,  which  the  Court,  stopping  fVilde  Serjt^  who  w^ 
to  have  shewn  cause,  called  upon  him  to  support.  He 
contended,  tlmt  the  notice  required  by  the  stat)}te  wp 
sufficient,  if  it  disclosed  to  the  magistrate  thi^  ground  of 
th^  PlaintiflTs  complaint  against  him,  so  that  he  migbt 
know  what  he  was  charged  with,  and  make  aypend^  if 
he  thought  fit:  that  the  present  notice  was  sufficieptly 
e3(plicit  in  that  respect,  and  that  the  inser/tion  of  a  wrong 
name  for  the  constable  could  not  mislead  tb&  roa^^r 
trute,  the  material  charge  against  him  being  the  ill^al 
conviction  and  levy,  and  it  being  per£ectly  immaterial 
by  whom  the  levy  was  made*  It  was  tbere&rf  un? 
necessary  to  have  inserted  the  name  of  the  p^isoii 
directed  to  make  the  levy;  such  a  st^^eipeif t  <mig|iit  ii^« 
declaration  have  been  rejected  as  suiplusag^ .  vf^  it 
could  not  be  required  that  a  mere  notice  of  a^fic^ 
sbould  be  more  precise  than  a  declaration.  The  Plain? 
tiff  had  given  all  tlie  information  in  bis  power;  be  ha^ 
no  means  of  compelling  the  officer  to  furnish  a  IX>|>y,  of 
ttie  warrant,  or  of  knowing  whether  Bark  or  Brearij^ 
were  die  true  constables  of  the  township.  No  taan 
could  ever  obtain  justice  against  a  magi&trate,  ifuptipSB 
of  action  were  to  be  firamed  with  such  rigid  preciaioq,, . 

Park  J.  I  am  sorry  when  any  man  iS'  tripped  ffp  tgr 
a  formal  objection,  and  the  Court  wou)d  .gp  gF^( 
lengths  to  sustain  the  argument  in  favour  of  the  PJaiA*? 
tiff ;  but  we  are  bound  to  the  strict  constr^ct^qn  oC  ^ 
act  of  parliament  passed  expressly  fgr  the  pcotei;tipQ  pf 
justices  of  peace  in  the  execution  Jof  thpx,  pS^fX^ 
Country  magistrates,  acting  with  the  most  honourable 
ui|tenliQD%  mAy.(K<»nqo«Vyv^|ipftn^^  kg 

want 
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want  Of  knowledge  of  the  law,  and  this  statute  enables 
them  to  get  oul  brthe  difficulty  by  tendering  amends. 

The  questioii  therefore  is,  Whether  this  notice  sufB- 
cleritly  discloses  {lie  ^Plaintiff's  cause  of  action  within 
the  meanTnjDf  of  the  statute.  In  Strickland  v.  lizard  (a), 
it  Was  hoTden,  that  a  tnistake  in  the  description  of  the 
fbrm  of  action  w^s  fatal  to  the  validity  of  the  notice.  It 
has  since  b'een  determined,  that  it  is  not  necessary  to 
ilate  m  the  notice  ihe  precise  form  of  action ;  but  the 
taotice  ih  the  presekit  case  describes  the  cause  of  action 
id  be  a  wai^rant  directed  to  J,  Sarky  and  the  warrant 
feigned  by  the  Defendant,  when  produced,  appears  to  be 
airectdd  to  the  constable  of  Halifax.  No  doubt  it  ap- 
pears hard  upon  the  Plaintiff  that  this  should  vitiate  his 
li^btiee;  but  the  act  prescribes  that  no  evidence  shall  b($ 
received  of  matters  not  specified  in  the  notice,  and  when 
1  find' that  the  cause  of  action  was  a  warrant  directed  to 
the  constable  of  Halifax^  I  cannot  think  that  evidence 
ought  to  have  been  received  of  a  warrant  directed  to 
iX  Bari,  who  was  not  a  constable  at  all.  The  statute 
too  emp6^ers  fl^e  Plaintiff  to  demand  a  copy  of  t^ 
Warrant,  and  if  he  falls  into  error  by  undertaking  to  set 
it*  cki< 'Without  demanding  a  copy,  he  cannot  complain  of 
the  cohse'^'uente. 

Gaselec  3.  (5)  I  should  be  glad,  if,  consistently 
with  the  decided  cases,  we  could  comply  with  the  Plain- 
tiff's application :  but  looking  at  the  long  string  of  de- 
dsicMs  Which  hcve  put  a  strict  construction  on  the  act, 
I%el  thnt  ^e  are  not  at  liberty  to  do  so.  The  act  re^ 
^txmk  that  the  Plaintiff  shall  give  the  magistrate  notice 
W  ttiie  cause  of  acdbn,  and  ft  has  been  held  that  the 
cause  must  be  particularly  stated.  In  IVard  v.  Strictc-- 
Idnd,  'the  Court  held  the  notice  bad,  because  there  was  4 

^]  7  TJJt.^A"'63!r/'^g. '  '^^-Burr^bJ.  wu  abaent  at  clmmbert.' 
J  '»^  mift. 


ApD 
Stocks. 
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AkJsd 


aftemrardfi  dstermiaed.thal  thf^  eauBeiOf  ai^tkw.n^  oot 
ba  specified^  yet  if  the  Plaintiff.  Mpdertakea  to  specify  (ft, 
StockbU  .  he  must  do  so  correctly.  In  the.  p]»aeitt.ca»e»  jlihe  ailb* 
stemtial  oauae  of  actiop  is  the  ooaviclioa  ofitba  ipiaiiMttP, 
iapd  the  unlawful  issuing  ai  a  warrant,  to  Barhr  Puf- 
haps  it  miight  not  have  been  necessaiy  for  nbe:  PlainAiff 
to  have  named  the  person  to  whom  the  vtacnnittitas 
directed;  but  having  undertaken  todo<so^  hiaaMScei is 
not  suflScient  to  support  an  acticm  for  the  seinire  oSHs 
goods  under  a  wanrant  directed  to  the  coHs^ble.Mof 
Halifius.  The  case  is  not  in  substance' .distingdiahaUe 
from    Ward  v.  StricMandf   and,    tber^r^^^ .  the  >inde 


must  be 


Oiacbs^ssd. 


Ff6>  8.  Smith  and  Others  v.  Backwell. 

Where  De-      ^O   the  Plaintiffs'   demand   in  this  adiion  tb&;De- 

^^^v^oi  ^^^*«'  IP^^^  *«  ^^^^^^  by  him  aud-ncftept- 
a  pipe  of  wise  anoe  by  the  Plaintiffi  of  twenty  pipes  of  port  wine»  in 

in  satisraction  satisfaction.  .    .  i  . 

of  the  Plain-  '••^•*^"""-  '  Ij 

tiff's demandf  .     .    ,i.  ,^ 

the  Court  re-       Stephen  Serjtji  upon  affidavit  by  one  of  th^  Plaiottf^ 

miTpiSnSffto  ^^^  ^  P^«^  "^^  wholly  false, -that,  the  W«d*Pt 
sign  judgment  never  delivered,  and  Plaintiff  never  aecei^ted^  t^^i^ly 
"  IwTol*^  P'P^*  of  port,  or  any  other  wine,  or  any  other  tbin^iivi 
affida^that  discharge  of  the  Defendant's  undertakii^^  T-t  Dlftt^ 
the  plea  was  for  a  rule  nisi  to  sign  judgment  as  for  want  of  a  plea. 
*  **•  After  referring  to  Blewett  v.  Mars^et^  («),.  T^^(^^  v* 

Van- 


IN  tHE  ifc  fc9*rH  Veahs  of  GEO.  IV.  its 

VkMmii66thi{ii)j  IkcHlm^^.  Chdslake{b),  and  Shaimll       IBflS. 

Jrj,&«rrt«te«(«?),  in  ^Mck  the  Court  of  King's  Berioh     ^^^|^J' 
la^  set  dsld9  sbaiAfrfeas  of  judgment  recovered,  and        ,  9. 

-'ibe  Mte,  on  aildavits  of  their  jklsehood,  he  relied  dn    BAcawtLu 

'•i^JUi^  f*  Proone{d)i  -where  die  plea  resembled  the 
pi^isen^  bi^ng'  an  allegation  of  a  ton  of  hemp  delivered, 

'in  satisfkotion  of  the  Plaintiff's  demand ;  and  thoagh 

-that! ease  bad  subsequently  been  over-ruled  by  the  case 
of  MitingtQfi  V.  Beckett  (^),  yet  as  this  Court  was  not 
boiMid  by  tfie  pnactice  of  the  Court  of  King's  Beneh, 

'<he  nidged  them  to  adopt  that  which  was  the  more  whole- 
sotde'rale,  and  ^pported  by  no  less  than  five  decisions : 
at  least)  the  Defendant  ought  to  be  compelled  to  verify 
his  plea  by  affidavit.   Nothing  could  be  more  disgraceful 

•taihe  laiw^  or  prejudicial  to  the  interests  of  justice,  than 
allowing  defendants  to  delay  a  creditor,  by  putting  false- 
hoods on  record.  In  Young  v.  Gadderer  {f\  the  only 
case  in  this  courtrtheappUeation  failed,  because  it  was 
not  accompanied  with  an  affidavit  that  the  plea  was 
false.     A  rule  nisi  having  been  granted, 

Spankie  Serjt,  contrdj  relied  on  Merington  v.  Beckett^ 
i»  which  alt -the  preceding  cases  had  been  considered, 
^ll)ld  ifa^Court  of  King's  Bench,  thinking  they  had  gone 
•  'toOifbr,  dv«r-r&led  Bdchley  v.  Proone.    If  the  present  ap- 
plication were  accecfcd  to,  there  would  be  an  end  cf  the 
system  of  special  pleading,  and  the  merits  of  all  causes 
t  i^UGtt  b^  tried  on  affidavit.     But  the  Court  had  no  au- 
^ihbrky  lb  call  on  parties  to  substantiate  by  affidavit  the 
''truth*  of  miutters  they  might  advance  in  resisting  a  claim 
ivna^agaitiBl  them.     It  was  true,  that  when  a  party  ap- 
'  ptied'  for  Jeate  to  plead  several  matters,  the  Court  were 
'^  ■  .j 

•^  -  >fit)\fcA«>f.  T97.  (^  xB.GfC.  «86. 

(b)  %B.^  A.  X99.  (e)  aB.^a  8x. 

(f)  sB.^  A.  750.  (/)  I  Bingb.  380. 

-v^V^  empow- 


I 
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empowered  to  exercise  a  discretion  as  to*  wtiat  sb&nid  be 
^ut  on  the  record  ;  but  here  there  was  no  general  issue: 
the  Defendant  had  pleaded  but  a  single  plea,  and  the^ 
Court  had  no  power  to  interfere.  '  There  was  no  'uA^^ 
davit  that  the  plea  had  occasioned  any  delay,  ibd^^e 
cause  could  not  hare  been  brought  to  trial  sooner  if 
the  general  issue  had  been  pleaded,  to  which  no  ob- 
jection could  have  been  raised.  The  present  fffii^ 
cation,  therefore,  went  further  than  any  that  had  pfi»|^ 
ceded  it 

Stephen,  tn  Thomas  v.  Vandermoolen  and  Bartley  r\^ 
(joddake  there  was  no  application  for  leave  t»  plead  ^ 
several  matters,  and  yet  the  plea  was  set  aside.        ^   •  ^ 

Park  J.     I  am  of  opinion  that  the  Court  canpot  oo^ 
what  has  been  required.  I  lament  these  things,  because^ 
from  the  affidavit  which  has  been  filed,  and  from  th« 
circumstance  that  it  has  met  with  no  answer,  I  have 
little  doubt  that  this  is  a  sham  plea.    But  we  are  aske4 
to  require  that,  which,  except  in  one  instance,  has  never 
been  required,  namely,  that  the  Defendant  should  v«f^ 
his  plea  by  affidavit.     There  is  nothing  on  the  Qiea  of  i|, 
absurd  or  inconsistent  in  the  allegation,  thM  wtti«,l^|||) 
been  given  m  satisfaction  of  a  demand.    But  in  J^lbustf  ^ 
V.  Marsden  a  plea  of  satisfiurtion  by  judgment  rejDovcfitfi 
in  the  Court  of  Piepoudre,  was  justly  deemed  ft  ^^^^I^VD 
too  glaring  to  remain  on  tlie  records  of  the  Ooor^  <)(» 
King's  Bench.     Richletf  v.  Proone  was  decided  in  Offu^fAt 
those   bye^sittings  after  the  term  had  candufW«.ifi4c» 
was  fully  considered  in  Merington  v.  Beckett ;  and  I  en- 
tirely coincide  with  what  fell  from  the  Chief  Justice  in 
that  case.    In  Yamg  v.  Gadderer^  tboo^  theie  -fid 
been  repeated  promises  to  pay,  the  GftoiC  lafii— li»< 
set  aside  a  plea  of  judgment  recovered.    There  is  gvsat 
wei^t  in  tha  observation  made  on  the  part  of  tha  Ba- 
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ftodnit^  that  here  has  been  no  application  for  leave  to 
plead  doable ;  becaose  upop  sucb  applications  the  Court 
is  entitled  to  exercise  a  discretion^  and  that  distinction 
was  made  in  Banes  w.  PtmUr.  (a)  Here  there  is  only  a 
singly  |rf«a;  tbe  delimdant  is  nnder  no  rule  to  plead 
idsnablyi  and  we  should  exceed  our  jurisdiction  if  we 
acceded  to  the  application. 

BuRROUGH  J.  I  object  to  this  application  in  ioto. 
By  and  by,  it  win  be  said  that  a  Defendant  must  not 
plead  the  general  issue  without  an  affidavit  of  its  truth : 
that  18  often  as  false  a  plea  as  the  present;  but  the  prin- 
dpie  of  our  law  is,  that  the  Plaintiff  must  make  out  his 
case.  With  respect  to  pleas  In  abatement,  the  statute 
c(  Afme  has  required  an  affidavit  of  their  truth  ;  and  if 
it  had  been  thought  fit  to  require  an  affidavit  in  other 
cases,  it  would  have  been  easy  to  have  so  enacted  it; 
but  the  absence  of  any  such  enactment,  when  the  atten- 
tion of  the  legislature  had  manifestly  been  called  to  the 
subject,  shows  that  it  was  not  deemed  proper  to  extend 
the  practice  further. 

'  GasblRR  J.  Perhaps  it  is  necessary  that  sometbtng 
slfonldbe  Ame  to  abolish  sham  pleading;  but  the  Court 
camct  inteiftre  trpon  the  present  occasion.  Where  the 
pfeit'bafl  mised  diflferent  issues,  has  been  exceedingly 
iiitrieate,  or  baa  been  a  mockery  of  the  proceedings  of  the 
Qmrt,  a  tfscretionary  power  has  sometimes  been  ex^ 
ereised  by  th^  Judges ;  but  that  cannot  be  done  with 
rcspeet  to  a  single  plea,  which  has  nothing  improper 
oil  mttnK6  of  1t« 

Rule  discharged. 


Uns  Court  bliauited,  that  in  future  similar  applk 
tioBa.  ailoiild  ba  dischilrged  with  costs. 

V«k.»v/  M  m 


sm^  cMm9  w  rnhMifH  'mm 
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Fei.  za*      TirafftEft  and  Others^  Asstgnem  of  Jjohnv^h rilONfisi^ 
ChiLBCBT,  a  Bankrupt,  v.  Johk  HtJMraltri^*.  ij'- 

The  shippcn^  T>ABK  J.    This  case  came  before  the  X^oiir^  ^^potir^s' ' 

*^^^SL!S  ^'^  motion  to  set  aside  an  award,  in  part,  of  a  fcaWed^^ 

and  paid  for  barrister,  and  which  the  Court,  for  the  imponkdce  of  it,   ' 

with  their  desired  might  be  argued  as  a  special  case.     The  kctVori'"^ 

own  money,     ^^  ^^  action  of  troTcr,  and  it  had  been  rfeferrc^d  Wlan  '^ 
floor  at  SiocA^  '  ^  '   .    ^4  * '  r    '  ^  - 

tottf  which       order  of  the  Chief  Justice,  since  made  a'  ni!^  of  CbtiH,  ^ 

^^Vf"'  *>y  *  to  the  award  of  Mr.  Archbdd.    llie  claim  was  fbt  tllf  ^' '' 

doth  and  the  s^teral  parceJs  of  flour;  one  for  the  Talue  df  56w,  Ito.''^ 

hiToicefor-  for  which  the  arbitnator  decides  that  Ae'  J^IkbiliHrs  ^e^^ 

r^fet^  to  recover :  one  for  fifty  sacks ;  and  he  deci^e^'t^ifat*^^^ 

the  flour  was  those  the  Plaintifi  are  not  to  recover :  aii^  li^^iL^yS^' 

also  forwarded  ^^^  points  no  question  now  arises.     Th^  third  Wcfel^' 
by  the  ship-  .       ,      *  ^  .         - /,    .  ''/    .  ...  4r-,-L/ 

perstoa  consisted  of  twenty-fire  sacks  of  flotkr,  amountrng^W 

wharfinger  in    52/.  lOy.;  and  as  to  these,  the  arbitrator  states  k  Virfei^^"?^ 

^^7^^  offects,  upon  which  he  wishes  to  tak^  the  oplhiotf  of '^ 

to  deliver         the  Gotirt,  and  which  is  the  point  upon  #hicK  the'  br-''^ 

«^*'^*^     ffdment  has  been  had.     The  question  is,*  Whether^' 
consignee  *  r ,       -  '*  ni 

named  in  the    lAessrs.  JVtlkinson,  the  shippers  of  the  flour,  haa  a  right 

manifest  upon  to  stop  it  in  transttfij  under  the  circumstances  oT  iOe^ 

and  dU  appli-  ^•^'    '^^^  ^*^^  found  by  the  arbitrfitbr'are  these  s  -i'  '^^^ 
cation  to  keep  ,..'.•     i      .Vi  .vil 

it  on  board  the  vessel}  if  not  applied  for  before  the  vessel  retancd^ he- landed  it»ibid7^(f 
kept  it  in  his  warehouse^  to  the  order  of  the  shipper ;  if  the.^po^s  yver^  to  be  4^7r|i 
vered  to  order,  he  delivered  them  to  persons  producing  either  bilts  of  iacfing  or  tne 
shipper's  invoices.-  O.  was  in  the  habit  of  having  flour  coirt^iied  td ' hhftt  >at  W^l 
whuf,  and  sometimes  sold  it  on  board,. sometimes  when  it  was  ll^d^  4^)M^j<r 
for  him  in  the  wharfinger's  warehouses. 

The  flour  in  question  arrived  at  the  wharf  on  the  zath  of  A^Hi/bat  yM^Wtk'^ 
hnded  till  the  aadc  on  ths  Z7th,  before  any  aijq^kition  by  CT^iWttoihkd  beesiaeni 
bankrupt,  the  flour  was  claimed  under  an  order  from  the  shippers.:  Held,  d>^t  t^^^^ 
flour  not  havmg  been  landed,  nor  any  application  having  been  made  by  Cff  tne  smp- 
pert  might  stop  in* U^jttiitu.  .;  i       '    i»>   J  J^  t'     ••*'!    "» 

^   M    u  "The 
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^  He  tventyt^ve  sacks  in  question  were  piurdiased        |8tl>.' ' 
by  Messrs.  JVHiinsoH  and  Company  ofStockioth  for  the     ^^^JJ^^^ 
said  JE?iA  JiUhomf  Gilbertf  with  their  own  money :  *  they  v 

charged  no  profit  upon  them,  but  merely  a  commis*    Ijpwuaaiu 
sicttt^ofilAyj^irf^.g^k  fer>pitrehasipg  tbem;  nnd  they  rx .    • 

shipiwi  jtbMii  M^ethtr  KfiA  Jl»0  rMiaindar  vi  a;  oa^g^ 
of  other  goods,  by  a  vessel  named  the  Cumberlandf 
bomiifyx}i;49uion^  Thjs  Teasel  wa^  consigned  by  M^psra^  I    ^, .  .,  v^     v 
WHifmum  ai4  Cpnqpany  to  the  I>efenda9fs  wharf^  upd  '     .. 
th^  fl^it  tQthe,  j[)efiBndanC  by  post  a  manifest  <»f  tfa^  ^ 

caf^9;  ^iti^^  sent  also  to  Gilbert  an  invoice  lof  these  / 

twjf9tyr£f;^.;s/i^  pCfl^ur,  stating  them  to  be  boi^h^jan4 .      J  \   /      .' 
shippi^jfifX  Um gnWs acf^oimt  and  rbiu    When «  ship       "  V^ 

wa^  j^^jepip^sign^  by  ^essra«  WilUnscm  ood  Compajiy.     i.  -  ^^^ 

to^f  I^^en^^mfs  vbdcf,  they  always  sent. a  awpifest  . 
of  ^e;]9fV|[gp!;io,,^..I^fendaat  by  post,  and  m  tbis 
Bii)i|^est|^d|ff^r;ieiU;it»ms  of  thei^^ 

St^j^f^e  4P«ei|ted,  .apfd  (Q))posite  to  each,  item  eitbiqr  ^.  .  /  /  ^ /^ 

'^^fK^M^^I^^!^  cppsignoe  x)i:  tha  vonda  to  oidar  v^e  - 
vi^^^,:,  ^(^en  such  ve^el  arrived  at  the  wharf^  thofi^ 
gp^iQ  ^liif;h.t|)«.cwaignea's  name  was  mmx;i9^  to  i^ 
^foWWfc^'^P^*  delivered  to  swh  /eonsigui^  or  Ws. .  '^; 
ordfif,  iipo^applff^oi).;  and  those  to  which  the  wotnin..,  ^^''  \\  ^  \'.] 
or^^:i)^re  j>pppsjte  ip  the  manifest,  were  deliv^r^  ,  o.:oi  .-i 
^♦^l*^  ^^^.i^^'^^ww  and  Company,  U»Jtis(io«iy<jr'  ^  /;.j  ,]^l 
lio,jpj^rspn§  pijfldi^9^0g.  ^either  bills  of  lading  for  thi$  gPO^St, .  n  .  cn^ 
or  WiUcm9!(\  Ai^ .  Goropaipiy';?  invoices  of  them  nespep-  ; 
tively.  Flour  thus  appearing  to  be  shipped  to  order  ^ '. 
bjT^.l^i  mlmifest,!  was  alwwjrs  left  on  boand  the  vessd^     - 


^'G 


aikt  not  landed  until  such  bill  of  lading  or  invoice  was 
wAwtfi&'ii^ys^t  M  «o  suah.biU  of  lading  or  invoios  was  .  * .  ,    > 

pibdfKJetf  bf  tite  time  the  vessel  began  to  take  jn  h^r        . '  "  -'■'; ''[ 
'^fSff^V-ifiargf^,  .tUen.^be  flour  was  landed  and  i^ced    ^.    .      ,  • 
int»4JiejcDefendant-&  wanebousea,  and  there  kept  to  ih^^  '   '^ 

oitle^  of  tlje, shippers,     Gilberi^    the  bankrupt,   ww        •■/'  ^^^^^ 
in  the  habit  of  having  flour  shipped  for  himji.iia^i  Z^^ci^  i/^iin  €i9r| 
'^flT  '•  M  m  2  Stockton^ 


<? 


Sl»  CASES  IN  HILARY  TEilM   . 

Stoehtm^  and  which  came  to  the  DrfeBrf»»f»(yh»tfg 
and  Gilbert  always  in  such  cases  eitbep  aolcl  Hif)^  bo^M^ 
before  it  was  landed,  or  it  was  landed  and  kept  j^ 
HWmHtfr.  biot  in  the  Defendant's  warehwscs  untit  Ue  «9)4^'^ 
so  that  the  Defendant's  wharf  was  always  ^eipmed  :4>^ 
{daee  of  its  destination.  The  tAnent^filFe  sifeki^>ofrftw? 
in  qaestion  were  shipped  on  board  \he'Qmn^l9a4^ 
on  tlie  5Ch  day  of  April  1824,  and  acriivedf  atirt^ 
wharf  on  the  ISth,  bnt  were  not  landed  astU  )Hifi¥m» 
the  22d  and  36th  of  the  same  month,  lOn  ^^,  47A 
day  of  the  same  month  an  order  froia  Will^mso^\^sS9A 
Company)  directed  to  the  Defendant,  refuiriAg'  Hf9iM> 
dejirer  their  twenty-five  sacks  of  flour  t9.Me9Si(s,.)4M^'^* 
s&n  and  Cramp,  was  produced  to  the  :Dl9f«pdat)t  ,t)f 
Cramp,  and  the  flour  was  then  daimei.by  (CHztnnifi^ 
the  part  of  WtUdnsan  and  Company.  .G|^n?^^^.^t 
time,  was  a  bankrupt  He  had  committed  aia^^ioflbi^k- 
ruptcy  on  the  10th  day  of  April  188Ab  >on<'^^  ij^tllf^ 
commission  of  bankrupt  was  thereupon  j4«si|<4!fAg>Mf^ 
him,  and  on  the  19th  day  of  the  same  lionth  iAt»j]|f^ 
senger  msder  that  commission  produced;  loritt^  fite^bnd* 
ant  the  invoice  of  the  twenty^five  sack^ipfz-Aourrtdn 
•qoeution,  which  had  been  sent  hy  Wilkmf^ t^^AiGim^ 
pany  to  QHbert,  as  before  mentionedi  and-  deg^ifi^ 
^thcf  floor,  which  was  refused  to  litm«  .Messi^'^/AviM'* 
Md  Cramp  afterwards  landed  the  flour,  ,Haid>  spl^  t{|(||or 
ijhencooant  of  Wilkinton  and  Companyu .  TJ^rppities 
'  to  this  action  have  consented,  thad  in  CtfisQ  bisf-ftfo- 
j^fStyV  Court  of  Common  Pleas  shall  .be  loff  qpiKH^Pr 
that,  under  the  circumstances  hereiobefiiire  atate^^Liti^ 
Plaintiffs  are  not  entitled  to  recover  fiar  tho>vaki^riof 
the  said  last- mentioned  parcel  of  flour,  o>nMta0^^of 
twenty^five  sacks  as  aforesaid,  then  and  ih.^suah'idise 
my  award  in  favour  of  tlie  Platntifi&,  foir  -ihe  ^vliiue 
of  the  said  first  and  last  parceb  of  Spur  -above. .men- 
tioned,  amounting  te>  the  wia  oiblBl^-^k^Mt  be».JEe- 

duced 


IN  TH^  0tkt&  mu  Y!BiR9  OF  G£a  IV-  «li% 


^ceii'by  Hl^aXHount  of  tbe  ^alue  o£  the  said  I«8t^m«iii*        19£jB; 

libned  ^roel^itliat  10  iosayv  the  sum  <jf.62l.  IQi*  afore* 

attW/^  ^   .>  ..  '         . 

^    UpM  fheselacts  It  VH6  contended  by  Mr.  SeijU    ItelumMS 

Wm/tttLmaoe^  m  bdvalf  of  the  assignees,  that  by  the 

M^iU^of^dlie  diip  at  the^vharf  the  transit  was  over; 

AfSft'tbewbai^^' though  the  goods  were  not  delivered  put 

<rf'tlie  hold  of  the  ship,  was  to  be  considered  iis  ^ 

%sirebouso^  GriUurt,  the  bankrupt,  just  as  much  as  if 

Ihe^c^go  had  been  removed  into  one  of  the  warehouses 

'Of-tbe  wfaerfy  and  had  been  marked  by  the  bankrupl^ 

^waircAtof^ed  i»  his^  mune,  or  pat  under  his  lock  and  key. 

".    ^is  has  been  well  ai^oed  on  both  sides,. and  nobody 

i^an^doybt'lfcat  if  sueh  a  stitfe  of  things,  as  is  abpve  sup- 

'l^sed^iad  C9tisl6d,  such  as  the  goods  being  put  into  a 

'Warelk>nl$obn  Ihe  whar^  which  the  bankrupt^  haying  np 

*Waiiellouise^«fhi€f  own,'h&d  been  in  the  habit  of  Rising 

%s^lii^  oitn^and  marking  or  doing  some  act  upon  them, 

' tl^ilftuk^^ould  have'been  over.     But  the  question  is, 

-i^hethto  dlat^lie  the  state  of  things. 

'  '^1%^  getieraL  nature  of  the  right  to  stop  in  igranritu 

<)hafe^'V^y>properly  not  been  argued;  for  alihougb,  com- 

-"^srAtlvely  i»p«aking,  such  ri^bt  has  not  been  long  hnQwn 

^^^Ihti  'Ooimknon  law,  perhaps  not  above  seventy  yeaff, 

^'Imviil^been  at  that  time  tpausplanted  from  the  courts  ^f 

'^eqittyy  yetlit'haS'Shice  been  established  by  such  a  varie^ 

^^  ^ItcMdns,  4»M  je  is  now  regarded  with  fiivour  by  .K^e 

-^^rnn^r  a»a  fight  Which  they  are  always  disposed. to 

^>Msid|^  ticut  proceedings  at  all  on  the  ground  of  the  oon- 

'-'ihidt  'tetfng  *rM?inded  by  the  insolvency  or  baiiki^nptcy 

'^'of'tlke/consigfnee  of  the  goods,  but  as  an  equitable  eight 

^^^a^fciytedtforrthe  purposes  of  substanUal  justice^     Bpit 

^'tbi^icaseiias  beoi  corrscdy  argued  upon  the  ground 

■>''Whether  the  /rami/u^  was  continuing,  or  wbeihev  it  was 

-  Jit  (an  end  and  detereoined.     Every  case  of  this  s^H't 

^snost  <3^iend  on  its  own  special  circumstances.     In  some 

'^  --^  M  m  3  of 


'Ho  (     OASES  i«  mUkKS  /ffifilfr     > 

•^^        ^^Cbppige  in  tranatm  a  gs«U  wa^  Brteemed  fO  exp^idbel 
•SOIIWIlUr*  r  iHe  good*  mmt  oome  to  diie  Aotiiid.rcof{lDril;  Urii^hriof 

<  tkeviieiNiee;  bat^  in  the  'sdbsiqiietit^^feAMrvQf  Hfifttoobr. 

^i&tfctolTi^  5£^^  1B4.I  LofA^afapfarrtis^  |Hpoipw>Hi  that 

'  mtent'oT  the  doctrine^  Md  pots  k ufkninw bsborf^bodD^ 

t  and  Miy9»  *>  the  qfaestion  Is,  whelherthe  phrtyvUffAoBe 
ibaoh  to  actually  ooroes,  be  aft  agtnt  go  flir^yepiljuiililg 
the  principal  as  to  make  the  deUviivjr^  t»  iiiai  J»<^>filil> 
eflfeetoal,  and  frial  delivery  to  the  prfai^tf,  akoohtra^ 

* Astirigtifshedi  from  a  delivery  tn«dy  to^u petita^Mtu^ 
M  aroaMetf'  or  mean  of  oonvayMce  to  •E}im>aCDOintof 

'the^piibdpal  ^  a  mare  ooww  of  tmnUi;  t*Mfd»/hito. 
I  cannot  but  consider  the  transit  cam^sklely^AOtanridbd 
ln4hei«Mrect  coarse  of  the  goodft  toK  tHe.htiiiM^eB^  and 

ifhat  4bay  were  afterwavds  under' ifac-  imiqediafe^rardBrft 

^of'this  vendee.'*  ■     -y-  -n.  »>0  rmvil  ?oI']ciii:? 

'  iA{)ply 'that  latter  priaeitde«othUToa9k,(tt]Bd>iion^ 

ibevely  for  argument  diat  tbeto  fS^odik  bad  laetihAlyrhr- 
'^Irivedotf  tb^  wharf,  yet  were  l^bey  evbrlnndmEfthhiidi- 
'i'madMeoid^reofthe  wudee?  •'    Jt  inlj;   .!>!!•> 

li^'Oii  Ae  contrary,  the  floor  ia  ifueB^ta)  Madlatti«bl)Bt 
!  ihtft^baifoiy  the  Ifidi^  but^Ms  notlandedtaitbe«Mn)f 
XlsA  wmth  oFApHl  i  no  act  of  6wiienhip(eteroiaed'4Kffer 

it  by  Otfbms  no  invoice^  no  bill  ofiladiogiierasjfKP* 
'  diibed  l)y  hfcn,  or  any  agent  esipldyeionhiatiehail^  tiU 
^'tbe^Qieittenger  under  the  confailiMbD  cMmed^t  oikillie 
'  t9th  of  tJbe  aame  moath^  tkeaUpi^ertbttmi^iAottaUy 
:  atopped'  i«  taro  daya  bcibns*;  to  that»)tbd'tory^ArMji|ct 
\  ddne  ilpoti  thit  flour  after  the  ahip^s  atrml  jfttilhaiarharfy 
'  4eiii  done  by  the  shipper  before  the  transit  to  the  hand  or 

po6ses»ion  of  the  vendee  was  complete*  ... 

Itiotbiag,  however^  that  I  have  hitherto.  sai)i{  xi^e^s  to 

iMpeaeb  the  d^^ctrine^  first  broachectby^  AtJtlkte^)Mr. 


IN  liiB  iift  atMiL  YiiJBS  6M  OSO.  IV.  oW^ 

*«d[>ui%  l»  fifcA^tn,  jB?|rf*(*)t^  Odd'  kli^  bjr  inybwHto  "^. 
ioOi^Ay  ibitdfV'xaks  tof  Jte/o»  Vi' JBr£t»grfwi'(o).j  The  «»«*»»• 
jdMtil&e  tiwddsyt  rta  <wydh'I»  flpeakiii{ip  6nlf  fcr  myaAfy 
::stkkiUm^foi^  lirfijracoede^  -^«hbt  tfii'  nmn  beiD  ib^fifibit 
.z^ofiodbpihci  wMeinoase  4i(F  a  wlu^fingar  as  his  owni  wd 
>«fUDBr4barCi^ jripoaiCarjf  of  his  gcxids,  and  disp^ste^^ 
^ >ldfana>^byre,'r  llie /twmcAm  will  be  «t  an  md  nfiiiiiiliiie 
.l^dods  Mrfveiit>«tiek  warebouse. 

i  >iia»the,!fimt:of  thosa  oases  tho  tncfer  had  no'Wftr^ 
vhinmefoSriB^mniy  /bm  ased  that  of  his  paeker  liw  li^ 
}(£«i«iig>gooda(Coiisigned  lo  hbn,  and  itwaa  bald,  tb^il  tbc 
.nMi}stor«fisilcii!giiods  was  «t  an  end  ttpbnddnrfpylof 
1  >liKaii;tOftb;^ 'pirfc^can  • 

imo.  IftiilUbiY  w.  jHrazMpMn.  Ae  irendee  of  several  Jbagsbeirfs 
t.'af)flUf^l'aponr  isiteiviiig  notice  of  tbek  arrivuly  !tolsk 

samples  from  them,  and  for  his  own  convenlcaio^dtfsit!^ 
niinn^^nidrtto/lel  .tbein  remain  in  bis  warehosMtiU  be 
-•fdioiihLjvecAvd  fikrUier  dinoctioii:  it  was  held  ii(lOBr.d|e 
-diankhipldyiof  die  veildee,  that  the  tramiim  wasiAi  an 

end,  and  the  vendor  could  not  stop  theme  $obei5%i<if 
iaaaHrtrllBdl  totkea  flempica  of  the  Aottv,  or^^onerany 
I'joth^  Adtielirtii^  his  authority  over  thess,  tbiit^oitld 
^^bwrb^mried  ;ifae'case$'  bat  no  such  fiids,  nqf  aiqK  bx$s 
-cimtaflaoaqt'ta  thkise,  are  Jbiuid  upon  this  aw«t4><  <  I 
ii'n  .Xjfehsbeavltoo^  thtifi^  ail  the  mass  of  ca^  wbiih 

i^lam  bebn  detidcd  on  idiis.  subject)  because  diey  wodid 
viMy>fiitigae  die  Gouvt,  «nd  delay  the  other  itoportwt 
y^uJ^sik^^i  thd  term.  I  bdieve  all  of  them  were  qi^oied 
rtiml'Onei^ide'or  the  .o|her  by  the  learned  counsd.  (a)  I 
•;o  :».ii .'  '  it  ..  .   .  .!•  '  haire 

ia)  3  40/.  iff  PuiK  ^^t.  Lojhman  v.  WiUlanUf  4  Camph^ 

' '-     ^)  !ttii.  469.    '  181.  rtH^  chiefly  on  J^cbartUon 

1  N:(ff)ii] JBUiW  a ^d9^.  •  V.  Goi/,  .3  JR.  fcf  ;>.  i*t»  54s*^  ▼• 

,  {^  E.  Uwei  Sirjt.  for  the  PeiiiU  3  i**  Crf  ^'.469.   BfiW  v. 

*  Waintiffi,     after     distinguishing  Pickford,  %  Taunt.  83.  and  Fw- 

Mm  4  '''^ 


.OASESriKiiiLMffi^fiaUfer  m 


.^-  ^ 


:£  ••  '"1. 


Ir.-h 


wo  A  on 


Manns.  iiSttiiisan,  ^brn^  tbefMpfm±  i 
iDWioe  thereof  to  GMetlj  madit-mn  < 
JDd:gaTe  hhn^  by  Tkrtue  of  tbe  iasMca^^rpfHtMLMtts 
Iraljover  them.  .  ^i  /L  uiii'J 

4^  t^BM«this  fiordy  cannot  be  in6Aiit\.as-a:-8enBibadhiga^ 
ment ;  even  a  bill  of  lading,  while  in  Aftuhaaf^i^^tm 
dt^ptsi}  ootisignoe^  unindoysed,  oiipi^tiukm^brtuiiXth 
llie  Vflndiui's  xight  to  stop  the  goack'  iMfoaeAeytarBBie 
ilfto  ihei  pOBteasiotv  cur  under  tfa^  0Oiit)eak)Jofotl|e3cdiib 
ftgMe^'k*  be  become  bankrupt  or  inad^ttit, ;  tlHyidddad^ 
the  ^onpignee  assign  the  bill  of  ladlog  «e  iatiiiii^]Hn 
«»  feva  valuable  oonadtfatieci  Aiw4^y&b^«|tkbcit  faocieil 
ef  flfech  clKumstanees  as  render  tlief*biii'<]C»ledili|piilbt 
^My.^itidfionestly  as^gnab)^  therigiic  ^di0<iiMfei|fM 
as  against  sach  assignee  is  divet9ted;>iblr^4Hll^of  taidiiy 
Al  laAwb^tt  iridorsedy  transfers  thepf0peH!f.^<;-»t^'  loi 
;  'But  i  have  never  before  now  beefd Mi emqiedde^l 
eexjeepi' onoe,  that  the  mete  posaeasion^of  ^«l  ififdMi 
which  is  only  a  mercantile  name  for  a  bib*qf  ipiltnii  wi 
a  shop  bill,  could  bar  the  vendor's  right. 

The  very  contrary  to  this  has  been  decided  in  a  case 
of  Akerman  v.  Humpkh!yyf\nsllr\»^'t^ -my  Brother 
Bwrough  in  December  1823,  1  Carr.  8f  P.  53^  where  my 
learned  Brother  decided  that  the  delivery  of  a  shipping 
note  by  the  consignee  of  goods  to  a  third  person,  with 


.  ,  ter  V.  FramptoTif  6  B,  ^  C.  109.  ▼.  Cafel^  4  Bing.  137,  to  As4 

.     4n<!                                    '  that  a  stiip  attached  d)  a^Hiaif 

:'  ^£^fleijt.6irtheDtfeadBU,  nu^  be  doitSdirid ttir49lQi9ibbi<> 

oa  Cravfjimjr  t^  ^oid^ef,  z  £•  C5f  But  the  4ulMe9ft1iems.fj»  t 

y^  wO-      J    JL zjr. j; '    '  j'''_  •ft^l  LST^....*'?^ 


Vt.»(l     .'  C.  i8x.   and  Akerman  v.  ^iri»«     discussed' m  tne  judgment,  it 


^,.pf>n^J^  I  Q?rr,  Csf  P.  53^  ]bee» ^  thqu^t s^iump^f^gr  hAT 

£«wrj  in  reply  cited  Busxmrd    report  the  argoawfeocb  iPit^w* 


Ill  TjM»m^mASiUmom!QSO.iy. 


tJA 
thifd  person,  didaB6|MBa.tkefr«patgf  m  ^tttmsth 

9&&9oaLA  sUinoBAifrMJiiMiJfti'Jbv.theicaBBiiEDOi'* 

JiUBWfcJr^  {MMa  fwDefeiidstit,  widi  libera  fiit  PJaiatMT 
^Twm  to  enter  *  verdict  for  him*  Mr.  Serjfc.  Tad^ 
aflBHdBiglf  inde  8W^  motidn;  imt  Lord  G^^M^ thou 
Chief  Justice,  and  myself  thought  the  opinionidotiveMl 
hgr^lke.''lfinBedJiiilge  at  the  tiial  was  oonect,  aad  no 
fldb  tnaaJgrnttted    '. 

if;32iafri«|NOion;an]ltes  most  poiiitedly^  to  the  IMres^ 
mams^fM.^  is  ttlnre euied  that  a  afaip|]faig  nam  'Md.>ife 
dabeqtjoMei}  te*he  party  made  no  ehaageofpnipes^^ 
tbafedhey  did. iia(t  amount  to  a  bUl  o£  lading  wbkb^ja 
eaaftlyflifceia MLof  exchange,  and  the  propengr.mQpi^ 
liabed  intiHipassds  by  mdocsement,  but  not  by  .ileUnrecy 
vithqtfiiiflrilcarsettidnb.'  TtMdiipping  nofce,Trom  itsMliire^ 
iajnttljnfoaflilta^  an^t  in  poiat  of  fact  neither  thetAaptfiiig 
¥^«cbkl  tbalidate  Mr,  in  ibis  h  indorsed*.        ^   * 

For  these  .veei^'  ive  are  of  optnioa  that  the  aimri  i» 
I^MAdriipRA  the  tMtf>  Jrst.points,  but  bad  upon.  th|s  |bi|d ; 
that)i%  Ihai  ther  eonsjgnor  bad  a  right  .loa^*lb» 
«vefltgMfii}etad(fl  wtrnmOu*  ^.  -i  .\  Mv 


9'  n  B  0     J  • 

-/    .   •'  X 

X              .                                                                          .J 

.  Bell  i;.  Jacobs. 

pa.  4 



.— 

/^N  the  motion  of  Jones  Serjt.  the  Court  granted  a  The  Court  re* 

-.     '  ruld  nisi  to  set  aside  the  bail-bond  in  this  cause,  ™?*  ***  •? 

cn^lheiproaad  that  the  Defendant  had  been  arrested  in  bond  on  the 

ilb!t\Tnydstt  HcLidels  by  virtue  of  a  writ  which  had  nd  ground  that 
<*•  -  ''  • '  the  Defendant 

tii!id\Beeir  arretted  ni  the  7b<u;rr  Hamlets  hf  virtue  of  a  iiitv^likh  had  no  nom 


in*  /I    KMBSS  w/iBLARY  fBERMi 


and  Baison  v.  M^Oean  {b\  wheiteiiwdiSanAlrfaflBMBd 
that  an  arrest  in  the  Tamer  nnder  such  a  writ  would  be 
haA ;  biil  4te  Qobrt  '«ntfiriai|)edi  Iji  siramf Tupiifiaion 
against  the  appUoaliaiirf       ■  .  ■      .  r.  .  •    A  ,v -.WvxVv^t^ 

i  <  '9fitf<f  Scnjt,  who  showed  canB^^alUgBditkalOtNdl 
iisving  fateeni  put  in,  tb^  objeetion  wa»<#Biii{erifr  toiithiok 

Jfass  onswived  that  the  bail  had  besd  potiiiiD  siMe 
the  rule  nisi  was  granted,  and  that  the* Gfiurbitvodki 
Hdecida{«pte:^tke  alate  of  the  cause  at  the  time  of  the 
motion ;  and  be  argued  that  though  the  omission  <^  a 
non  omiUas  might  not  b^  matdriol  where  a  franchise  was 
in  the  hands  of  a  subject,  yet  that  it  was  fatal  where  the 
franchise  was  in  the  crown. 

Park  J.    There  is  no  colour  for  this  application  on 
the  part  of  the  Defendant     If  the  privil^es   of  the 
atannhk^h  been  improperly  invade^  lbme<vrhp:  }i)ive 
the  care  of  sudi  privileges  will  apply  for  redress.    FUzr 
patrick  v.  KeUy{c\  where  the  previous  authorities  were 
,  ^cra^derei))  has  settled  the  pointy  which  was  fol^y^e^ered 
^iftlfq  .t)y,  JmIwI  Kemfon  in  Rex  v,  SiQbbs{{d)     Jfi^  v. 
'^J^leS'Wfie.the  case  of  the  exeputioa  of  ^Jleri  Jacff^s-iiti 
<jf^etfi^Wj^jfmJPalac€i  and  though  the  King  di4  ppt.xe^e 
if^%yp^,  as  the  palace  was  his,  ^nd,  be  ^^i^  rp^pit^.p 
i4^  atany  tifne,  it  was  held  311  invasion  pf  privi^ge\whj^h 
'•■  ^        '    40ttid.n^  be  supported.    As  to  tbp  l^ngufigj^Gf^JL4^ 
.......  ,J^f(enbonn^  in  BcUson  v.  M^O/ecn^  xxq  4wbfJ{  oi^-rffi^gt 

V      ,-.   -         jn  the  Tower^  withoMt  proper  prpcesspr  is,,l)fjd,  i[?,)3^ 
., .    ,  ,  ,i    authorities  there  choosct  to  object ;  l^ut  it  ^p^pj  not  fojl^if 
,f ,-.... 


h 


IN  Ttttisia  atiMiLiflriAu  atiHOED.  iv.  im 

f  i(nieiilB.defiikidiilit:jDb7itflln  ^M^MgeoiMft^  and  be  dis- 

.''  :  BoiMuium.  Je    The  point  waa  dettoHhednln:  JHite- 
Patrick  y.  Kelly^  after  an  able  argnnMOt 

^GAsfBLUs  J.    There  i^  no  gttmnd  for  us  to  inttlHere 

^in  die  ajfiplicatioii  of  the  DcAtidMt;     Ia  S^oHm  v. 

S|pin£5  (a)  the  same  point  was  determined ;  and  it  was 

8«id  that  if  those  who  have  jitrisdictioA  am  iiqurod^  it  is 

'  for  didtt  toi  complau]. 

Rale  discharged  fiith  i 
»    '  '  I. 

(a)  7  Tmm^jii. 


GaLLY  ftnd  Others  v.  The  Bishep  <^*'fi&unPB&.        iV^.  n. 
'    andDowtrntJ, 


'  QtlABE' fthpedit  by  devisees  of  mfftim  Stadii'Gi^,  The  Plabtiflr 
^  who  purchased  the  next  presentation  to  Aief  tetikftj  Z^T^J^T 

'h[  BerrynarbeTf  county  Devon^  iSrom  Joseph  Davi&f  liiw  tnced  his  title 
Joseph  Dame  Bizssetf^  Esq.  daiming  to  be  endtkd  td  ifce  ^^s^  a 

'  acfvowson  for  evqry  fourth  turn,  under  a  grant  of  99di  JJ^toriw,  and 
'.^fpn?  1672,  from  Robert  Isaae^  grandson  and  hefr  (hi  die  Defendaat 

'coparcenary  with  hb  three  aunts)  of  Richard  MobMs^  tolfUSi^ 
agahist   Rev.   George   Pyke   Dcnding^    claiming   such  pleas,  taken 
IJmrth  turn  under  a  marriage  setdement  subsequently  »j«»opey«y 

'made  by  the  said  Robert  Isaae,  dated  4th  April  1692.       the  dedar- 

ation,  though 
tfe  HiMff'V  daim'  wUi  solely  oa  the  vafiditf  of  a  deed  of  iK^at  and  the  Defend*^ 
ant  could  l«?e  no  writ  to  the  bishop,  unless  he  sttttcaeded,  in  siting  ande  that  deed* 
the  Courty  after  the  dceUittti^n  had  been  amended  twice,  and  after  trial  had,  rescinded 
the  rule  to  plead  several  matten. 

This 


S^i  '  'CASES  IN  HlLAttY  tlSl&r ' 

^  jS^g;  ,         This  was  the  second  avoidance  inidei^  the  fourth  torn 
6dlly       ^^^^^  ^^®  descent  of  the  advowson  in  coparcenary. ' 
11,  The  following  is  an  abstract  of  the  pleadlnjgs,  which 

•Th^BisliQp  df  ^^re  of  unusual  length. 

Declaration.  .Pju£dS.        m    •> 

£c5^fr  term,  7  G-4.  C.P.  *      »  "> 

Bichard  BobertSj  seised 
of  advowson  of  Benynar*  *    *-* 

£^    in    gross,    presented 

Wf«iVim  Herle,   23d.  J%  ... 

1609.  ''  "^ 

25ih  Dec.  1622.    Death  ^      *         ' 

o(  Richard  Moberts.  '     •    •         'j^j 

Descent  of  advowson  to  >       .^i       .^ 

Jtf a;^  fVestcotty  Jane  Squire f 
Prudence  Amory^  and  Qrace 
Isaacy  as  daughters  and  co- 
heirs. 

27th  Jan.  1630.  Vacancy 
by  death  of  William  Herle. 
Coparceners  not  agreeing, 
it  belonged  to  Mary  West-- 
cott  and  her  husband  to 
present,  and  they  presented 
George  Westcott. 

Descent  of  first  turn  to 
Richard  Hilly  son  of  Maty 
Hilly  daughter  of  Mary 
Westcott. 

Descent  of  second  turn 
to  Christopher  Squire,  son 
tfjane  Stptire. 

Descent 'of  thtrd  tuAi  -   4l^pfebl'*I*hitt%iT{tt^ 
7fbm  Prudehce  A)MOty,  to    dt  ^3V6w3^^'Hi6f^ohllk' 
WiHiam  her  ion,  and  from    scend  to  WiUiam  Miitj^%» 
^"  him  son 


.    A     /.-.   A, 

'.y     •'    n  'jilJ 

.,V.     f-.'Of 

..^:    .../  ;u 

•    .'      (  Hlfi     jiVjd 

/    ■'.•■...  Mcqoo 

/  >  ',   i!;IL^ 

'".       ••  ,jj;;Ml02 

'.,!,-  A^  ,.V^ 

■'    .  oV."{  l)II£ 

.    ;.  :!•;: 

'A 'io  Ifoq 

'    ;"'J\  f^)   j^fii 

iJJ  JiJ   >1     rKl^n 

/)/:  1o    (fiijq 

1.^   iioifi-i  j[>i^ 
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him  to  JFrancef  Gibbpn  ^nd.  . 
Pr&Kf^nc^  JSfiEHie^^ia  daugh- 
ters. 

Descent  of  fourth  turn 
to  Robert  liotKi  son  of 
Grace  haac. 

10th  Jfifyl674>.  Vacancy 
by  death  of  George  West' 
coU  (the  first  incumbent 
after  the  descent  in.  co« 
parcenary). 

11th  July  1674.  Pre- 
sentation of  Thomas  West" 
cott  by  Grace  Wesicottj 
lawfully,  or  usurping  upon 
Jane  Squire  (it  not  being 
the  Westcottst  turn). 

10th  Sept.  1674..  Va- 
cancy  by  death  of  Thomas 
WestcoU  (second  incum- 
bent after  the  descent  in 
coparcenary). 

24th  Sept.  1674.  Pre- 
sentation of  Henry  Chi-- 
Chester,  by  Frances  Gibbon 
and  husband. 

29th  April  1672.  Deed 
poll  of. Bobert  Isaac,  grant- 
ing to  Lewis  Stevings  and 
heirs  fourth  part  or  pur- 
party  of  advowson  in  con- 


ISS^ 


^pn  and  heir  of  Prudence       q^jx^x 
Atnoru.  r  'if. 


1st  plea.  Doed-ppll^  «9t 
the  deed  of  Bobert  Isaa^^ 

2d  plea.  i2.  Isaac  did 
not  grant  by  deed-ppU« 

Sdplea,    R.  Isaac  did 


sideration  of  205.,  and  of  not  grant  for  consideration 
vftW.  I W^  f'fitltfiA,  service,  mentioBod  iq  deed-rpoU.  • 
^fl^d^^|oir,:|Qtl^   RW^-        ^*  P*^-   Consaderatien 


vice 


lami 


/iCara&ii»<iiiflkAfi»  TfiRMiHv  Ki 


OKMjauanbv, 


J>m^  of  Lmif  Stm^gh 
teiiod  of  puipiir^j  l^ir'mg 
JaiffiJSievings  b^A  XUfkof^ 

vmng. 

Descent 


▼ioa  jffoSofmqdttoMiitaai 
Bdr  wn;|rBBDt  .fudilZiMtf^i 
jEde  for  time  and  tte  txbee.t 
cQDsiderstions    ifaoa^aedl/ 
indcid:    ^'  i.   .>^\>\.  ii^C 

5tbple&.  At&BVjjimui^o 
tio^  iii8i0£^  Bsd  iocafialite^ 
of'gnoAjpgby  deoA^poiii  rA 

€thple«»  DMk|idUjiiiife 
for  purpose  loF;  d^ftuxuBi^  ^ 
tluMe  itfho  ^houU^NMrchBie.i 
purpartgr^. .  XililSi^iiBaabir 
conveyed  pvrpaity  by  flMnq 
riage   eettlement   of   4di 
4|m(  JififS^  HkdmrjiMUiiiCa 
tilfeiB  i0dtmA>itki^ii^Skn(i 
feBdBfit.jOMiaS2.-  ij:ii!:;   <^^ 

«Sd  fioL  ^cAdmiltfagb 
4»cpi!e«Iy  thei  title  )tfJ&^ 
&^  J^oiv  Md^adnlfttaigi. 
by  pfntat^ibir  iSle  iiOie^ci 
allegatioiii^  of  deolflifo^iiiteiBl 
sels  out  Defoftimtfmftideo 
md0r  eciidraieDt,^<i£Jttfc^ 
4pn7  1«9S,  es  {oLrttUh/i. 
plea,  by  «^y.QlJ99i]Mamill« 
and  traTMsi^  .pjtboMt  d^^l. 

gmnted  oripaa^ii.t'yjdflttiol/ 

pall  o{,29lhApHts%&Mioid 

7tli  fA^  Imi^miHgMA 

did  jioe  dte  i9i$e4JeiilriieK 

8th 


IN  THii/GaflliaiA;Ylii8>osvftE0/IV. 


0tt^' 


DECUIBXhON. 

vQesbato^f  )pHq9*flj|  to 

beiar^irUt  UMmipiAtii  Ben 

5th  Jan.  1699.  ISitlit 
of- Jondt^MoaajMU^is^  JUlii 
iSUrffig<3tD  liBS»y^aUcke9«« 
^  (tfattiiiMSOfaibent)}  by  ib- 
ddtenedelitered  to  Henry 
C^icketierj  atd  therefore 
notiiibpoGEsession  ^  Plain-* 
liflb^  ;^Ii6\p0adi]ce  counter* 

.1  .     t(     >  .    . 

AlfctiiKm  17U.  Yiuuinojr 
byt4ibalh.of!jF£sitiy  Cifiei^v* 
^^  (third  ii«?DiDiMitJttfit«r 
d^^Bdoikdb  ^opaneteiry )» 

aljifMtt  bfiifitfttiiiKi  CjUni^er^ 
bjr.iBir  JXckalag^" Hooper y 
lajnfuthpv  or:  b^JU0ur|Mti0ii 
OBbq)ne]MniMhie^  hiHenry 
OUMe^jgrmtde  of  thot 

enil^(AM4  IV19.  'Detlbef 
J^Mt  Si9^ihgSy  having  by 
ii4tt^dalKdi>lDth:^ig^Jl7O0» 
deiwti  r^p^^pftt^  t6  hk 
brothiBT  Rlfehm^  Sf  IMug 
at  ,|ini»  ^bfv  t^iatoi^  ideitth ; 
a«lf  la  .cdba  of  SkJimf^^ 
dkcl^  «d  )vk^  dfofidneti  as 
teMMtntin'oominoi).  T^iit 
Bichard  having  died  li^v*^ 

ii)^  ing 


6th  plea.  Porparty  &d> 
Botdeacend  VoJokn  Sieoingg 
aa  son  and  heir,  nor  did  he 
become  seised. 

9th  plea.  Non  est  fac- 
tuniy  John  Stevings. 

10th  plea.  Indenture 
not  sealed,  and  delivered 
by  John  Steoings^  and  after- 
wards delivered  by  him  to 
Henry  Chichester. 

llcfaplea.  JohnSievwgs 
did  not  grant  by  indenture 
to  Henry  Chichester. 


12th  plea.    John  Sie% 
ings  did  not  make  his  will. 

1  Stfa  plea.  John  Stevings 
did  not  devise. 

14th  plea.  Six  persons 
mentioned  in  declaration  as 
daughters  otBiehceri  Steth 
ings,  n^ere  htft  chUdr^  and 
oidy  ck«idi«ti  of  Hkiara 
Stevings.  * 

V    ^  15th 


m 


CASES  IN  HILARY  TSRlf 


1BB&  DSGLABATION. 

^51^^     ing  six  daaghters,  they  and 
V,  tbeir     husbands     became 

T1ieJS^0p«f  sdsed  as  tenants  in  com- 
mon. 


1st  SepL  1719.  Death 
of  John  Bcfwen^  one  of  the 
husbands  of  the  six  daugh- 
ters of  Bichard  Stevings. 

20th  Dec.  1719.  Grant 
by  Bawen*s  widow  and  her 
five  sisters,  and  their  hus- 
bands, by  indenture  in- 
rolled  in  Chancery,  to 
Bcbert  Incledon  and  J&f- 
ixmrd  FairchiUL  Fine  to 
be  levied  to  the  use  of 
MaunseU  and  Andrews  (two 
of  the  nieces'  husbands), 
Incledon  and  Fairchild^  in 
trust  for  sale,  after  the 
sufiering  of  a  recovery  of 
other  premises,  which  was 
mflBered. 


i%'faryterm,66.1.  Fine 

levied  between  Bdbert  In^ 

cledan  and  Edward  Fair^ 

ckili. 


15th  pka. 
of  BichanL  Skniagt 
not  married  to  their  aqn 
posed  husbands* 

16th  pka.  Sixdraghtan 
and  their  husbands  newr 
were  seised  of  the  pur* 
party. 


S6th  plea.  Indentwaof 
20th  Dee.  1719,  not  the 
deed  of  .Bdnen's  icidMraaA 
others. 

S7th  plea.  Bofwet^widam^. 
and  others,  did  no^  in^pafw 
suanoe  of  articles,  and  in 
consideration  o^  &c«  giwt 
to  Incledon  and  JPdwvUU 
by  said  deed. 

88th  plea.  NothJagpaaMd 
by  said  dead  from  Ihmm, 
widow,  and  othen»  to  Jb- 
dedan  and  FamUUL 

18th  pka.  .  Fine  xwtda- 
dared  to  ennce  ta  uae  of 
Maumell^  jtndnm^'  imb^ 
danj  and  FairdtiU. 

d9th  plea.  Nid  Ud  wt^ 
cord  of  reeovtsry. 

17th  plea«  Nml  tidn- 
cord  of  fine. 

19tli 


IN 


rim  era  &  skk  -YrAnlfe  ot'6EO.  IV. 


Declahation. 
MRC^FMntiSPfl,  and  Brnoen, 
1i1d6w,    and   others,    De- 
ibraants. 

Death  oFPairckitd  seised, 
leaTin^  Maun^  Andrews^ 
and  Indedon  him  surviving, 

loth  and  llth^ar.l7dl. 
Lease  and  release  of  pur- 
party  from  Mawisell^  An* 
drewsy  and  Incledan,  to  John 
Davie* 

1st  Jan.  1770.  Death  of 
JMn  Daviey  leaving  John 
his  eldest,  and  William  his 
second  son,  having  by  will 
ofTdth  June  1760,  devised 
next  turn  to  his  son  WiUiam. 
T)e8cent  of  reversion  of 
purparty  to  Jc^n  Davie  the 
son. 

«Jd  andS*th4pn7 1777. 
Lease  and  release  of  next 
turn  from  William  Davie^ 
to  his  brother  John  Davie 
ittt  son.   * 

^  Jan.  1790.  John 
Davie  the  son  died  seised, 
hfl(V!ng  by  iviU  of  2d  5g)/. 
1788,  devised  purparty  to 
Joseph  Davie  his  son. 


Vol.  IV. 


5th 


Pleas.     ' 


19th  plea.  Fairchild 
did  not  die  seised,  leaving 
Maunsetty  Andrews^  and 
Indedon  him  surviving. 

20th  plea.  Indentures  of 
10th  and  ilth  2^tw.  1751. 
not  the  deeds  of  Maunseltj 
Andrews^  and  Indedon. 

2 1st  plea.  Nothing  passed 
by  said  indentures. 

22d  plea.     John  Davie 
did  not  make  will  modo  et 
formd. 

23d  plea.  Jo7in  Davie 
did  not  devise  next  turn 
to  his  son  William. '" 

24th  plea.  Purparty  did 
not  descend,  nor  any  re-' 
versionary  interest  therein, 
to  John  Davie  the  son. 

25th  plea.  Lease  and  re- 
lease not  deeds  of  W.Davie. 

26tbplea.  Nothing  pass- 
ed by  indentures. 

27th  plea.  John  Davie 
the  son  did  not  die  seised. 

28th  plea.  John  Davie 
the  son  did  not  make  will. 

29th  plea.  John  Davie 
the  son  did  not  devise. 

Nn  40th 


1829. 


OULLY 
JSxEri-EBu 
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CASES  IK  HILARY  TERM 


1828. 


GULLT 

ThtBiikopof 

EXBTIB. 


Declaration. 


5th  JII!q^  1731.  Vacancy 
by  death  of  Edward  Chi- 
ehester^  and  pres^dtatbn  of 
Bobert  Bluett  by  Richard 
HiU  (being  second  pre* 
sentation  in  respect  of  the 
first  turn  under  Maty  West- 
cotti  the  eldest  coparcener)* 
27th  Feb.  174&.  Va- 
cancy by  death  of  Bobert 
Bluett^  and  presentation  of 
John  Seddon  by  James 
Pearce  and  Maiy  his  wife, 
as  in  second  tunit  lawiblly, 
or  by  usurpation  upon 
pers<ms  entitled  under  Jatte 
Squire  (the  second  copar- 
eener). 

^XhFebmafynso.  Va- 
cancy by  death  of  John 
Seddon^  and  presentation 
of  Powell  Edwards  by  7%o- 
mas  EdwardSj  as  in  their 
uumi  lawfully,  or  by  usurp- 
ation upon  persons  en- 
titled under  Prudence 
Jmory,  the  third  co-par- 
cener. 

6th  Jufy  18U.     Grant 

by  Joseph  Davie  (theni  and 

now 


Pleas. 
40th  plea.  A  special  plea 
setting  out  the  devise,  i0 
which  there  was  a  repli- 
cation and  demurrer  by 
Defendant  to  repUcatbo. 


SOth  plea.     Non  est  JaC" 
turn  Joseph  Davie. 

81st 
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MS 


Declaration. 
pow  Joseph  Davie  Basset^) 
of  next  aroidance  Co  fVU* 
tiam  Slade  Gulbf. 

15th  March  1816.  WU^ 
Uam  Slade  GuUy  made  his 
trill,  and  thereby  devised 
the  next  avoidance  to 
Plaintiffi;  and  appointed 
Jene/er  GuBy,  Anne  Parnne 
GulfyySamuel  Thomas  GuUy, 
and  Peter  Thomas  Qtdbf^ 
executors  and  executrixes. 

16th  Ncfo.  1816.  W.  S. 
GuOy  died. 

5th  April  1 825.  Samuel 
Thomas  Qulfy  proved  wQl, 
and  assented  to  bequest 
of  next  presentation,  to 
Plaindfi. 

SOth  Oct.  IMS.  Va- 
cancy (still  existing)  by 
death  of  Pcfwell  Edwards^ 
die  last  incumbent,  being 
the  first  avoidance  after  the 
grant  to  JV.  S.  Gully^ 

Whereby  it  belonged, 
and  doth  belong,  to 
Plaintiffs  to  present,  but 
they  are  hindered  by  De^ 
fendants. 


,PijcAs.  ia». 

31st  plea.    Joseph  Daaie       Ouixr  * 
did  not  grant.  v. 

The  Bishop  of 

BXBTBiL 

S2d  plea.  W.  S.  Gidly 
did  not  make  will. 

SSd  plea.  W.  S.  Gutty 
did  not  devise. 

42d  plea.  Jen^erCruUy^ 
Anne  Pcnme  Gidfyf  Samud 
Thomas  Gully,  and  Peter 
Thomas  Gulhf,  never  were 
executors  and  executrixes 
o{ir.S.Gulfy. 


S4<th  plea.  Samuel  Tho^ 
mas  Gully  did  not  assent 
to  bequest  before  action 
brought 

S5th  plea.  Neither  fV, 
&  Gully,  nor  any  of  his 
ancestors,  nor  any  person 
under  whom  he  claims  after 
the  said  Robert  Isaacs,  were 
or  was  seised  of  the  said 
purparty, 

Without  this,  that  Plain- 
tiffs became  or  were  pos- 
sessed of  the  next  avoid- 
ance and  right  of  present* 
ation  on  the  death  of  the 
said  Powell  Edwards,  modo 
et  JbrmA. 
Nn  2  The 


$$*  CASES  IN  HILARY  TERM 

1828*  The  declaration  in  the  cause  was  delirered  in  January 

Gully        1826*     After  several  applications  for  time,  thirty-five 

V.  pleas  were,  upon  a  rule  to  plead  several  matters,  put  in 

•Jfhj  Btaliop  of  in  December  followinfi:.     In  consequence  of  the  matters 

Kypttpb 

contained  in  those  pleas  it  became  necessary  to  amend 
the  declaration  twice,  which  was  done  by  the  5th  of 
February  1827.  The  Defendant  then  having  obtained 
leave  to  plead  de  navoj  put  in  eight  more  pleas,  which 
did  hot  all  apply  to  the  amendments;  but  obtained  no 
new  rule  to  plead  several  matters.  The  Plaintiff  ob- 
tained various  orders  for  time  to  reply,  and,  having  made 
up  the  issue,  took  the  cause  down  to  trial  at  the  Spring 
assizes  1827 ;  and  though  he  was  nonsuited,  the  non* 
suit  was  set  aside,  and  a  rule  for  a  new  trial  made 
absolute  in  the  ensuing  Trinity  term,  (a)  In  the  same 
term,  on  the  4th  of  Jidy^  a  rule  was  obtained  for  disfr 
charging  the  rule  to  plead '  several  matters,,  and  for 
reforming  and  curtailing  the  pleadings.  Upon  this  rul^ 
the  pleadings  were,  by  consent,  referred  to  Mr.  Justice 
GaseleCf  who  struck  out  twenty-two  pleas,  and  altered 
seven,  but  allowed  either  party  six  days  for. giving 
notice  of  taking  the  opinion  of  the  Court  The  Plain- 
tiff gave  notice  accordingly,  and  the  case  was  men- 
tioned to  the  Court  early  in  last  Michaelmas  .term,  but 
Best  C.  J.  being  absent  from  the  court,  the  matter  was,  by 
the  desire  of  the  Court,  postponed  to  this  term ;  when  . 

Wilde  Serjt.,  upon  an  affidavit  slating  the  foregoing 
facts,  moved  for  a  rule  to  rescind  the  original  rule. foe 
pleading  several  matters,  or  to  amend  the  declaration,  by 
adding  a  count  stating  that  the  daughters  of  R.  Stemngt 
took  by  descent,  instead  of  devise,  they  being  coheiresses 
of  J.  Slevings^  as  well  as  devisees,  and  the  title  being  subr 
stantially  the  same.    He  urged  that  the  Plaintiffs  and  the 

(a)  See  ^nte,  193  • 

Defendant 


I   N  THB   8th  &  dTH   YeARS   09   GEO.  IV.  i^S 

Defendant  DatxHingj  both  claiming  tinder  Rcbert  Isaac^        1828. 
the  former  under  a  deed  of  1672,  and  the  latter  under      \,'^^' 
a  subsequent  deed  of  1692,  it  was  quite  clear  that  if  th^  ^\ 

deed  of  1672  were  established,  the  Defendant  could  make  'The  fifsho]?  rf 
no  title,  and  could  not  have  a  writ  to  the  bishop;  the 
Plaintiffs,  therefore,  proposed  that  all  the  pleas,  except 
such  as  related  to  the  deed  of  1672,  should  be  struck 
out,  as  being  wholly  immaterial  to  the  Defendant,  for 
he  could  not  make  out  a  tide  under  any  other  plea  either 
as  they  now  stood  or  by  any  alteration  whatsoever. 
.'  In  all  the  pleas  except  the  first,  second,  third,  fourth, 
fifth)  sixth,  and  forty-third,  which  referred  to  the  deed 
ori672,  he  contended,  that  not  only  no  title  was  at- 
tempted to  be  set  out  in  the  Defendant,  but  the  nature 
of  the  pleas  was  such  that  no  title  could  be  set  out, 
because  all  the  Defendant's  pleas,  except  the  seventh, 
admitted  the  validity  of  the  deed  of  1672,  which  put  the 
Defendant,  who  claimed  only  in  respect  of  the  inva- 
lidity 6f  that  deed,  out  of  Court  The  added  pleas  not 
ilpplying  to  the  amendments,  a  new  rule  to  plead  several 
matters  ought  to  have  been  obtained. 

E.Ldwes  Serjt.  shewed  cause  against  the  rule;  and, 
after  objecting  that  the  rlaintiffs'  application  to  rescind 
the  rule  for  pleading  several  matters  came  too  late  when 
the  declaration  had  been  amended  twice,  when  the  cause. 
had  actually  been  tried,  and  nearly  two  years  had  elapsed 
since  the  writ  was  sued  out,  proceeded  to  support  the 
pleas.  None  of  them  were  superfluous ;  not  even  those 
which  pleaded  non  concessit  and  riens  passa  in  addition 
to  non  est  factum  ;  for  it  was  very  doubtful  whether  a 
stranger  to  a  deed  could  plead  non  estfactwn^  Bra.  Abr. 
Esiraunger  alfait^  pi.  4.,  Taylor  v.  Needham{a\  Gilb. 
on  Debt,  437.  But  it  was  clear  that  the  same  matter 
might  be  pleaded  several  ways;  Lord  Clinton  v.  Morton  {b)f 

C^)  2  Taunt,  »78.  (3)  a  Sir.  io6o. 

N  n  8  Ward 
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Waf^  V.  2%r  Charitable  Corporation,  (a)  With  the  es- 
ceptionof  four,  all  the  pleas  raised  issues  on  allegaticma  in 
the  declaration  which  the  Court  could  not  refuse  to  the 
^"e^^^  Defendant  the  pririlege  of  disputing;  and  the  Court  had 
repeatedly  refiised  to  strike  out  pleas  unless  a  dear  case 
of  vexation  were  made  out;  thej  would  never  interfem 
where  the  matter  was  doubtfiilor  difficult:  lYideyv* 
Yeandaa.(b)  In  Brindley  v.  Dennett  (c\  and  Thomas 
Vj.  Jackmm  {d\  they  held  such  applications  more  vexatious 
than  numerous  pleas  or  counts,  which  they  refused  to 
strike  out  after  they  had  been  engrossed  of  record. 
The  present  case,  from  th^  length  of  die  declaration 
alone,  .was  one  of  great  difficulty.  If  the  Plaintiff 
had  any  title  (and  he  might  make  it  appear  after 
trial),  he  was  entitled  to  a  writ  to  the  bishop,  {(Urn* 
Dig.  Pkadery  3  I.  11.,  Fitz.  N.  B.  SO  K.,  Basi.  Entr.^ 
Qu.  Imp.  Evesq.  2.)  and  the  Plainti£P  could  not  say^ 
that  because  the  Defendant  had  failed  in  making  out 
a  title,  the  Plaintiff  had  therefore  succeeded :  Thifion  v. 
Tempbs.  (e)  As  to  the  supposed  omission  of  a  second 
application  for  leave  to  plead  several  matOers,  it  was  im-> 
I  *  material,  if  stated  on  the  record,  and  not  traversed ;  and 
in  Bartholomew  r.  Ireland  {/)  it  was  held  that  the 
omission  of  such  statement  on  the  record  was  no 
ground  df  demurrer.  With  regard  to  the  proposed 
amendmoit  of  the  declaration,  the  Plaintiff  in  quare 
impedit  could  only  state  one  title  in  his  writ ;  Buekmere^s 
case  (g);  or  declaration ;  Com.  Dig.  Action,  G.,  Bro.  Abr* 
Double  Pleas,  7,  8,  9.  But  to  claim  by  descent  was  a 
title  altogether  different  from  a  claim  by  devise. 

The  Court  took  time  to  look  into  the  authorities^ 
and  this  day,  stopping  Witde^  who  was  to  have  sup- 

(«)     Rep,     Temp.    Hardw,         (J)  %Bingb.4sS' 
^6,Uf.  (e)  tFau^b.t. 

[h)  iBingb.  66.  (/)  Andr.  lo%. 

{c)  %  Bingb*  184.  \g)  8  Rep.  87  h. 

ported 
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ported  the  rale,  made  it  absolute  to  amend  die  de-       ilt66'. 
deration  as  the  Court  should  direct,  and  to  rescind  the     ^^to^ 
mle  for  pleading  several  matters.    The  latter,  on  the  ^: 

ground  (as  was  collected  from  what  fdl  from  the  learned  '^^^^?'^'^^ 
Judges  during  the  argument)  that,  legally  speaking,  the 
Court  had  been  imposed  upon  in  the  use  that  had  been 
made  of  dmt  rule^  though  no  unfair  intention  was  im«- 
puted. 

Rule  absolute  accordmgly. 


RUNDLE  V.  BeaUMOKT.  Fe6.i%^ 

npHIS  was  an  action  on  a  charter-party  against  the  In  tn  action 

charterer  for  freight  and  demurrage.  ^  *  chartcr- 

party  againit 
a  charterer, 
Jones  Seqt,  on  behalf  of  the  Defendant,  moved  for  a  *kc  Court  re- 
rule  nisi  to  compel  the  PlaintiflP  to  allow  Defendant  to  ^  ^^  Plain- 
inspect  the  log-book  of  the  ship,  on  aflSdavit  that  he  tiff  to  allow 

considered  it  material  to  bis  defence.     The  Court,  he  ^P^^^^ 

an  mtpectioa 
submitted,  could  order  an  inspection  of  any  document  of  the  ship's 

which  one  party  in  a  cause  might  be  deemed  to  hold  as  log-book. 

trustee  or  for   the   benefit  of  the  other:   Ratcliffe  v. 

Bleasby.  (a)     The  log-book  was  kept  for  the  benefit  and 

instruction  of  all  parties  interested ;  as  much  for  the 

charterer  as  for  the  owner.     It  was  evidence  of  the  facts 

stated  in  it;  D' Israeli \.  Jaw€U{b\  Watson  y.  King {c)^ 

and  inspection  was  commonly  granted  in  actions  on 

policies  of  insurance. 

A  rule  nisi  having  been  granted, 

(a)  3  Bingh.  X48.      ^  (^  i  Esp.  /^%^.         (<)  4  Camp^^  »;5« 

'     N  n  4  Wilde 
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fViltk  Serjt  shewed  cause.  The  charterer  hw  im» 
interest,  in  the  log-book,  which  is  the  mere  memorandiim 
of  the  captain  of  the  ship.  It  is  not  a  public  document 
nor  evidence  for  any  one.  In  jy Israeli  v.  JaweU  the 
book  had  been  deposited  in  the  admiralty  and  so  be- 
came a  public  document,  and  in  insurance  cases  the 
production,  of  the  log-book,  when  required,  is  stipulated 
for  as  a  part  of  the  terms  of  the  rule  to  consolidate 
several  .  actions.  In  the  Mayor  qf  Southampton  v. 
Graves  {a)  the  Court  refused  inspection  of  the  books  of 
the  corporation. 


Jones.  The  log-book  is  recognized  as  a  public  docu* 
ment  in  all  books  of  marine  law ;  and  in  cases  of  in- 
surance, inspection  has  frequently  been  allowed  of  all 
papers  in  the  adverse  party's  possession  relating  to  the 
cause.  Goldschmidt  v.  Marryatt.  {b)  No  inconvenience 
can  arise  from  compelling  the  production  of  the  book, 
and .  in  Clifford  v.  Taylor  (c),  Mansfield  C.  J.  said, 
**  This  practice  of  compelling  the  delivery  of  copies  is 
very  convenient,  for  it  saves  the  delay  and  expence  of  a 
bill  in  equity.*^. 

Park  J.  There  is  no  pretence  ibr  this  application ; 
and  we  should  not  have  granted  the  rule  nisi  if  a  case 
had  not  been  cited  to  shew  that  a  log-book  is  evidence. 
But  in  If  Israeli  v.  Jcnoett  the  log-book  was  brought 
from  the  admiralty,  and  was  a  public  document  If  we 
were  to  accede  to  the  present  application- we  must  over- 
rule our  decision  the  other  day  in  Rcme  v.  Howden.  {d) 
Nothing  has  been  stated  on  affidavit  to  shew  the  ma- 
teriality of  the  production  of  this  book;  the  incon- 
venience that  would  result  from  withholding  it ;  or  the 


(a)  8  T.  R.  590. 
(309  r  0(717^.  56). 


(c)  1  Taunt,  167. 

(d)  See  next  page. 


interest 
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interest  of  the  partj  applyiiig.  '  The  law  has  been*  so 
dearly  laid  down  in  Baiehjffe  v.  Bleasty  that  I  tboogbl 
it  never  would  be  stirred  again. 

(d)  ROWE  and  Others  v.  MOWDKN. 


This  was   an  action   by  ship- 
ownert  against  their  broker. 


Jow4  SmyU  moved  that  the 
Defendant  might  exhibit*  in  order 
to  the  Plaintiffs  copying  iti  a  cer- 
tain letter  which  had  come  to  the 
Defendant's  hands*  touching  an 
adventure  in  which  the  ship  was 
to  have  been  employed. 

ffiUe  Seijt.  who  shewed  cause* 
relied  on  Rateliffe  v.  BUasfy{a)^ 
contending  that  this  was  a  do- 
cument belonging  to  the  De- 
fendant, which  there  could  be  no 
pretence  for  saying  he  held  in 
trust  for  the  Plaintiffs*  and  that 
it  was  not  even  alleged  to  be  ne- 
cessary to  enable  the  Plaintiffs  to 
declare. 

Joruu  The  Defendant  has 
the  letter  in  virtue  of  the  con- 
fidence reposed  in  him  by  the 
Plaintiffs;  it  regards  the  business 
of  the.  ship,  and  the  Plaintiffs 
have*  therefore*  as  great  an  in« 
terest  in  it  as  the  Defendant. 
Indeed*  the  Defendant  being  no 
other  than  the  Plaintiffs'  agent* 
they*  as  principals*  are  entitled  to 
claim  the  letter;  but  where  the 
Plaintiff  has  an  interest  in  the 
paper  he  is  entitled  to  a  copy* 
whether  a  confidence  have  been 
reposed  in  the  holder  of  it  or 
not;  Bateman  v.  Phillips  {b)^ 
Gigner  v.  Bayfy,  [e) 


Park  J.  There  is  no  groand 
whatever  for  this  application*  and 
if  we  Were  to  accede  to  it*  we 
should  be  flying  in  the  face  ef 
the  decision  of  this  Court  in 
RatcUffe  v.  BUasby,  The  Plain- 
tiffs make  no  affidavit  that  they 
cannot  declare  without  a  sight  of 
the  letter  in  question ;  and  they 
call  on  this  Court  to  assume  the 
jurisdiction  of  a  court  of  equity^ 
and  aid  them  in. a  fishing  bill. 
They  may  give  notice  to  the 
Defendant  to  produce  the  letter 
at  the  trial*  but  they  cannot  com- 
pel him  to  produce  what  may  be 
his  evidence.  Where  parties  have 
a  common  interest  in  a  paper*  and 
a  Plaintiff  cannot  declare  without 
an  inspection  of  it*  the  question 
is  a  very  different  one*  and*  there- 
fore* the  case  of  Gigner  v.  Bajigf 
does  not  apply.  There  the  Plain* 
tiff  had  bought  lands,  of  the  De- 
fendants through  the  medium  of 
an  auctioneer*  and  called  on  them 
to  produce  the  contract  for  the 
purpose  of  stamping  it*  to  enable 
him  to  sue  them  for  not  perlbnn- 
ing  the  contract. 

BuRROUGH  J.  I  refused  this 
application  at  Chambers*  because 
it  seemed  to  me  to  be  only  fishing 
for  evidence. 

Gasilee  J.  concurred  with 
the  rest  of  the  Court  in 

Discharging  the  rule. 


i«m; 


Feb,  ;. 

Plaintiffs*  ship- 
owners* sued 
Defendant* 
their  broker. 
The  Court  re* 
fused  to  com- 
pel him  to  give 
a  copy  of  a 
letter  which 
he  had  receiv- 
ed* tonching 
an  adventure 
in  which  the 
ship  was  to 
have  been 
employed* 


(a)  3  Bingb.  148.  [b)  4  Taunt.  157. 
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BvBMov^H  J.  Perhaps  the  ease  might  stand  on  4 
diffsrent  footing  if  the  log-book  were  evidenee  per  se  s 
but  it  is  only  evidence  to  contradict  a  witness  who  has 
Rbaumont*  iepi;  \^  In  equity  a  bUI  for  discovery  fbmishes  distinct 
ground  for  granting  what  is  required  $  but  no  grounds 
have  been  stated  on  the  present  occasion. 

Oasslbe  J.  We  cannot  carry  this  rule  further  than  in 
Batd^^.  Bleasbg  g  this  application,  therefei^  must  fiitl. 

Rule  discharged. 


(IN  THE  EXCHEQUER  CHAMBER.) 

M.  XI.      The  Trustees  of  the  BRitisH  Museum  v.  Paynf 

and  Foss. 

Apartx^ftL      Ty^^'^*    I'bc  fifs^  count  of  the  declaration   stated 
workyto  t}|^  the  Defendants,  on  the  lOth  January  1835, 

were  the  publishers  of  a  book  entitled  Flora  Grteca^  (&c} 


•ix  subKriben,  first  published,  advertised,  and  offered  for  sale,  within 

^fylSf  ^  the  bills  of  mortality,  on  that  day,  at  the  price  of  12fc  12*., 

copies  woe  which  book  was  demandable  under  the  54  G.  3. ;  that 

P*^.**"  the  Defendants  did  not,  within  one  calendar  vionth  after 

intervals  of  ^^  ^^7  ^^  publication,  enter  the  title  to  the  copy  of  the 

several  yean,  book^  and  the  names  and  place  of  abode  of  the  Defend- 

wia»e^*Sc  ^^^  *^  being  the  publishers,  in  the  register  book  of 

sum  to  be  ob-  the  Company  of  Stationers,  as  had  been  usual  before 

^li^of  df^  the  passing  of  the  act,  with  respect  to  books,  the  tide 

copies,  and  whereof  had  theretofore  been  entered  in  such  register- 

which  expense  ]pttx>kf  whereby  they  forfeited  for  their  offence^  5/.  and 
was  defrayed 

by  a  testamentary  donadon,  was  kdden  not  to  be  a  book  dcnundablo  bf.the  Britkh 
Museum  under  54  0. 3.  r.  156. 

eleven 


Th0^Blull8it 
Patnb« 
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eleven.  tiroe»  thb  price  at  which  the  book  vns  iMld :       J«a 
whereby  adio  aecreoUk 

There  were  intuiy  other  counts,  bdl  the  judgment  of 
the  Court  did  aot  turn  on  the  form  of  the  pleadings,    t 

Plea,  nil  iebent  a«d  issue.  .  . 

By  54  G.  S.  c.  1S6.  &£*  it  is  enacted^  that  <«  eleven 
printed  copies  of  the  whole  of  every  book,  and  of  every 
vcdome  thereof  and  Upon  the  paper  upon  which  die 
laigest  auniber  or  impression  of  such  book  shall  be 
printed  for  sale^  together  with  all  maps  and  prints  be-^ 
longing  thereto^  which,  from  and  after  the  pasaing  of  this 
act,  shall  be  (jrinted  and  pubKsh^d,  on  demand  theneof 
being  made  in  writing  to  of  teA  at  the  phce  of  abode  of 
the  publisher  or  publishers  thereof,  at  any  time  within 
twelve  months  next  after  the  publication  thereof^  under 
the  hand  bf  the  warehouse^keeper  of  th6  Gompaily  6f 
Stationers,  or  the  librarian  or  other  person  thoreto 
authorised  by  Uie  persons  or  body  politic  and  corporate, 
proprietors,  or  managers  of  die  libraries  following,  vie. 
the  British  Museum^  Si^n  CoUegej  the  Bodleian  Libraty 
at  Oxfbrdj  the  PtAlic  Ubrary  at  Camhridgej  the  Library 
of  the  Facuky  of  Advocates  at  JMinburghy  the  Libraries 
of  the  four  Universities  of  Scotland^  Trinity  Cdliege 
Library^  and  the  Kin^s  Inn^  Library  at  Dublin,  or  ^ 
many  of  such  eleven  copies  as  shall  be  respectively  de^ 
manded  on  behalf  of  such  libraries  respectively,  shall  be 
delivered  by  the  pnbBsher  or  publishers  thereof  re- 
spectively, within  one  month  after  demand  made  thereof 
in  writing  as  aforesaid,  to  the  warehouse-keeper  bf  the 
said  Company  of  Stationers  for  the  time  being ;  which 
copies  tlie  said  warehouse-keeper  shall,  and  be  is  hereby 
required  to  receive  at  the  hall  of  the  said  company,  for 
th6  use  of  the  library  for  which  such  defknand  shall  be 
made,  within  such  twelve  months  as  aforesaid ;  add  the 
tatd  Warehouse-keeper  is  hereby  require  within  6ne 
month  after  any  such  book  or  volume  shall  be  so  d^^ 

livered 
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18S6?  (  lit^ftiied'  to  hitn  a^  aforesaid,  to  ileliHref  the  SMMJ  Ibf  ttMJ 
Tteflwt'  fMi  1  ^^^^  ^^^^  library.  And  if  any  pobli«beriH>r  tbe  n^are^ 
MtttettM^  house^ke^per  of  thd  s^id  Compaliy  oFStdtktoei^^  shall 
not  observe  the  'directions '  of  this  act  h^Mn,  then 
he  and  they  so  making  de&iilt  in  not  delivering  or 
receiving  the  said  eleven  printed  copies  as  aforesaid, 
shall  forfeit^  besides  the  value  of  the  said  printed  copies, 
the  sitm  of  5/.  for  each  copy  not  so  delivered  or  received, 
together  with  the  full  costs  of  suit;  the  same  to  be  re- 
covered by .  the  person  or  persons,  or  body  politic  or 
corpOTatey  proprietors  or  managers  of  the  library-for  Uief 
XX90'  whereof  such  copy  or  copies  ought  to  have  been 
delivered  or  received ;:  for  which  pamkies  and  value 
such  person  or  persons,  body  politic  or  oorpdrate»  is  or 
am  hereby  autliorised  to  sue  by  action  of  debt,  or 
other  proper  action  in  any  court  of  record  in  the  United 
Kingdom/' 

Section  5.  **  And  in  order  to  ascertain  what  books 
shall  be  from  time  to  time  published,  be  it  enacted,  that 
the.  publisher  or  publishers  of  any  and  efi^ry  book  de- 
mendable  under  this  act,  which  shall  be  published  at 
auy  time  after  the  passing  of  this  act,  shall  within  one 
calendar  month  after  the  day  on  which  any  such  book 
or  books  respectively  shall  be  first  sold,  published,  ad^ 
vertised^  or  ofiered  for  sale  within  the  bills  oS  mortality^ 
or  within  three  calendar  months,  if  the  said  book  shall 
be  sdd,  pfablished,  or  advertised  in  any  other  pafrt  of 
the  United  Kingdom,  enter  the  title  to  the  copy  of  every 
suehibookt  and  the  name  or  names  and  place  of  abode 
of  the  publisher  or.  publishers  thereof,  in  the  register* 
bgok^of  the-  Copipany  of  Stationers  in  Londtrn^  in  such 
manner  as  hath  been  vsual  with  respect  to- booksy  the 
title  whereof  hath  heretofore  been  entered  in  soch  ce- 
gister-book,  and  deliver  one  copy  on  lihe  ^foest  paper*  as 
afouesttidL'  &>r.  the  use  of  v  the  ^BmHuk  JUuuum^i  vvdueh 
r^ftterrbook.ishaU  ai  aU  times  Jm  bpt «« thaih^^f  ihsp^^ 

said 
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s«id4  009op^y.;  fin  every  of  which  sqversl  entries. I^a       1890^1 
sum  of  ^  shall  be  piiid,*AQd  na  more;  which  said  r^, 
giBter*book  may^^taUseasoaable  aod  coavenieot  ti^es 
be  resorted  to*  and  inspected  by  any  person ;  for  which, 
inspection  the  sum  jof  Is.  shall  be  paid  to  the  warehouse* 
keq)er  of  the  said  Company  of  Stationers;  and  such 
warehous&Jceepers  shall}  when  and  as  often  as  thereto 
required,  give  a  certificate,  under  his  hand  of  every  or 
any.suoh  entry ;  and  for  every  such  certificate  the  sum 
of  Is.  shall  be  paid ;  and  ia  case  such  entry  of  the  title 
of  any  such  bode  or  books  shall  not  be  duly  made  by 
the  publisher  or  publisliers  of  any  such  book  or^booka 
wi&hin  the  said  calendar  month,  or  three  months,  as  tfa^ 
case  may  be,  then  the  publisher  or  publishers  of  sudi 
book  or  books  shall  forfeit  the  sum  of  5/.,  together  with 
eleven  times  the  price'  at  which  such  book  shall  be 
sold  or  advertised,  to  be  recovered,  together  with  ftilL 
costs  of  suit,  by  the  person  or  persons,  body  poUtio  or 
coiporate,  authorized  to  sue^  and  who  shall  first  sue  for 
the. same,  in  any  court  of  record  in  the  United  King^  - 
doro,  by  action  of  debt,  bill,  plaint,  or  informaliion,  id: 
which  no*  wager  of  law,  essoign,  privilege,  ori>rotoction^ 
nor  more  than  one  imparlance  shall  be  allowed :  pro* 
vided  always,  that  in  case  of  magazines,  reviews,  -at 
other  periodical  publications,  it  shall  be  sufficient  lo 
make  socheatry  in  the  register4x)ok  of  the  said  company, . 
i«ithin  'One.monthneact  after  the  publication  of,  the  first, 
number  or  volume  of  such  magazine,  reviev^,  or  other 
pmodicsl  publication:  provided  always,  that  no  &ilo»e' 
in  making  any  such  entry  shall  in  any  manner  afibct<atiy 
copyright,  but  slnll  only  subject  the  person  making 
defhult'to^  the  .penalty  aforesaid  under  this  aotV  r .  i 

.  At  the  trial; of  the  cause  before  Bcyl^J.^  ^  QuUHuM 
sittings  after  Miabaelmas  farm  18S6,  it  appeared  diat 
the  poblioBtton  in  question  wa0  part'of  >a  consUtrabld' 
mak  tpapilrsd:  kgr  tbe<late  JiivSibttntpe^  «ild  direeilbd- 

Mi,.  by 
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bjT  hi9  vill  to  be  priDted ;  diat  fimds  to  o  eeitain  #zteol 
were  by  the  same  will  f^rea  to  carry  q»  the  under? 
taJuog;  Uiat  it  was  carried  on  wholly  by  the  executorsj 
that  three  of  the  numbers  were  published  before  the 
passing  of  54  6.S,;  that  the  Defendants  hhd  been  the 
publishers  sbce  that  time ;  that  the  number  for  which 
this  action  was  brought,  No*  9.,  was  only  a  part  of  a 
volume,  vis.  the  first  part  of  the  fifth  volume* 

Many  more  foots  were  proved,  but  the  judgmoit  of 
the  Court  turned  solely  on  the  above. 

The  learned  Judge  declared  it  to  the  jury  to  be  his 
opinbn  that  the  Defendants  were  publishers  within  the 
meaning  of  the  ac^  but  that  the  number  9.  was  not  a 
book  demandable  under  the  act.  Whereupon  the  jury 
found  for  the  Defendants. 

The  counsel  for  the  Plaintiff*  then  tendered  a  Idl  of 
«Lcepdons,  which  now  came  on  to  be  argued  in  the 
Court  of  Error. 

.  Patiesou  for  the  Plaintiffi,  contended  that  this  was  a 
book  demandable  under  54  G.S*  c.  156.,  because  by 
that  statute  it  was  proposed  to  secure  to  the  public 
litMrpries  all  books  deliverable  to  them .  under  8  Atm* 
e.  19.,  15  G.  S.  c.  6S.y  and  41  G.  S.  c  107-,  and  this 
would  have  been  a  book  deliverable  under  those  acts* 
By  the  8th  Jnn^  nine  copies  of  every  book,  without 
fiKoeption,  published  with  a  view  to  salc^  were  to  be 
delivered  to  the  Company  of  Stationers,  for  the  use  of 
:the  royal  library  and  eight  others,  and  the  British 
Aluaeum  was  now  substituted  for  the  royal  library* 
.That  act  conferred  on  authors  and  their  assigns,  upon 
entering  their  wcdrks  at. Stationers'  Hall,  a  copyright  for 
Ibtirteen  years,  and  it  was  no  doabt  intended  that  all 
sirho  eouki  claim  the  benefit  of  copyright,  should  incur 
the  burthen  of  supplying  the  privileged  libraries.  In 
-  ia  eftot  that,  it  was  nscesatjr  diafc.  the^powar  .of 

enforcing 


TheBittTtfff 
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enibrciDg  penalties  for  not  making  entries  of  works  4t  18281 
Stationers'  Hall  should  be  oo-textensive  with  the  power 
of  claiming  copyright.  It  was,  tberefiiM'e,  that  th^  entry 
which  was  only  optional  under  th^  former  acts»  was  pJJL^ 
made  compulsory  under  the  54  G.  S*  c.  156*  But  thci 
public  were  by  such  entry  to  be  protected  against  an 
undue  extension  of  the  claim  to  copyrightt  as  well  as 
authors  against  piracy;  and  when  the  parts  of  a  work 
were,  like  the  present,  published  at  intervals  of  several 
years,  how  was  the  duration  of  the  copyright  to  be 
estimated  except  by  an  entry  of  each  part  at  the  time  of 
publication.  A  obtain  time  also  was  limited  for  thi> 
suing  for  penalties,  and  if  the  parts  of  the  work  w^e 
published,  as  this  was,  at  intervals,  longer  than  the  time 
allowed  for  suing,  the  act  would  be  rend^ed  altogether 
nugatory.  If  the  entry  coqld  not  be  compelled,  and 
tibe  part  be  demandable  according  to  the  language  of 
the  act,  at  the  time  of  publication,  when  would  it  be 
demandable?  With  regard  to  periodical  works  pub** 
lisbed  at  regular  intervals,  the  act  had  provided  that 
an  entry  of  the  title  of  the  first  number  should  be  suffi* 
dent,  because  upon  that  entry  the  libraries  would  know 
when  to  demand  the  succeeding  numbers;  but  from 
the  act  specifying  periodicals  of  that  class,  such  as 
magaaines,  reviews,  and  the  like,  it  might  be  in- 
ferred, that  when  the  times  of  appearance  were  irre^ 
gular,  an  entry  was  required  of  every  part  Where 
books  consisting  of  more  than  one  volume  were  pub- 
lished at  different  times,  an  entry  was  required  of  the 
titie^page  of  each  separate  volume ;  which  could  have 
been  enacted  with  no  other  object  than  that  of  giving 
notice  to  the  public  libraries;  and  in  that  respect  no 
distinction  coukl  be'  made  between  a  volume  and  a  part 
of  a  volume  publbhed  separately.  If  the  Court  held 
otherwise,  the  library,  after  obtaining  one  volume  of  a 
war|e,  might  be  deprived  of  the  residue  by  the  protracted 
^    -   .    -  pub- 
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t^i^^B.       publtcatibti  of  'S€|)arsU Sports.  >  ^hj6  puDlrtiiani  that  the 


The 


Bjurm   ^try  shall  be  made  when  a  wort  is  first  publishecQkpd 
fmeumT    ^^9  shews  that  the  legislature  meant  to  include  parts  of  a 


wort,  if  published  and  sold  separately,  otherwise  the  act 
might  be  eluded  altogether,  by  publishmg  every  wont 
in  parts.  Every  number  of  a  periodical  work  was  ffe-; 
mhnd&ble,  and  no  distinction  could  be  made  between  a 
worlf  coming  out  in  numbers  and  a  work  coming  out, 
irt'parts,  .        ,  •     v 

•  , .      .  ...  -"i « 

Plait  for  the  Defendants,  after  protesting.,that  tois 
was  itot  a  work  which  the  legislature  intended  sTu)ul4, 
be  entered  at  Stationers'  Hall, — the  expences  having  s<^ 
far  exceeded  the  amount  which  could  ever  h^ve  peen 
obtained  by  the  price  attached  to  it  as  to  preclude  ^e 
idea  that  it  was  printed  for  profitable  sal^.'ahd^  tnjL 
nikmber  of  copies  printed  shewing,  that  it  >vas  ^i^tin^ 
only  for  a  circle  of  private  subscribers,  though  .twp  or 
three  copies  might  have  been  sold,  — argued,  tn^t  t^ 
clause  of  the  statute  on  which  the  Plaintiii^  proceeaecT 
bein^  so  highly  penal,  must  be  construed  strjctly,  atl^ 
relied  on  the  circumstance,  that  the  'word  jmrt  was  nof 
to' be  found  in  the  clause,  nor  even  the  word  vot^me, 
whicfe  was.  found  in  5. 2.  The  Court  would  not  ei^find', 
to  the  non-entry  of  a  part^  a  penalty  attached  to^  the 
noYi-entryof  an  entire  booky  or  even  of  a  vplume.  or  olt 

•• :  J  J  ^  ill. 

Ae  first  number  of  a  work.     Entry  was  required  of , the 
dtte-page :  a  part  might  consist  only  of  a  single  s|)eet| . 
and  might  have  no  title-page. 


Cur.  adv.  mUw^ 


OJ 

iio 


^Alexander  C.  'B.  This  is  an  action  of  deiit  broijdit 
by 'the  British  Museum  against  the  Defendant  in  ^^rror* 
for    penalties    given  '  by   the   statute^  \o(  the   5f  G,  JSL , 

n  ■  k    '  '  '     '  Jk    '-'^-i    h'»\3     ;  f  lol 

c  1 5o«  5.  5.  1    f  ■/  —    J* 

DiU  10  J...J  i  ...i  ■'•'  r-  ■    ■' '-'"'-  '-'-••"•3  2'  uo:s.>B  flnno 

■iM  'ii"  I-  to  ii.'.'f  h  ''t^  y*  <eHl  ',9tnulov  dfii 
.1  •>  VI  .loV 


:   This  act,  which  is  for  the  encouragement  of  learaiog^       18i6« ,  ' 
and  respects  literary  property^  by  the  fifth  section  re-  ^rblBArmk 
quires  that  the  publisher  of  every  book  demandable  by      MtMeam 
fince  of  i^  shall  enter  the  title  of  such  book,  with  the  ^ 

name  and  residence  of  the  publisher  at  Stationers*  Hall, 
and  endeavours  to  enforce  obedience  to  this  requisition^ 
by  imposing,  for  the  neglect  of  it,  upon  the  publisher, 
a  penalty  of  5/.,  with  eleven  times  the  price  of  the  book. 

The  action  is  brought  for  the  recovery  of  these  pe^ 
nalties.  The  first  count  of  the  declaration  avers,  that 
the  Defendants  were,  on  the  10th  of  Jamtary  1825j 
the  publishers  of,  and  did  theti  publish  a  certain  hook 
entitled  Flora  Gracum  Then  follows  a  long  title,  im- 
material to  be  stated.  It  avers  the  book  to  h^ve  been 
first  published  at  the  time  mentioned,  at  the  price  of 
12/.  12i,  The  count  then  avers  it  to  be  a  book  de- 
mandable by  the  act  of  the  54  G.  S.  It  then  charges  the 
Defendants  with  neglecting  to  enter  thc^  title  to  the 
copy  of  the  book,  and  their  names,  as  publishers,  at 
Stationers'  HalL  There  are  many  other  Counts,  but  as 
tfie  opinion  of  the  Court  does  not  turn  upon  the  form  of. 
the  pleadings,  the  differences  are  not  material  to  be  stated* 
The  Defendants  pleaded  the  general  issue.  Upon  the 
trial  there  was  a  verdict  for  the  Defendants.  The  Plain- 
iifis  tendered  to  the  Judge  a  bill  of  exceptions. 

The  result  of  the  evidence,  as  it  appears  from  tite 
.  UIl  of  exceptions,  is,  that  the  publication  in  question  is 
part  of  a  considerable  work  prepared  by  Doctor  Sib^ 
ihorpey  and  directed  by  his  will  to  be  printed ;  that  funds 
to  a  oertain  extent  were,  by  the  same  will,  given  to  carry 
on  the  undertaking;  that  some  of  the  numbers  were  . 
published  before  the  act  in  question,  that  is,  before  tfuhf 
1814;  that  the  Defendants  have  of  late  years  been 
the  publishers ;  that  the  number  which  is  the  foundation 
of  thik  action  is  called  No.  9.,  being  the  first  part  of  the 
flfUi  voliune;  that  19,  only  a  part  of  a  volume* 

Vol.  IV.  O  o  In 
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.  Ii^  th*  vieir  wJiich  tbk  Coart  Udces  of  Um  qwitioit 
which  1mi8  been  argued,  these  are  the  nuileiU  fiMslk 
The  Judgei  Mr.  Juatioe  Bayley,  stated  l9  th^  Jury  bi# 
^  pp^nion  tp  bei  that  the  Defendants  «em  ptbUeban 
;nvr*^  witbm  the  true  iuteot  and  meaning  ef  tfae.ast  oCtbtt 
^Q.  called  No.  9,  but  that  this  No.  9«  was  nol  a  bqok 
deman^ble  by  force  of  the  54  d  Si. ;  and  thai  the  tn^ 
deope  produced  by  the  Defendants  vas  suficieait  toiiar. 
the  action.  This  opinion  is  what  the  bill  of  exceptions 
Ql^jjpc(s  to.  It  avers  No.  9.  to  be  abook  demandaUnbj. 
virtvi^  of  the  9Ct  in  questi^Hif  and  Aat  ia  the  point.  iv0 
are  to  decide  upon  the  present  occasbn. 

,  This  /cionfessedly  ia  not  a  book,  nor  eveft  a  ▼oluines 
^n4  whf  tber  a  part  of  a  volume  be  a  book  demaiuJahh^ 
^D49r  the  fu:t,  depends  upon  the  second  section  qf  4be 
a^tv  This  sectiouf  so  &r  as  it  is  necessary  to  stateit»  bh 
in  these  words;  (See  ame,  p. Ml.)  By  this^pi«»vbioii^ 
t|i^  thing,  required  to  be  delivered  on  demand*,  ia  ihe 
l(holQ  pf  «very  book  and  of  every  vokime  tbe«eo& 

,  Ijhe  non?feaaance  of  this  is  made  penal. 

.Xhis  Qeurt  is  of  opinion  with  the  learned  fodgfk  wk^ti 
it}^  the  .cause,  that  the  persons  for  vbose^  benefit  thia- 
Ij^qyu^pi^  was  intended*  have  no  right  byi  leroa),  af.  a 
provision  so  expressed  to  demand  from  the  publisbeiii 
that  which  is  neither  a  hook  nor  a  vo|iline|.bi»i.otfl)f  * 
part^^pf  A  volume.  We  are  of  opinion,  that  we  are  to 
understand  the  legislature  to  have  in  this  ckiuse  euH 
ployed  the  words  in  their  common  and  accepted  sense* 
4nd  that  we  have  no  right  fayra  qimtionable  subtil^  to 
extend  the  construction  of  the  words  beyond  their  osual 
and  natural  import. 

No  inference  fevoiirable  tor  the;Pkunti0^feui  it  appears 
to  usf  can  be  collected  from  the  fiflh  clause*  on  whkih 
this  octim  i»  inuoeflimely  founded»  tmi  which  ^aeqailite 
thci  r^tjryr:.  ^  ^.  ^s  ^^ >;€^p^ta^puUiMtMfiS(ik>f))lhi»r, 

It 
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iTtoeiM  to  kM,  wbeii  the  two  clauses  are  combltiec^*  to       f^ro ^ 
ablfrw  that  a  volume  i$  eaUed  a  book«  but  not  Ajiuckidti  J^    -  vj 
ft  votume.    l/l'e  are,   as  I  understand,  all  dearly  of      Museum 
e|9lfiioii  that  thfb  is  not  a  periodical  pubKcatlon  nrftbln      ^  .'>i-A<l 
Ae  prottso  tvhidi  respects  im>rks  of  that  description. 
''  The  {irevious  aets^  the  Sth  of  Anne,  the  l5th  and 
41st  of  hb  late  Majesty,  have  been  referred  to  as  ilhis- 
(hrdng  flie  clauses  in  questioD,  and  tending  to  sustain 
die  view  taken  by  Ae  Plalntiffi  of  this  esse. 

>  Those 'acts  have  been  looked  into^  and  do  not  ap- 
pdir^  ill  iany  manner  to  warrant  the  construction  con- 
tended for. 

It  has  been  asked,  if  this  fiisciculus  is  not  demandable, 
not* 'required  udder  a  penalty  to  be  entered, —  has  the 
i^thor  aiiy  copyright  in  it?  I  answer,  that  it  is  a 
dffierent  'question,  and  whichever  way  it  be  answered, 
wbutd  nof  rule  the  present  question* 

It  has'been  a^ked,  if  not  now,  will  this  finciculus  tvev 
be  demaAdable?  I  answer  again,  these  questions  are 
properly  left  to  be  decided  when  they  occur,  but  that, 
be  that  as  it  may,  this  No.  9.,  part  of  the  fifth  volume^ 
was  not  demandable^  nor  required  upon  the  true  con-' 
striiiAion'of  the  statnte  to  be  entered  at  the  Ume  of  this' 
action  broojo^t 

^  We  are  all  of  opinion  that  there  should  be 

Judgment  for  the  Defendants.' 


REGULA  GEKEftALIS. 

W^XHEAs  great  expence  ia.  often  unnecessarily  in* ' 
cutfiiid'  in^'maki^  Up  demurrer  bobks,  from  setfing'* 
ffM^^ose  {ittM  M*th^  pIMdfog^  td  idtidi'  the  d^bur*^ 
'^  rers 


«W  CASES  w  HILARY  TBRM. 

IM8*  fen  do  not  apply:  It  is  vhbbsfoks  o»mimg%  tM 
from  and  after  tlie  end  of  thia  prnwnt  HUarg  len»f 
when  there  shall  be  a  demurrer  to  part  ondjF  of  dlf 
declaration,  or  other  or  subsequent  pkadiogSp  ihoif 
parts  only  of  the  pleadings  to  which  such  depanmir 
relates  shall  be  copied  into  the  demurrer  books ;  aiid^  if 
any  other  parts  shall  be  copied  therein,  the  prolboiM^ 
tary  shall  not  allow  the  costs  thereof  on  tasatioo,  dtbar 
as  between  party  and  party,  or  attorney  and  diept, 

J.  A.  Paek. 

J.  BUEEPVJ^I, 

8.  GAasMHk 


XND  or  hilAbt  TXR1C« 


CASES 

ABGUED  AMD  DETERMINED 

IN  THE 

Court  of  COMMON  PLEAS, 

AND 

OTHER   COURTS, 

IN 

Easter  Term^ 

In  the  Ninth  Year  of  the  Reign  of  George  IV. 


Collins  v.  Wilson.  Atr$i%i^ 

r^EBT  on  the  building  act  14  6. 8.  r«  78.  to  recover  Defendanty 

a  moiety  of  the  expenoe  of  building  a  party-wall.     7^^  ^utj 

At  the  trial  btfore  Best  C.  J.,  Middlesex  sittings  after  from  N.y  en* 

Trinity  term,  it  appeared  that  the  Plaintiff's  house  had  ^^*^  intp  an 

been  buUt  in  1819.  ^Tcrlho 

The  house  in  respect  of  which  the  Plaintiff  sought  to  was  to  build 

hometyand 
pay  Defendant  a  rent  of  so/,  a  year.     G.  then  employed  Defendant  to  build  the 


Heldv  that  Defendant  was  liable  to  contribute  to  a  party-wall  to  which  the  houses 
(attached.  «  .  - 

tfeldt  also*  that  the  owner  of  the  party-wall  was  not  confined  to  ten  days  to  gitv 
his  notice*  but*  there  being  no  adjdning  house  when  it  was  built,  might  give  tlil 
notice  In  reasonable  time  after  the  adjoining  houses  were  attached. 

Vol.  IV.  P  p  charge 
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1828.  charge  the  Defendant  was  attached  to  the  PlaintMTs 
house,  and  his  party-wall  cut  into,  between  July  and  the 
end  of  September  1820,  the  roof  of  the  house  attached 
being  up  at  the  latter  period. 

On  the  80th  of  September  1820,  the  Defendant,  who 
at  that  time  held  a  lease  of  the  ground  on  which  stood 
the  house  so  attached,  assigned  his  property  in  it  to  one 
Goodtmn^  by  a  deed  which  recited  that  the  Defendant 
held  the  ground  under  a  lease  from  the  Marquis  of 
Northamptorij  bearing  date  March  25,  1820,  and  that 
he  had  agreed  to  let  it  to  one  Guppy  for  20/.  a  year. 

This  agreement  with  Guppy  had  been  made  before  the 
house  attached  to  the  PlaintifPs  was  built,  and  Guppy  had 
thereupon  employed  the  Defendant,  a  builder,  to  erect 
it.  In  1822,  the  Plaintiff  had  asked  Gtqppy  and  another 
person  to  contribnte  to  the  expences  of  the  party-wall, 
and  the  present  action  was  not  commenced  till  1826. 
No  notice  under  the  statute  had  beeft  given  to  the  De- 
fendant till  June  in  that  year,  the  Plaintiff  having  ex- 
perienced great  diflScuUy  ia  ascertabing  what  was  the 
nature  of  the  transactions  between  Guppy  and  the  De- 
fendant, each  alleging  that  the  other  was  the  owner  of 
the  improved  r^nt  at  the  time  when  the  liability  accrued.  ~ 

For  the  Defendant  it  was  objected,  that  Guppy  was 
the  person  liable,  md  that  under  the  Building  Acli 
5. 41.,  the  notice  ought  to  have  been  given  within  ten 
days  after  the  party^wall  was  buitt.  {a) 

The 

(a)  By  14  G,  3.  r.  78.  1/.  41,  such  party-wall  or  t>aity-«rc1i|  a 

4t.   it  is  cnacte<i,  «  That  the  part  cf  the  expente  of  bdldlng 

person  or  persons  at  vhose  ^x-  the    samey  in    proportion   after 

pence  any  party-wall  or  piuty-  mentioned  1    and    such    moiety 

arah  shall  be  builti  agreeably  to  or  other    proportional    part    of 

the  directions  of  this  act,  ^all  the  expense  of   buUdtng    such 

be  reimbursed  by  the*  owner  or  party-wall   or  party-arch,  tfiall 

owncf%  who  shall  be  entitled  to  be  so  paid  to  the  person  or  per- 

the  improved  rent  of  the  adjoin*  sons  at  wfaoise  expeoae  the  aarae 

ing.building  or  ground,  and  who  shall  be  builty  or  in  'whom  the 

shall  at  any  time  make  use  of  property  thereof  shall  be  vested, 

at 
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The  learned  Chief  Justice  thought  that  the  Defendant 
was  the  owner  of  the  improved  rent  within  the  meaning 
of  the  statute,  and  that  there  was  no  one  to  whom  notice 
could  have  been  given  within  the  ten  days. 

A  verdict  having  been  found  for  the  Plaintiff, 


18S8. 


H^iide  Seijt  obtained  a  rule  nisi  for  a  new  trial  on  the 
foregoing  objections. 

Spantie  and  Slorks  Serjia.  shewed  cause.  By  5.41. 
the  person  who  is  entided  to  the  improved  rent  when 
the  party-wall  is  first  cut  into  and  used,  is  liable  to  con* 
tribute  to  the  expence ;  it  is  not  necessary  he  should  be 
in  possession  of  such  a  rent;  it  is  sufficient  if  he  be  in 
a  situation  to  claim  it,  supposing  it  to  exist :  Songster  v. 
Birkhead.  {a)  At  the  time  the  Plaintiff's  wall  was  cut 
into  the  Defendant  was  the  only  person  who  could  claim 
such  a  rent,  and  was  in  fiult  entitled  to  it  under  the 
agreement  with  Guppy. 

With  respect  to  the  notice,  where  there  is  no  ad- 
joining house  at  the  time  the  party-wall  is  built,  there  is 
no  person  to  whom  notice  can  be  given.  Under  those 
circumstances  it  most  be  given  as  soon  ,as  it  conveniendy 
can:  Beading  v.  Barnard. {b)  None  of  the  reported 
cases  relate  to  maiden  walls,  but  to  walls  between  two 


at  the  times  hereinafter  men- 
tioned ;  that  is  to  say,  in  respect 
of  every  such  party«wall  to  any 
house  or  building  wbereunto,  at 
the  time  of  building  the  same, 
no  other  house  or  building  was 
adjoining,  so  soon  as  such  party- 
wall  shall  be  first  cut  into  or 
made  use  of  s  and  in  respect  of 
every  such  party-wall  or  party- 
arch  as  shall  be  built  against  or  ad- 
joining to  any  other  house  or  build- 
ing, so  soon  as  such  party-wall 
or  party-arch  shall  be  completely 

pp 


built  and  finished;  and  that 
within  ten  days  after  such  party- 
wall  or  party-arch  shall  be  to 
built,  or  as  soon  after  as  conveni- 
ently may  be,  such  first  builder 
or  builders  shall  leave  at  such 
adjoining  house  or  building  a  true 
account  in  writing  of  the  number 
of  rods  in  such  party-wall  or 
party  •arch,  for  which  the  owner 
or  owners  of  such  adjoining  build- 
ing or  ground  shall  be  liabW 
(a)  i-B.&fP.  303- 
(h)  1  Moadj  ^  Math  lu 

2  houses 
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18S8.  ^     houses  already  built:  Beardmorev.  Fax{a\  Southallr* 
Ledbetter  {fi\  Peck  v.  Wood,  {c) 

wade  cofUrd.  The  Defendant  having  parted  with  his 
interest  to  Gupjn/y  and  having  been  employed  by  Gtg^ 
to  build,  instead  of  building  on  his  own  account,  was 
not  liable  to  be  charged  at  the  time  the  Plainti£f  s  wall 
was  first  cut  into  and  used.  Though  Gwppy  took  only 
an  equitable  interest  under  the  agreement,  he  was  as 
liable  to  be  charged  as  if  he  had  the  legal  interest; 
jper  Gibbs  C.  J.  in  Taj/lor  v.  Reed,  (d)  Then  the  notice 
ought,  according  to  the  act,  to  have  been  given  at  least 
within  a  reasonable  time  after  the  adjoining  house  was 
built ;  and  whatever  difficulUes  there  might  be  as  to  the 
person  to  be  served,  at  all  events  it  might  have  been  done 
before  1826. 

The  only  question  left  to  the  jury  was,  when  did  the 
building  commence;  whereas  they  ought  to  have  been 
directed  to  ascertain  who  was  the  owner  of  the  im- 
proved rent  when  the  building  commenced. 

Best  C.  J.  At  the  trial  I  entertained  some  doubt, 
because  the  act  is  so  obscure  that  no  lawyer  has  been 
able  to  understand  it;  I  therefore  gave  the  Defendant 
leave  to  move ;  but  upon  examining  the  dates,  the  case 
is  now  sufficiently  clear. 

The  Plaintiff  built  his  house  in  1819,  there  being 
then  no  house  on  the  spot  which  the  Defendant  sub- 
sequently took,  and  no  person  therefore  to  whom  the 
Plaintiff^  could  within  ten  days  give  the  nodce  required 
by  the  act. 

On  the  25th  of  March  1820,  the  Marquis  of 
Northampton  granted  a  lease  of  the  adjoining  ground 
to  the  Defendant;  and  in  an  assignment  which  was 


{a)  8  T.  R.  4X4.  (c)  s  T.  R.  X30. 

(b)  s  T.  R.  458-  (^  6  Taunt.  249- 


mide 
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made  by  the  Defendant  to  Goodwin  on  the  SOth  of 
September  in  that  year,  it  was  recited  that  the  Defendant 
had  in  Jhly  agreed  to  let  to  Gupjy^  at  a  rent  of  20/, 
a-year,  the  two  houses  adjoining  the  PlaintifiTs.  In  Jtibf 
therefore  he  was  entitled  to  this  rent,  and  continued  so 
till  the  dOth  of  September ^  when  he  assigned  to  Goodwin  g 
and  though  the  evidence  was  somewhat  contradictory  as 
to  the  time  when  the  house  was  begun,  it  was  agreed  on 
all  hands  that  it  was  covered  in  by  the  end  of  September. 
The  Defendant,  therefore,  must  hate  been  entitled  to  the 
improved  rent  at  the  time  the  claim  in  respect  of  the 
party-wall  attached,  for  he  had  then  secured  to  himself 
20/.  a*year  from  Gupjy.  This  case,  therefore,  difiers 
from  those  in  which  the  owner  of  the  improved  rent 
has  not  been  ascertained,  though  upon  one  occasion  it 
was  said  to  be  sufficient  if  the  party  charged  had  asked 
money  for  his  lease.  In  Stewart  v.  Smith  (a),  Gibbs  C.  J. 
said,  ^^  I  am  by  no  means  clear  that  if  it  had  been  a 
proceeding  under  the  act  the  Defendant  would  not  have 
been  liable,  for  it  appeared  that  he  had  asked  SOO/.  for 
his  lease;  and  it  has  been  decided  that  where  a  tenant 
has  a  beneficial  lease,  the  value  of  which  has  been  con- 
siderably improved,  he  is  to  be  considered  as  the  owner 
of  the  improved  rent,  and  therefore  liable." 


i828* 


It  is  difficult,  indeed,  to  collect  the  meanuig  of  the 
statute,  but  it  s^ems  to  be,  that  the  mere  occupier  or 
owner  of  the  land  shall  not  be  called  on  to  contribute, 
but  when  it  becomes  covered  with  houses  from  which  he 
will  derive  an  improved  rent,  he  is  liable  to  be  charged, 
and  that,  as  soon  as  the  party-wall  is  cut  into;  not  when 
he  may  be  actually  in  the  receipt  of  the  rent;  for  he  is 
immediately  benefited  by  using  the  wall,  and  it  may  be 
long  before  his  houses  are  completed  or  the  rent  re- 


{a)  a  Manb.  436. 
Pp  8 


ceived. 
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ceived  The  Defendant,  therefore,  who  could  not  baro 
reserved  the  rentfrom^Gftf;^  unless  he  had  made  use  of 
the  Plaintiff's  party-wall,  is  the  party  who  ought  to  con- 
tribute to  the  expence  of  it. 

The  next  objection  is,  that  notice  was  not  given  in 
time.  If  the  Defendant's  house  had  been  built  at  the 
time  the  Plaintiff's  party-wall  was  raised,  1  should  have 
thought  the  notice  within  ten  days,  a  condition  precedent 
to  his  recovering  in  respect  of  it.  But  the  act,  no  doubt 
with  reference  to  houses  to  be  subsequently  built,  pre- 
scribes that  the  notice  shall  be  given  ia  ten  days,  or  jo 
soon  as  convenient ;  and  it  must  be  in  the  discretion  of  the 
Judge  to  say  whether  it  was  given  as  soon  as  convenient 
under  the  circumstances,  of  such  cases. 

I  think  it  was  given  as  soon  as  convenient  here^  for 
the  Plaintiff  had  no  means  of  ascertaining  the  relation 
that  subsisted  between  Guppy  and  the  Defendant,  and 
they  were  trying  for  six  years  to  trick  him  out  of  his 
claim.  Where  the  adjoining  house  is  already  built,  there 
is  a  place  at  which  the  notice  may  be  left  within  the 
ten  days;  but  when  it  is  not,  there  are  no  means  of 
complying  with  that  part  of  the  statute,  and  what  shall 
be  a  convenient  time  for  notice  must  fluctuate  according 
to  the  circumstances  of  each  case. 


Park  J.  I  think  this  Defendant  was  the  owner  of 
the  improved  rent  witliin  the  meaning  of  the  act  Having 
a  lease  from  the  Marquis  oi  Northampton^  he  enters  into 
an  equitable  agreement  with  Guppy^  from  which  he  is  to 
derive  a  rent  of  20/.  a-year ;  and  his  interest  in  this  rent 
he  does  not  part  with  till  the  SOth  of  September^  when  the 
house  was  covered  in ;  so  that  the  party»wall  must  have 
been  used  previously.  The  contribution  in  respect  of 
that  wall  was  demandable  when  the  wall  was  cut  into, 
which  must  have  taken  place  before  the  Defendant's 
house  was  roofed.    The  ten  days'  notice  required  by  the 

statute 
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atatate  does  not  apply  to  aucb  a  case  as  tbisi  in  which  it       1828* 
is  snfficient  if  the  notice  be  given  in  reasonable  time.  Goxra 

BuRROUOH  J.  concurred.  Wilson. 

Gasblxe  J.  The  party-^wall  was  cut  into  between 
July  and  September,  and  during  that  period  the  De- 
ftndant  was  entitled  to  the  improved  rent^  whidi  he  had 
aetoally  reserved  from  Gvj^s  so  that  there  is  no 
necessity  for  disoissing  the  minor  point  as  to  the  liability 
where  a  party  has  a  mere  claim  fi>r  such  a  rent,  or 
where  the  value  of  the  property,  m^ely,  is  improved,  as 
in  Lambe  v.  Henums.  {a)  I  felt  some  difficulty  at  first 
about  the  ten  days'  notice;  but  I  do  not  think  it  applies 
to  a  wall  of  thb  kind,  where  there  was  at  first  no  ad- 
joining building. 

Rule  disch^rged^ 

{a)  %B.bt  A.  467. 


Dob  dem.  Calvebt  v.  Frowd. 


Apriiis* 


npHIS  was  an  ejectment  to  recover  possession  of  a  Defendant, 

house  in  Serle  Street,  Lincclrfs  Inn  Fields,  and  tried  ^^  1>«W  un- 

at  the  Middlesex  sittings  after  Trinity  term  1827,  before  for  ufc,  re- 

Best  C.  J.,  when  a  verdict  was  found  for  the  lessor  of  cdved,  on  her 

death,  a  letter 
iroin  the  lesaor 
of  the  Plaintiff,  claimbg  as  heir,  and  demanding  rent« 
Defendant  answered,  that  he  held  the  premises  as  tenant  to  S.  ;  that  he  had 
never  considered  lessor  of  Plaintiff  as  his  landlord ;  that  he  should  be  ready  to  pay 
the  rent  to  any  one  who  should  be  proved  to  be  entitled  to  it,  but  that  without  dis- 
puting the  lessor  of  the  Plaintiff's  pedigree*  he  must  decline  taking  upon  himself  to 
decide  upon  hb  daim,  without  more  satisfactory  proof*  in  a  legal  manners 
Held,  that  this  wss  a  4;idsimer  of  kssor  of  Plaintiff's  title. 


Pp  4 


the 
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Doftdem. 
CAbvaax 

V* 

Fbqwz>. 


the  plainttfi;  who  claimed  title  to  the  premises  in  qaes* 
tion  as  heir-at-law  of  Maty  WhitaU^  deceased. 

Manf  WhiiaU  was  seised  in  fee  of  the  premises,  and 
died  so  seised  in  the  year  1800,  devising  the  premises 
for  life  to  Margaret  Hodgson^  who  afterwards  married 
Geoi^e  StnaUpiecef  and  received  the  rent  dmring  her  life. 

M.  Hodgson  died  in  1826. 

The  lessor  of  the  Plaintiff  claimed  to  be  entitled  to  the 
premises  as  heir-at-law  of  Maty  WhiiaU,  on  the  decease 
of  Margar^  Hodgson,  the  tenant  for  life. 

At  the  trial,  the  lessor  of  the  Plamtiff  having  proved 
that  he  was  heir-at-law  to  Mary  WhUaUy  and  her  aasin. 

The  following  letters  between  the  lessor  of  the  Plain- 
tiff's attorney  and  the  Defendant  were  put  in:  — 

Edward  Fratod,  Esq. 

Sir,  —  In  order  that  you  may  be  fiilly  informed  of 
the  right  and  title  of  my  client,  Mr.  John  Calveti,  to 
the  premises  in  No.  14.  Serle  Street,  in  your  occupation, 
and  late  the  property  of  Mrs.  Margaret  SmaUpiece, 
Kensington,  deceased,  I  send  yon  the  particulars  en- 
closed, (these  were  a  copy  of  the  lessor  of  the  Plaintiff*s 
pedigree,  and  a  statement  of  his  claim  to  the  premises,) 
which  I  trust  wiU  fully  satisfy  you  of  his  titie,  and  that 
there  will  be  no  difficulty  or  objection  to  his  receiving 
the  rent,  which  will  be  due  the  25th  instant  I  shall 
readily  give  you  any  farther  information  or  satisfaction 
which  you  may  require,  if  you  will  make  an  appoint- 
ment to  call  on  me  for  that  purpose. 

Yours,  &c 

17th  March,  1826.  J.  Mangnall. 

Sir,  —  In  answer  to  your  letter  respecting  Mr.  John 
Calverfs  claim  to  the  house  which  I  bold  as  tenant  to 
TAr.  Smaltpiece  in  right  of  his  wife,  I  b^  to  inform  you, 
I  have  not  hitherto  considered  Mr.  John  Calvert  as  the 
landlord  of  the  house  in  Serle  Street,  nor  can  I  pay  any 

rent 
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rent  to  him  without  the  risk  of  bdng  hereafter  called 
upon  to  pay  it  over  again  to  the  person  who  may  fancy- 
and  perhaps  prove  he  has  a  better  tide.  I  shall  be  at 
all  times  ready  to  pay  the  arrears  to  any  person  who 
shall  be  proved  to  be  either  heir  at  law  or  otherwise 
entitled  to  receive  it ;  and  without  wishing  to  dispute  the 
connection  of  blood  of  Mr.  John  Calvert  to  Mrs.  Ma$y 
WhitaOj  deceased,  I  must  decline  taking  upon  myself 
to  decide  upon  that  claim  without  more  satisfiictory 
proof  in  a  legal  manner. 

I  am,  &c. 
4th  Nao.  1826.  Edw.  Feowd. 


18S6. 


On  this  evidence  the  jury,  under  the  direction  of  the 
Lord  Chief  Justice,  who  thought  the  Defendant's  letter 
amounted  to  a  disclaimer,  found  a  verdict  for  the 
Plaintiff. 

A  rule  nisi  for  a  nonsuit  was  obtained  on  the  ground, 
that  the  lessor  of  the  Plaintiff  had  treated  tlie  Defendant 
as  his  tenant,  and  that,  therefore,  he  ought  to  have  had 
nodoe  to  quit 

Bosanquet  and  Storks  Seijts.  shewed  cause.  The  De* 
fendant's  letter  amounts  to  an  express  disclaimer  of  the 
title  of  the  lessor  of  the  Plaintifi^  and  if  it  be  such,  it  is 
clear  that  notice  to  quit  is  not  necessary. 


Wilde  Serjt.  cenird.  The  letter  contains  no  disclaimer, 
but  merely  cautious  apprehension,  and  a  request  for 
further  information  upon  a  matter  at  that  time  doubtful. 
In  Doe  dem.  Williams  v.  Pasqwdi  (a),  it  was  held  that  a 
mere  refusal  to  pay  rent  to  a  devisee  under  a  contested 
will,  accompanied  with  a  declaration  that  the  tenant  was 
raady  to  pay  to  any  person  entitled,  did  not  amount  to 


(a)  P^io  iV.  P.  C.  Z96. 


adis- 
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1628*       a  disdaimer;  and  here  there  was  no  demand  of  possessiaQ 
by  the  leissor  of  the  Plainti£P,  so  that  the  Defendant,  being 
cUviBT     ^  lawfully,  could  not  be  a  trespasser  till  the  lessor  of 
the  Plaintiff  dissented  to  his  possession. 


DoB'dem. 

CALTXR7 
FftOWD. 


Best  C.  J.  Mrs.  SmaUpiecey  the  lessor  of  the  De- 
fendant, had  only  a  life  interest  in  the  premises :  her 
husband  had  no  estate  by  the  curtesy ;  the  moment  she 
was  dead,  therefore,  the  lessor  of  the  Plaintiff  might  treat 
the  Defendant  as  a  trespasser.  If,  indeed,  the  Defend- 
ant had  ever  paid  rent  to  the  lessor  of  the  Plaintiff,  a 
new  term  would  have  been  created ;  but  this  was  not 
the  case^  and  when. the  lessor  of  the  Plaintiff  demands 
bis  rent,  the  Defendant  says,  **  I  will  not  pay,  I  am 
tenant  to  SmaUpiece ;''  and  at  the  trial  puts  the  lessor 
of  the  Pbuntiff  to  prove  his  title.  If  this  be  not  dis- 
claimer, what  is  ?  But  I  shonld  not  have  thought  dif> 
ferendy  even  if  this  case  had  been  exactly  like  the  ease 
of  Doe  dem,  Williams  v.  Pasqtsali,  because  a  notice  to 
quit  is  only  requisite  where  a  tenancy  is  admitted  on 
both  sides,  and  if  a  defendant  denies  the  tenanqr,  there 
can  be  no  necessity  for  a  notice  \o  end  that  which  he 
says  has  no  existence. 

Pask  J.  There  never  was  any  relation  of  landlord 
and  tenant  between  these  parties ;  rent  was  demanded 
and  refused,  and  the  lessor  of  the  Plaintiff  could  not 
make  the  Defendant  tenant  against  his  consent.  The 
ctler  of  the  lessor  of  the  Plaintiff  was  only  sub  modOj  and 
not  accepted. 

Gaselee  J.  If  the  Defendant  had  hdd  under  the 
ancestor  of  the  lessor  of  the  Plaintiff,  the  question 
agitated  in  Doe  dem.  Williams  v.  Pasqtsali  might  have 
arisen,  but  all  his  interest  expired  on  the  death  of  Mrs. 
SmaUpiece. 

Rule  discharged. 
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Benton  v.  Bullard.  jipni%s. 

^CTION  on  an  attorne/s  bill.    Jones,  Serjt,  moved  ?^  ®^*"; 

for  a  rule  nisi  to  allow  the  Defendant  his  costs  of  ney's  bill  not 

taxing  the  Plaintiff's  bill  of  costs,  more  than  a  sixth  allowed  to  a 

having  been  taken  off  on  taxation.     The  prothonotary  ^J^^eds  hi 

had  refused  to  allow  these  costs,  on  the  ground  that  the  striking  off  a 

Plaintiff  had  commenced  his  action  on  his  bill  before  •!**'  7^^ 

the  order  for 

the  defendant  had  obtained  the  order  to  tax  it;  and  taxing  is  not 

said  that  he  had  pursued  the  uniform  course  on  such  obtained  till 

after  the  actiOB 
occasions.  ^„  ^^  bjU  y^ 

been  com- 

Jones  contended  that  the  case  fell  within  the  intention  "'^•°^*^' 

of  the  statute,  which  allowed  costs  to  the  party  who 

succeeded  in  striking  off  a  sixth  on  taxation.     But 

TTie  Court  said,  that  the  practice  was  the  law  in 
such  cases,  and  that  the  point  had  been  determined 
repeatedly. 

Rule  refused. 


SeELEY  v.  MaYHEW.  Jlprii%5. 

A  SSUMPSIT  against  the  Defendant,  as  acceptor  of  The  Court  iwH 

a  bill  of  exchange,  drawn  by  T.  Parish,  and  in-  °®^  ^^*  * 

dorsed  through  R.  Oddy  to  the  Plaintiff.     At  the  trial,  the  groond 

London   sittings  after   Hilary  term  last,   before  Bur^  *!**^  wimesses, 

by  whole  tet- 
timony  the  verdict  was  obtained,  have  been  indicted  for  perjury  in  the  cause* 

rough 
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rough  J.,  the  Defendant's  hand-writing  having  been 
proved,  the  defence  was  that  the  bill  had  been  given  for 
a  horse  sold  by  Seeley  to  Parish^  which  was  warranted 
sound,  but  was  ill  at  the  time,  and  shortly  afterwards 
died. 

There  was  conflicting  evidence  as  to  tlie  warranty, 
and  as  to  who  was  the  seller  of  the  horse. 

The  jury  having  found  a  verdict  for  the  Defendant, 


Adams  Seijt.  now  moved  for  a  new  trial  on  the 
ground  of  surprise,  the  defence  not  having  been  an- 
ticipated, and  true  bills  for  perjury  having  since  been 
found  against  the  witnesses  who  spoke  to  the  warran^, 
and  the  property  of  the  horse  being  in  Seeley.    But 

llhe  Court  thought  that  was  a  circumstance  of  which 
they  ought  not  to  take  notice,  and  observing  that 
Lord  Mansfield  and  Lord  Erskine  had  expressed  the 
greatest  disapprobation  of  indicting  witnesses  while  a 
cause  was  yet  pending,  refused  the  rule.   ^dam5,  therefore^ 

Took  nothing,  (a) 

(a)  See  Tburtell  v*  BeaumonU  x  Bingb,  339. 


JfirU  %s. 


Robinson  v.  Hofman. 


Onejgint- 
tenant  may 
without  the 
atventof  hit 
feUowB»  ap- 
point a  bailiff 
to.dittraiiifor 
rent  due  to  all 
thejoiat- 
teaanu. 


IDEPLEVIN.  CogniKanoes  by  Defendant;  first,  as 
bailiff  of  Hefiry  Marchant,  the  elder,  Samuel  Cul^ 
lum^  and  Stephen  CuUutn^  for  35/.,  one  quarter's  rent  in 
arrear  to  them,  in  respect  of  a  house  held  by  the 
Plaintifi^  under  a  demise,  at  140/.  a  year,  payable 
quarterly. 

Second, 
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Second,  As  bailiff  of  ff.  Marchants  the  elder,  for  one       1828. 
undivided  moiety,  and  two  undivided  fifth  parts  of  the       -'  ^ 
Other  moiety  of  S5I.,  one  quarter's  rent  in  arrear  to  9. 

him,  in  respect  of  one  undivided  moiety,  and  two  un-     Hopman. 
divided  fifth  parts  of  the  other  moiety  of  a  house  held 
by  the  Plaintiff  under  a  demise,  at  I  ML  a  year,  payable 
quarterly. 

Third,  As  bailiff  of  H.  MardianU  the  younger,  for 
one  undivided  moiety,  and  one  undivided  fifth  part  of 
the  other  moiety  of  S5/.,  one  quarter's  rent  in  arrear  to 
him,  in  respect  of  one  undivided  moiety,  and  one  un- 
divided fifth  part  of  the  other  moiety  of  a  house  held 
by  the  Plaintiff,  under  a  demise,  at  IWU  a  year,  payable 
quarterly. 

To  each  of  these  cognizances  the  Plaintiff  pleaded  non 
tenmti  riens  in  arrieres  and  that  Defendant  was  not 
bailiff. 

At  the  trial  before  Best  C.  X,  Middlesex  sittings,  after 
Trinity  term  last,  it  appeared  that  the  Plaintiff  held  the 
premises  under  a  lease  executed  by  Henry  Marchani, 
the  elder,  Samuel  Ctdlum^  and  Stephen  Cullum^  described 
as  surviving  trustees  under  the  will  of  John  Ctdhm^ 
that  the  warrant  of  distress  was  signed  by  Henry  Mar- 
chanty  the  elder,  alone,  and  authorized  a  seizure  for 
242. 105.  only;  and  that  Samuel CuUum  being  applied  to» 
to  authorise  the  distress,  declined  to  do  so,  or  to  adopt  it 
afterwards. 

A  verdict  was  thereupon  taken  for  the  Plaintiff,  with 
leave  for  the  Defendant  to  move  to  set  aside^  and  enter 
a  verdict  for  the  Defendant  instead;  accordingly, 

Storks  Serjt.  having  obtained  a  rule  nisi  to  thM 
effect,  on  the  ground  that  one  joint-tenant  may  distrain, 
and  that  if  he  does  so^  he  is  compelled  to  avow,  pur- 
suant to  the  terms  of  the  lease  by  which  the  premises 
are  held ; 

Wttde 
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Wilde  Serjt  now  shewed  cause.  Admitting  that  one 
joint-tenant  may  distrain  alone^  avowing  for  himself  and 
making  cognizance  as  bailiff  of  the  others,  ^{Leigh  v. 
Skq)kerd{a)f  PuUen  v.  Palmer  {b\)  he  cannot  depute  a 
bailiff  for  them,  or  distrain  after  their  express  dissent. 
One  who  has  only  an  authority  by  law,  cannot  ddegate 
it  to  another.  Year  Book,  7  H.  4.  34.  pLl.  If  so,  Ae 
first  cognizance  cannot  be  supported,  for  the  Defendant 
was  not  the  bailiff  of  the  three  lessors,  but  ofMarchanij 
the  elder,  only,  CtMum  having  expressly  refused  to 
give  his  authority  to  the  distress ;  and  though  the  cases 
lay  it  down  that  a  joint-tenant  may  distrain  alone,  none 
of  them  have  gone  the  length  of  saying  that  be  may  do 
so  in  spite  of  the  dissent  of  his  fellows ;  neither  will  a 
warrant  for  247.  iOs.  support  a  cognizance  for  3521;  and 
the  second  and  third  cognizances  having  no  applicatimi 
to  the  lease  given^n  evidence  may  be  put  of  the  question. 


Storks.  If,  as  it  is  admitted,  one  joint-t^iant  may, 
without  the  assent  of  his  fellows,  distrain  for  rent, 
avowing  in  his  own  name,  and  making  cognizance  as 
bailiff  to  them,  it  seems  to  follow  that  he  may  distrain 
by  a  bailifl^  for  it  must  be  immaterial  whether  he  makes 
the  distress  by  his  own  hand,  or  the  hand  of  anotbcr; 
and  in  Leigh  v.  Shepherd,  Dallas  C.  J.  cites  the  Year 
Book,  15  H.  7.  17  a.j  to  shew  that  if  a  party  has  an 
interest  to  entitle  him  to  distrain,  the  appointment  of 
the  bailiff  is  not  traversable.  The  inconvenience  would 
be  great  if  a  joint-tenant  could  not  distrain,  even  in  spite 
of  the  dissent  of  a  co-tenant;  for  it  would  in  such  case 
be  in  the  power  of  one  of  many,  to  deprive  all  the  others 
of  their  rent  But,  though  there  was  no  assent  in  this 
case,  neither  was  there  any  dissent  With  regard  to 
the  supposed  variance  between  the  sum  mentioned  in 


(a)  aJJ.£5fA465. 


(b)  s  Mod.  7i« 


the 
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the  wfurant,  an^  that  justified  in  the  cognizance,  it  is        18S8. 
immaterial,  since  a  party  may  distrain  for  one  causey      Rmumw 
and  avow  for  another.  v. 

H0FMAK« 

Best  C.  J.  I  had  considered  at  first  that  there  was 
an  express  dissent  by  CuUtrni  to  this  distress ;  I  cannot 
now  collect  that  such  was  the  case,  and  it  is,  therefore, 
unnecessary  to  decide  what  would  have  been  the  efiect 
of  such  a  dissent 

Culltmt  said  he  declined  authorizing  this  distress:  this 
does  not  amount  to  a  dissent;  and  he,  consequently, 
left  his  co-tenant  in  the  same  situation  as  the  co-tenant 
stood  in  Leigh  v.  Shepherd;  to  the  decision  in  which  case 
I  entirely  subscribe.  The  rule,  therefore,  must  be  made 
absolute. 

Park  J.  I  am  of  the  same  opinion,  and  agree  with 
the  decision  in  Leigh  v.  Shepherd.  That  is  an  authority 
to  shew  that  the  assent  of  the  co-tenant  is  not  necessary, 
and  there  has  been  no  express  dissent  here. 

BaRROUOH  J.  One  joint-tenant  may  recover  the 
whole  rent,  and  give  a  discharge  for  it;  he  may,  there-* 
fore,  distrain,  and  he  must  avow  according  to  the  title. 
There  is  no  colour  for  saying  that  there  was  any  dissent 
here. 


Gasclce  J.  If  the  distress  bad  been  made  by  Mar^ 
chunty  there  could  have  been  no  doubt;  but  if  MarchatU 
has  authority  to  distrain  for  himself  and  others,  it  comes 
to  the  same  thing  whether  he  distrains  by  himself  or  by 
a  bailifF. 

Rule  absolute. 
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Affii^e.  Andrews  v.  Dally. 

Where  the  HTHE  Plaintiff  sought  in  this  action  to  recover  a  bill 
•*P?"*^^^  of  costs  for  soliciting  an  act  of  parliament,  entitled 

of  parliament    an  act  to  alter  and  amend  an  act  passed  in  the  third 

are  directed      y^^  ^f  Q^  ^^  ^^  5*7^  fo,.  establishing  a  market  and  mend- 
by  the  act  to    ;  ,        „  -,,         .      ^     .         , 
be  defrayed      ^^g  roads  at  Bognor.    The  action  was  brought,  pursuant 

oat  of  certain    to  the  directions  of  the  second  act,  against  the  Defendant 

Lvied^under      *®  ^^^  of  the  commissioners  appointed  for  the  pur- 

theact,  itit      poses  of  the  act,   l^y  which  it  was  enacted  that  the 

incumbent  on  ©xpences  of  the  act  should  be  paid  out  of  the  monies 
the  party  who     -.,,.,,,\,  ^, 

Mies  for  the      ^^^  raised  or  levied  under  the  first  act,  or  out  of  the 

expense  of        monies  that  should  be  raised  by  virtue  of  the  second. 
art*^t^5iew  ^y  ^  ^^  ^^  ^^  enacted,  s.  6.,  that  no  act  of  the 

that  tolli  have  commissioners  should  be  valid  unless  done  at  a  general 
^^  5**^^**^  Of  special  meeting  at  which  three  commissioners  should 
cover  his  de-  ^  present;  and  by  s.  25.  that  the  tolls  and  duties  to  be 
nund.  levied  under  the  act  should  first  be  applied  in  dis- 

charging the  costs  and  expences  incurred  in  passing 
the  act. 

At  the  trial  before  Burrough  J.  no  evidence  was  otEsreA 
of  any  money  having  been  raised  under  either  of  the 
acts,  and  it  was  objected  that  the  Plaintiff  ought  to  have 
shewn  a  retainer  authorized  by  a  meetmg  at  which  three 
commissioners  were  present.  Having  failed  to  do  this, 
he  was  nonsuited. 

Mereweiher  Seijt.  now  moved  to  set  aside  this  non- 
suit, on  the  ground  that  as  the  act  contiuned  a  specific 
direction  for  the  payment  of  the  expences  incurred  in 
passing  it,  there  was  no  necessity  for  shewing  such  a  re- 
tainer. 
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tainer.    That  direction  was  or  itself  an  acknowledg-       18S8* 
ment  that  the  expences  had  been  incurred  upon  prq^er 
authority.    But,  without  entering  on  this  pdnt, 

7^  Court  were  clear  that  as  the  expences  were  to 
be  paid  out  of  the  toUs,  and  the  commissioners  were  not 
personally  responsible,  the  Plaintiff  could  not  recover 
unless  he  shewed  that  a  sum  had  been  raised  by  tolls 
sufficient  at  least  to  pay  the  whole  of  his.  demand. 

Rule  discharged. 


MuEPHY  and  Another  v.  B£LL.  Jiprii%%. 

ASSUMPSIT  on  a  policy  of  insurance.    The  de-  A  poEcy  of 

claration  alleged  that  the  Plaintiffs  by  the  names  ""2[^**«i^Al| 

and  description  J.  and  JB.  Murphy^  or  as  agents,  as  well  the  goods  in- 

in  their  own  names  as  for  and  in  the  name  and  names  ''"^Tf* 

of  all  and  every  other  person  or  persons  to  whom  the  yiiiiedatfive 

same  did,  might,  or  should  appertain  in  part  or  b  all,  Hercet  coffee^ 

did  make  assurance  and  cause  themselves  and  them  ^~^t^ 

per  nercef  tay 

and  every  of  them  to  be  insured,  lost  or  not  lost,  at  and  135/. ;  that 
from  London  to  Cork,  indudmg  the  risk  in  craft  to  and  po^yjo  ^ 
from  the  vessel,  upon  any  kind  of  goods  and  merchan-  ^j^^  p,^f  ^ 
dizes,  and  also  upon  the  body,  tackle^  apparel,  ordnance,  interest:'' 
munition,  artillery,  boat,  and  other  furniture  of  and  in  ^.    r^^c^ 
the  good  ship  or  vessel  called  the  Zqphyr,     The  said  void  under 
ship,  &c,  goods  and  merchandizes,  &c.,  for  so  much  as  '9  ^*  *•  ^«  37* 
concerned  the  assured,  by  agreement  between  the  assured 
and  assurers  in  that  policy  were  and  should  be  valued 
at  five  tierces  coffee,  valued  at  2^Lper  tierce^  say  135/.; 
"  Thai  policy  to  be  deemed  siffficient  proof  of  interest  J' 

At  the  trial  before  Best  C.J.  London  sittings  after 
Easter  term  1827>  a  verdkt  having  been  found  for  the 

Vol.  IV.  Q  q  Plaintiff 
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Plaintiff  in  respect  of  a  loss  within  the  termsf  of  the 
policy, 

Bsu*.  Wilde  Serjt  in  Trinity  term  last  obtained  a  rule  nisi 

to  arrtst  the  judgment,  on  the  ground  that  the  policy 
described  in  the  declaration  was  void,  the  statute  19G.2. 
c*  87*  s.  1.  having  enacted  that  no  assurance  shall  be  made 
on  any  ship  or  on  any  goods  to  be  taken  on  board  of 
such  ship,  <^  interest  or  no  interest,  or  mthout  Jurther 
proof  of  interest  than  the  policy^  or  by  way  of  gaming  or 
wagering,  or  without  benefit  of  salvage  to  the  assurer." 

Taddy  Serjt  this  term  shewed  cause.  In  order  to 
render  the  policy  invalid,  it  ought  to  fall  either  within 
the  spirit  or  the  letter  of  the  statute.  But  it  is  clearly 
not  within  the  spirit  of  the  statute,  which  was  passed 
solely  to  prevent  gambling  by  means  of  wagering 
policies,  where  the  party  insuring  has  no  interest  to 
insure.  That  the  Plaintiff  had  goods  on  board  suffi- 
ciendy  appears  from  the  stipulation  that  they  should  be 
valued  at  five  tierces  coffee;  and  the  clause^  ^  that 
policy  to  be  deemed  sufficient  proof  of  interest,"  follow* 
ing  immediately  after  the  clause  of  valuation,  must  be 
taken  to  mean  that  the  policy  should  be  proof  of  the 
amount  of  interest  It  contains  nothing  to  preclude 
proof  of  the  exbtence  of  interest,  and  is  in  efiect  no 
other  than  a  valued  policy.  In  Grant  v.  Parkinson  (a), 
where  it  was  agreed  that  in  case  of  loss  the  profits 
insured  should  be  valued  at  1000/.,  ^^  without  any  other 
voucher  than  the  policy,"  Lord  Mansfield  said,  <*  I  can- 
not distinguish  it  from  a  valued  policy ;  there  is  no  pr&* 
tence  for  saying  it  is  a  wagering  one."  And  in  Da  Costa 
V.  Firth  (i),  where  it  was  agreed  that  the  goods  should 
be  valued  at  the  sum  insured  on  the  packet4x>at^  <<  with- 
out further  proof  of  interest  than  the  policy,"  it  was 

(#)  Fori  $»  hUf  jo*.  (b)  4  Bxrr.  1966. 

holden 
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holden  to  be  an  exception  out  of  the  statute  of  1^  G.  3.  1S£8. 
c.  Sl^  and  that  a  loss  having  happened^  the  insured  was 
entitled  to  reooTer.  If  the  present  policy  be  not  within 
the  spirit  of  the  statute,  it  cannot  be  impugned  unless  it 
fiill  within  the  very  words :  but  tlie  words  of  the  statute 
only  avoid  policies  taade  <*  without  further  proof  of 
interest  than  the  pollqr/'  whereas  the  language  of  the 
policy  in  question  is,  that  it  sha^  be  ^*  deemed  sufficient 
proof  of  interest." 

JVUdt.  The  object  of  the  statute  was  to  prevent 
insurances  in  which  the  policy  was  to  be  proof,  not  of 
the  amount^  but  of  the  existence  of  interest,  and  the 
form  pursued  is  immaterial,  provided  that  be  the  in* 
tention  of  the  parties.  The  policy  in  Qrant  v.  ParMf^ 
son  was  truly  a  valued  policy,  intended  to  be  a  prooi^ 
not  of  the  existence  of  an  interest  in  the  thing  insured, 
but  of  the  amount  of  its  value;  and  Da  Cosia  v.  Fhih 
was  decided  on  the  ground  that  die  policy  fell  within  an 
exception  in  the  statute  toudiing  effects  from  any  port 
in  the  possession  of  the  crowns  of  Spain  or  PorfugeL 
The  policy  in  question  clearly  dispenses  with  any  proof 
of  interest  except  the  production  of  the  policy. 

Cur,  adv.  xmU* 

BE9r  C.  J.  In  the  argument  of  Plaintiff's  counsel 
it  has  been  assumed  that  the  sole  object  of  the  19  6. 2. 
was  to  prevent  gaming  under  the  pretence  of  insuring 
gainst  the  perils  incident  to  navigation.  On  this  as- 
sumption he  has  insisted  that  if  it  appears  that  a  policy  is 
not  a  gaming  policy,  and  the  precise  words  specified  in 
the  act  are  not  used,  the  case  is  not  within  the  statute. 
The  preamble  of  the  act  shews  that  gaming  was  the 
least  of  the  evils  that  the  legislature  proposed  to  remedy. 
Adventures  on  which  gambling  policies  might  be  made 
but  which  were  not  likely  to  be  undertaken  for  the  other 
purposes  which  it  was  the  object  of  the  statute  to  prevent, 
Q  q  2  are 
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are  exempted  fiom  its*  operation.  The  preamble  states 
tbat  poBciea  of  faisuraace  vHh  dauses  of  interest  or  no 
interest^  or  such  as  in  case  of  loss  made'  the  pdides 
sufficient  proof  of  mterestt  were  used  to  protect  persona 
who  weve canying  on Slegei  traffic^  and  weremade  tbe 
means  of  profiting  bj  the  wilfid  destruction  and  capture 
of  ships.  Privateers^  which  carxidd  no  cargoes^  and  the 
crews  of  which. were  composed  of  more  peraons  than  it 
was  safe  to  trust  with  the  secret  that  the  ships  were  to 
be  wilfully  destroyed  or  purposely  exposed  to  capture; 
ships  going  to  tlie  territories  of  Spain  or  Portugal^  which 
were  not  likely  to  export  wool  (the  exportation  of  which 
was  in  George  the  Second's  reign  the  thing  most  dreaded 
by  politicians),  or  any  other  raw  materials ;  or  to  import 
any  articles  that  could  interfere  with  die  monopoly  of 
British  manufacturers ;  are  exempted  fipom  the  operatioB 
of  the  act.  This  shews  that  gambling  was  not  the>only 
thing  guarded  against. 

If  a  poliqr  contains  w(Mcds  to  the  same  effect  as  those 
enumerated  in  the  act,  the  case  is  within  it^  although  it 
may  be  manifest  that  it  is  not  a  gaming  insonmoe.  The 
temptation  to  fraudulent  insurances  is  Tery  great;  the 
object  to  be  attained  by  them  is  ofien  easily  aocom«> 
plished;  and  the  consequences  to  that  most  valuable 
class  of  men,  underwriters,  and  seamen,  whose  lives  are 
oflen  put  in  hazard  owing  to  such  insuf senoes,  ans  dread- 
ful. The  case  of  the  Kifig  v.  Codlingi  and  Easterby  and 
M'Farlane  (a),  in  which  I  was  counsel  for  two  of  the 
prisoners,  and  others  that  have  been  brought  befine 
the  courts  of  justice,  prove  that  such  frauds  are  com* 
mitted.  We  cannot  too  strongly  inforce  all  the  pro* 
visions  of  this  statute.  If  we  held  that  unless  the  words 
recited  in  the  statute  are  introduced  into  policies,  &ad 
they  are  not  gaming  policies,  they  are  valid^  we  shall 
render  inoperative  its  provisions  against  fraudulent  in- 

(a)  %  RusuH  on  Cnnus^  173S. 

surances 
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Bunuices  and  sneh  as  eocourage  clandestine'  trade.  The  ff^w 
act  does  not  say  that  policies  cositaining  certain  speof* 
fied  words  shall  be  void,  but  that  "  no  insurance  MU 
be  nuiiij  inierest  or  no  internt^  or  mAoidJmiher  proof  ef 
interest  thm  die  poUi^."  The  meanii^  of  this  claose 
is^  that  no  insoranoe  shall  be  effected  by  a  policy  so 
worded  as  to  entilk  the  assured  to  recover  against  the 
underwriters  a  certain  stipulated  sum  of  money,  whether 
he  had  any  mterest  in  the  ship  or  cai^  or  not,  or  that 
binds  the  underwriter  not  to  require  any  other  proof  of 
the  assured's  interest  but  the  admission  of  sudb  interest 
in  the  policy.  Whatever  words  may  be  used,  if  that  be 
the  e£kct  of  the  policy,  no  action  can  be  maintained  on 
it  This  is  the  only  construction  that  will  restrain  the 
practices  intended  by  this  act  to  he  prevented,  and 
which  is  according  to  the  import  of  the  words  used  by 
the  legislature. 

It  was  thought  at  one  time  that  all  valued  policies 
were  within' the  i  act,  and  when  one  considers  that  frauds 
by  the  loss  of  ships,  may-  be  accomplished  by  means  of 
policies  in  which  a  higher  value  is  put  on  articles  insured 
than  they  are  worth,  there  was  reaqpn  for  thinking  ao. 
But  the  case  of  Lewis  v.  Mueker  (a)  has  determined  that 
policies  only  covering  the-prime  cost  of  the  goods  are  valid. 
In  the  case  of  Grant  v.  Parkinson^  the  policy  declared, 
*<  that  in  case  of  loss  the  profits  should  be  valued  at 
10002.  without  any  other  valuation  than  the  policy*^ 
Lord  Mansfkld  at  first  thought  that  policy  was  void. 
On  further  consideration  his  Lordship  said,  <<  it  is  in- 
cumbent on  the  Fkuntiff  to  prove  some  interest:  the 
meaning  of  the  policy  is  not  to  evade  the  act  of  par- 
liamoit,  but  to  avoid  the  difficulty  of  going  into  an  egaet 
account  of  the  quantum.  I  cannot  distinguish  it  firom 
a  valued  policy.'* 

(a)  %  Burr*  11674 

Qq  9  If 
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1828.  If  a  poli<7  then  dispenses  with  all  proof  of  interest,  it 

is  within  the  act,  and  void*  If  the  Plaintiff  must  prore 
his  interest,  and  the  policy  only  saves  him  the  trouble 
of  shewing  its  amount,  it  is  a  valued  policy  and  good.  Lei 
us  try  the  validiQr  of  the  policy  on  which  this  action  is 
brought  by  this  test :  ^^  goods  and  merchandizes  for  so 
much  as  concerned  the  assured  and  assurers  were  and 
should  be  valued  at  5  tierces  oofifee^  valued  at  27L  per 
tierce^  say  135/.  Thai  policy  to  be  deemed  suffieieni  proof 
of  interest"  This  is  a  full  admission  of  all  the  assured 
would  be  required  to  prove,  as  well,  as  to  his  having 
goods  on  board,  as  to  the  value  of  those  goods.  The 
words,  *^  should  be  valued  at  Jhe  tierces  qf  eqffee^ 
admit  that  five  tierces  of  coffee  belonging  to  the  Plain- 
tiff were  on  board.  That  would  dii^iense  with  the  ne- 
cessity of  proving  that  any  coffee  belongbg  to  the 
Plaintiff  was  on  board.  The  words,  that  policy  to  be 
deemed  sufficient  proof  of  interest^  are  of  precisely  the 
same  import  as  the  words  <'  without  further  proof  of 
interest  than  the  policy,"  As  no  inquiry  is  to  be  made 
whether  the  assured  had  any  property  in  the  ship  insured 
or  not,  it  is,  in  effect,  an  insurance  interest  or  no  in^ 
terest.  We  are  of  opinion  that  the  judgment  must  be 
arrested. 

Judgment  arrested  accordingly. 


^fril%i^  WaDSWORTH  V.  GiBSON, 

Bulmcrm  'R^^'^  ^  ^^ov.  Upon  an  affidavit  that  this  cause 
not  dispensed  commenced  by  a  capias  issued  out  of  this  Court 
the  error,  ^°^  ^®  county  palatine  of  Lancaster,  to  which  the  Do- 
though  real,  fendant  appeared,  and  the  Plaintiff  declared  in  trespass, 
?^^^  laying  the  venue  in  Lancashire i  that  the  Defendant 

without 
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without  pleadings  suffered  judgment  byd^olt;  that  a       1S2S; 
writ  of  enquiry  had  been  issued,   and  final  judgmeut 
signed ;  that  it  was  the  Defendant's  intention  to  assign 
for  error  the  want  of  an  original  writ;  and  that  the  writ 
of  error  had  not  been  brought  ibr  delay, 

£  Lowes  Seijt  moved  for  a  rule  nisi  to  dii^nse  with 
bail  in  error,  required  by  6  G.  4.  c.  96.,  which  was  passed 
to  restrain  writs  of  error  for  delay ;  and  ui^ged  that  bail 
ou^t  not  to  be  required,  where,  as  in  the  present  in- 
stance^ there  was  manifest  error  on  the  record. 

But  the  Couri  thought  the  error  a  mere  objection  of 
forniy  BJod  Lowes 

TooIl  nothing. 


Davies  and  Another,  Assignees  of  How,  a       AfrU%^ 
Bankrupt,  v.  Wilkinson. 

A  CTION.to  recover  the  amount  of  premiums  re-  Defendant, an 

ceived  by  the  Defendant  as  broker,  in  respect  of  >a»«rance  bro- 

certain  policies  of  insurance  subscribed  by  the  bankrupt,  f^  prenfums 

At  the  trial  before  Best  C*  J.,  London  sittings  after  received  by 
Trimty  term  last,  the  Defendant  claimed  a  set-off  to  a  JX^bffb** 
greater  amount  in  respect  of  a  loss  due  from  the  bank-  the  Pluntifl^ 
rupt  on  his  subscription  to  a  policy  effected  by  and  in  ^"  ^^^'^  *** 
the  name  of  the  Defendant,  at  the  request  of  Thompson  ^  ^q^  ^ 
and  Co.  of  Leedsj  on  goods  in  which  Thompson  and  Co.  those  poUclet 
were  interested,  but  on  which  the  Defendant  had  a  lien  naawi  of  Ac** 
in  respect  of  a  debt  due  to  him  from  Thompson  and  Co.  Defendant  at 

the  request  of 
7.9  on  goods  in  which  3\  was  interested,  but  on  which  the  Defendant  had  a  lien  to 
a  greater  amount  than  the  set-off  daimed. 

Q  q  4  for 
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18S8I      fiff-pmiffiums  to  a  grater  amount  dian  the  set-off 
daimed. 

i  A  verdict  was  found  for  the  Plaintiff  aubject  to  the 
opinion  of  the  CSourt,  whether  the  Defendant  oonld 
insist  on  this  set-off,  Thompson  and  Co.  being  interested 
in  the  goods  insured,  and  having  ordered  the  insurance 
to  be  eflfected. 

Wilde  Seijt  having  accordingly  obtained  a  rule  nisi 
to  set  aside  this' verdict,  on  the  ground  that  the  Defend- 
ant might  have  sued  the  bankrupt  in  respect  of  the  loss, 
the  poUcy  on  which  it  arose  having  been  eflkcted  in  the 
Defendant's  name;  and  that  he  was  therefore^ entitled  to 
set  off  a  debt  he  might  have  recovered  agamst  the  bank- 
rupt by  action; 

TadA^  and  E.  Lowes  Seijts.  shewed  cause.  The  De- 
fendant is  not  entitled  to  set  off  in  respect  of  a  loss^ 
unless  he  has  an  interest  on  the  sped&c  goods  insured, 
or  has  advanced  money  on  them.  In  Kosfer  v.  Etison  (a), 
indeed,  it  was  holden  that  a  broker  night  set  off  in  an 
action  for  premiums,  losses  on  policies  effected  in  the 
name  of  his  own  firm ;  but  that  waa  a  very  narrow 
ground  of  decision,  for  it  b  wdl  known-' that  policies 
are  usually  effiscted,  not  for  the  person  whose  name  may 
be  found  on  them,  but  for  all  who  may  appear  to  be 
interested ;  however,  the  broker  whose  name  was  in- 
serted in  Koster  v.  EasoUf  acted  on  a  dd'  credere  com- 
mission which  put  him  in  the  condition  of  a  principal; 
and  that  this  circumstance  was  esteemed  material,  ap- 
pears clearly  from  the  language  of  Le  Blanc  J.  in  the 
subsequent  case  of  Parker  v.  Beasley.  {b)  A  mere  title 
to  hold  the  policy  will  not  confinr  a  rig^t  of  set-off 
against  the  underwriter:  GcldsmUk  v.  I^oiu{e)    MineU 

{fl)  %M.fiS.li%.         {b)  %M.i^S.  4S3«         (0  4  Taunt.sSA. 

V.  Fores^ 
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Y.  Forester  {a)  clesrly  shews  that  in  an  action  far/pvemiatni^:  18881 
the  broker  cannot  set  off  returns  of  premium  against  ihfij 
underwriter's  asa^nees  unless  they  have  made  him  their 
agent  The  agency  to  the  underwriter,  in  virtue  q€ 
which  the  broker  claims  to  set.  off  agunst  himy  is  ret. 
scinded  by  bankruptcy,  and  in  order  to  set  off  against 
the  assignees,  an  agency  for  them  also  ought  to  be 
shewn. 

If  tide,  Gontxk,  was  stopped  by  die  Court 

Best  C.  J.    I  think  (his  case  falls  witlun  the  prioH 
dple  laid  down  in  Parker  v.  Beasle^.    The  fiots  are  b$ 
follows  r — The  bankrupt  subscribes  a  policy  to  Um.De; 
fendant,  upon  which  a  loss  has  been  incuimdy  '  ThQ 
Defendant  is  indebted  to  the  bankrupt  for  premiums* 
But  though  the  Defendant's  name  lilas.oa  Ihe^pdlicy 
subscribed  by  tthe^  bahkrupt^  the  go6ds  insused-beloiigfid 
to  Thompson  and  Co.s  and  it  has  be^n  contendbd-  that 
the  Defendant  cimn^t  set  off  the  amount  of' the. los^ 
because  he  is  not  inceMBted  in  the  goods.    But  faei  might 
have  sued,  die  bankrupt  on  the  poikff^  un^  though  the 
goods  were  not  hiS)  he  had  a  Ucn  on  them,  JbrfTAcmpr- 
son  and  Ckv  woreiadebted  to  him  for  premiums  facyoni^ 
the  value  of  the  goods*     In  Parker,  v«  Beasiky>%  theus  was 
no  del  credere  feornvBieAoti^  but  die  luniker  had  a  lieil  oH 
the  goods  insured,  and  the  prind{de  on  which  the  decision 
turned,  was,  diat  die  broker's  name  being  on  the  policsy, 
he  had  a  right  to  sue  the  underwriter;  and  diat  where  a 
party  has  a  right  to  sue  on  die  poticy,  and  has  a  lien  on 
the  goods  insured,  he  may  set  off  in  an  acdon  for  pre- 
miums, the  sum  to  be  recovered  for  the  loss*    The  pre- 
sent Defenda^t  stands  in  the  same  situati<m;  he  had  a 
right  to  sue  on  the  policy  subscribed  by  the  bankrupt, 

{a)  4  TaunU  54i« 

and 
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lMf«  and  a  lifln  on  the  goods  iiunired;  and  it  would  be  strange 
to  say  that  he  might  sue  the  baukropt,  and  yet  not  set 
off  the  debt  to  be  recovered  in  such  suit.  Thompson  can 
never  daim  on  the  poliqr»  because  he  must  first  dis- 
diarge  his  debt  to  the  Defendant,  and  he  cannot  do  diat 
without  giving  credit  for  the  sum  charged  by  the  De- 
fendant in  respect  of  this  loss.  Lord  Man^tdd  says, 
that  the  doctrine  of  set-o£^  as  consisting  with  equity, 
ought  to  be  carried  as  far  as  it  can.  Minett  v.  Forester 
does  not  touch  the  present  case,  because  the  material 
fact  on  which  our  decision  rests,  is  not  to  be  found 
there;  it  no  where  appearing  that  the  policy,  the  loss 
on  which  it  was  proposed  to  set  ofl^  was  effiscted  in  the 
name  of  the  party  who  claimed  the  set  off.  But  in- 
dependently of  the  decisions,  looking  at  the  statute  of 
Geo.  S.,  ->*othe  right  of  the  broker  to  sue  on  the  policy 
subscribed  by  the  banknq>t,  -*«-aiid  his  lien  on  the  goods 
insured,— ->  we  think  him  clearly  entitled  to  the  set-off  he 
claims. 

Park  J.  Whether  on  the  justice  of  the  case  or  on 
principle^  this  rule  ought  clearly  to  be  made  absdute. 
The  oases  have  proceeded  by  dorses,  and  Koster  v. 
EasoH^  and  Parker  v.  Beadof^  warrant  the  Court  in  ^ 
decision  tbey  now  pronounce. 

In  Koster  v.  Eason  the  broker  had  a  dd  credere  com* 
mission,  and  the  Court  thought  he  was  entitled  to  set 
off  a  loss  on  a  policy  effected  ia  his  own  name.  In 
Parker  v.  Beatiey  I  todt  unsuccessfully  the  distinction 
which  my  brother  TadAf  has  taken  to-day,  but  the 
Coart  thought  the  prindpie  the  same  whether  the 
broker  acted  under  a  del  credere  commission  or  not 

In  the  present  case  there  was  no  dd  credere  comoois- 
sion,  but  the  policy  was  effected  in  the  name  of  the 
broker,  who  might  have  sued  the  underwriter  upon  it; 
he  had  a  lien  upon  the  goods  insured,  and  the  owner  of 

them 
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them  could  not  reoorer  withoirt  allowing  the  broker  U88. 
credit  for  the  amount  The  same  argument  was  rused  "  "^ 
in  Koster  v.  Eason^  but  Lord  Ellenborough  said,  **  another  ^ 

answer  to  the  claim  as  to  the  ten  policies  is  this,  that  it 
does  not  appear  that  the  house  of  Eason  and  C!o.  have 
paid  their  principals,  though  they  have  given  them 
credit  for  these  losses  and  returns ;  and  if  they  have 
not  paid  them,  the  allowance  of  this  claim  may  either 
interfere  with  the  rights  of  such  principals,  or  may  leave 
Swan*s  estate  exposed  to  a  further  claim  from  those 
principals.  Suppose  the  house  of  Eason  and  Co.  to 
become  insolvent  and  unable  to  satisfy  their  guarantees, 
if  the  allowance  of  this  set-off  were  to  take  away  from 
the  principals  the  right  of  claiming  upon  Swm*s  estate, 
it  would  be  doing  dear  injustice  to  the  principals^  who 
ought  to  have  the  power  of  lookii^  to  Swan  as  their 
principal  debtor,  as  well  as  to  Eason  and  Co.,  the  guft" 
rantees  for  his  solvency ;  and  if  the  allowanoe  of  this 
set-off  were  not  to  take  away  from  the  principals  the 
right  of  daiming  upon  Swanks  estate,  it  would  be  great 
injustice  to  Swan's  estate,  because  in  that  case  it  would 
be  liable  to  pay  the  principals  a  dividend,  after  having 
made  Eason  and  Co.  a  payment  to  the  extent  of  the 
whole  demand."  The  case  of  Parker  v.  Beadey  was 
that  of  brokers  who  had  effected  policies  on  goods  in 
their  own  names,  on  account  of  their  principal,  and  had 
accepted  bills  on  account  of  the  goods,  so  that  they  had 
only  a  li»  to  that  extent,  and  yet  the  Court  hdd  it 
suffident,  and  decided  on  the  distinction  which  supports 
the  principle  on  which  we  now  determine.  Le  Blanc  J. 
said,  <*  the  case  o(  Rosier  v.  Eason  established  this,  that 
where  the  broker  himself  is  a  party  to  the  contract,  so 
as  to  enable  him  to  maintain  an  action  in  his  own  name, 
if  he  has  acquired  an  interest  by  a  del  credere  com- 
mission, he  is  entitled  to  a  set-o£  It  is  the  same  thing 
if  he  acquires  an  interest  by  advancing  on  the  credit  of 

the 
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188a       the  consignment"    The  Defendant  here  has  an  mterest 
^^'^■^     by  lien,  and  a  right  to  sue  on  the  policy, 

WxLKjNapK*       BuRRouGH  and  Gaselee  Js.  concurring^  the  mle 
was  made 

Absolute. 


Mb^ti  Macbeath  ^.  Ellis  and  Two  Others. 

WliereaiMr^  'Ti^HB' Plaintiff  was  brought  up  under  the  Lortis*  Act 
"nrtSyfcr^  M  G.2.  <?.28.  to  be  discharged  out*  of  custody  for 

jQ^nsn^     •  costs  due  to  the  Defendants  on  a  judgment  in'  their 
debt,  the  at-     ft^^otar  in  the  above  cause. 

wisconcemad   'Two  of  them  were  ready  to  sign  the  note  for  the 
iatbe  came  ^  allowance  of  the  prisoner's  sixpences  under^the  statute, 

for  <m«  of  tks  r  r  ^» 

deteionff  ci«-\  ^"^  ^^  ihixA  being  abroad,  the  Coiirt  held  Aat  the 

dhon,  camnet,  attorney  wh6  had  conducted  the  cause  on  the  part  of 

''"™®'*l*  Afi   ^®  Defendants  could  not  sign  for  the  absent  Defendant 

purpoM^  aign    without  a  special  power  of  attorney  for  the  purpose,  his 

for  hUn  tkft      afffChorirf  in  the  cause  having  terminated '  with '  final 
note  for  lix*     •   j  ^  . '  i    .  •  r        . 

pencsi.  judgment  •  '    |   ^ 

For  want  of  a  sufficient  note,  therefo^,  t^e  prisoner 

was  . 

'Discharged. 

Andrews  Seijt  opposed  the  discharge. 
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Bartram  v.  Farebrother.  Mi^  !• 


'pROVER  for  thirty-eight  hogsheads  of  ale.     At  the  P.i  to  whom 

trial  of  the  cause  before  Best  C.  X,  London  sitdngs  f ^ngj-J^ 
after  Trinity  term  last,  tiie  fccts  appeared  to  be  as  fol-  said,  on  their 
lows :  —  arrival  at  a 

wharfinger'sy 
Mungo  Park  had  ordered  ale  of  the  Platnti£P  at  Edin^  that  he  would 

hurgh^  the  invoice  of  which  reached  Park  on  the  29th  not  have  them, 
October  1826,  when,  being  in  insolvent  circumstances,  ]|^  ^ittorncy  to 
he  signified  to  his  clerk  that  he  wonld  not  have  the  alf,  do  what  was 
and  desired  him  to  direct  Vincent^  an  attorney,  to  do  °*""J^  ^ 
what  was  necessary  to  stop  the  goods.  v  The  tcteraeyy 

November  2d,  twenty-five  hogsheads  arrived,  and  on:  onike^dt^ 
the  3d,  Vincent  wrote  a  notice  to  the  wharfinger,  at  ^^^^  ^     , 
whose  wharf  thqr  were  to.  be  landed,  not  tot  ddiv)^  the  wharfiAgef  an 
ales  to  the  consignee,  3^**2i 

On  the  4th,  thirteen  more  hogslieads  arrived;  and  oa  to  the  eo»- 
the  6th  the  whole  w^^  landed  on  the  wharf.  rignee*  whkh 

On  the  same  day  the  Plaintiff's  agent  wrote  firom-  .jg^gp  ^^^^^ 
EdinbtoFgk  to  the  wharfinger,  confirming  the  order  not  to  confim  on 
to  deliver  the  ales  to  the  consignee.  |J^  ^  ^^ 

On  the  ?th,  Vinceut,  sent  the  wharfinger  another  no-  goods  were 
tice  not  to  deliver  any  of  the  consignment  claimed  under 

On  the  same  day,  the  Defendant,  sheriff  of  London,  ^  ^^  suit^ 

claimed  the  goods  under  an  execution  issued  against  ^.: 

Mungo  Parky  by  Jdam  Park^  his  uncle,  and  left  the   .  ^^W,  that 
^         ,  tne  contract 

warrant  for  seizure.  between  P, 

On  the  11th,  another  agent  of  the  Plaintiff  demanded  ^^  '^«  ««>- 
,    .  J  signorwaspe- 

the  whole,  and  sdnded;  that 

the  tranjtttu 
was  not  ended  by  the  arrival  of  the  goods  at  the  wharf  and  the  order  given  by  P,  5 
and  that  the  contignor  had  a  right  to  stop  in  tramitu. 

On 
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On  the  13th,  the  Defendant,  the  sheriff,  removed  the 
ales  under  the  execution. 

A  verdict  having  been  given  for  the  Plaintiff, 

Wilde  Serjt.  moved  to  set  it  aside^  and  enter  a  non- 
suit instead,  on  the  ground  that  Mungo  Park  had  never 
rescinded  his  contract  with  the  PlaintiH^  but  had  merely 
endeavoured  to  stop  the  goods  m  transiiu,  which  was 
not  effectually  done;  first,  because  the  transit  was  at  an 
end ;  and,  secondly,  because  Vincent  was  not  the  agent 
of  the  Plainti^  the  consignor,  who  alone  had  the  power 
to  stop,  bat  of  Park^  the  consignee.  A  rule  nisi  was 
granted,  and 

Cross  Seijt  shewed  cause,  contending  that  the  con- 
tract was  rescinded  by  Parlfs  saying  he  would  not  hofe 
the  goods,  and  the  Plaindff^s  assenting  to  the  stx^ipage 
ordered  by  Vincent  t  which  assent,  by  ratification,  made 
Vincent  his  agent  for  that  purpose.  He  relied  on  Salte 
V.  Field{a)j  and  Jtkin  r.  Barwick.  (b) 

The  Court  here  called  on 


WUde  to  support  his  rule.  He  maintained  that  Park 
had  done  nothing  to  xesciiid  the  contract;  but  had 
merely  given  an  order  to  stop  the  goods;  an  order 
which  could  only  be  valiii  when  given  by  a  oonngnor* 
But  the  circumstance  of  his  giving  that  order  was 
such  an  assertion  of  dominion  over  the  goods  as  shewed 
them  to  be  constructively  in  his  possession,  and,  con- 
sequently, the  transit  to  be  at  an  end.  If  he  had  r^ 
voked  the  order,  the  Plaititiff  might  have  been  com- 
pelled to  complete  the  contract. 

Vincent  was  not  the  agent  of  the  Plaintiff;   and 


(a)  s  T.R,  %ii. 


{h)  I  Sir.  x6s* 


though 
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though  the  Plaintiff  might  by  subsequent  ntification 
adopt  an  act  of  Fincenfs  as  against  a  party  who  had 
contracted  with  the  Plaintifl^  yet  he  could  not  do  so  to 
the  prgudice  of  third  persons.  The  authority  of  Jikin 
V.  Baranck  had  always  been  doubted.  Per  Chambre  3. 
in  Bichardson  v.  Gou  (a),  and  Kenjfon  C.  J.  in  Neaie  t. 
BaU.{b) 

Sake  V.  Fidd  was  decided  on  the  ground  that  there 
was  no  contract  subsisting;  not  that  a  subsisting  con-* 
tract  had  been  rescinded.  But  in  Smith  ▼.  Fidd(c\  where 
the  vendee  wished  to  return  the  goods,  and  the  rendor 
instituted  an  attachment  to  attach  them  in  the  hands  of  a 
packer,  as  the  property  of  the  yendee,  it  was  considered 
as  an  election  by  the  vendor  not  to  rescind  the  contract; 
and  the  vendee  having  since  become  a  bankrupt,  it  was 
held  that  the  vendor  could  not  recover  the  goods  from 
the  packer  in  trover.  And  in  Barms  v.  Fredand  {d\  it 
was  decided,  that  where  a  sale  of  goods  has  been  couif 
pleted  by  actual  delivery  to  the  buyer,  who  afterwards 
becomes  insolvent,  before  they  are  paid  for,  he  cannot 
rescind  the  contract,  and  return  the  goods  with  the  con- 
sent of  the  seller,  so  as  to  give  the  seller  preference  to 
his  other  creditors. 

In  Neate  v.  BaU^  a  trader  to  whom  bags  of  wool 
were  delivered  pursuant  to  order,  had,  by  the  course  of 
dealing,  the  option  of  returning  the  wool  for  whidi  he 
had  no  call,  though  previously  ordered*  The  trader 
being  from  home  when  the  bags  were  ddiverd,  on  his 
return,  the  same  day,  gave  directions  not  to  have  them 
opened  or  entered  in  his  books,  but  only  weighed  off,  to 
see  that  they  agreed  with  the  invoice ;  he  being  then  in 
embarrassed  circumstances,  and  intending  not  to  take 
them  into  the  account  of  his  stock,  if  in  the  event  he 
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[a)  zB.VP.i%j. 


(c)  sT.R.  404* 
{d)  6r.JK.8x. 


found 
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found  himself  unable  to  pursue  bis  business.  After- 
wards, being  avowedly  insolvent,  he  returned  the  bsigsy 
with'  a  letter  to  the  merchants,  declaring  his  situation, 
hoping  that  they  would  have  no  objection  to  take  back 
the  wool,  and  requesting  the  favour  of  a  line  in  appro- 
bation ;  the  letter  having  been  received,  and  the  appro- 
bation given,  after  an  act  of  bankruptcy  committed  on 
the  same  day,  it  was  held,  that  by  the  trader's  keeping 
possession  of  the  goods  so  long,  his  option  was  gone; 
that,  being  in  a  state  of  insolvency,  he  could  not  exercise 
the  power  of  restoring  the  goods  to  the  vendors,  though 
without  any  fraudulent  concert  with  them ;  but  that  his 
assignees  were  entitled  to  the  property. 

That  was  a  stronger  case  in  &vour  of  the  vendor 
than  the  present,  because  the  vendee  had,  by  custcxn, 
the  right  of  returning  such  goods  as  he  did  not  want ; 
whereas  there  was  no  custom  to  warrant  the  return  in 
the  present  instance. 


Best  C.  J.  This  is  an  action  against  the  sheriff,  for 
taking  in  execution  certain  goods  as  the  goods  of  Mwigo 
Park,  at  the  suit  of  one  of  M.  ParV%  family.  Now, 
when  can  an  execution  creditor  take  goods  which  his 
debtor  has  purchased  ?  When  the  contract  between  the 
vendor  and  vendee  is  complete.  If  the  contract  be  only 
suspended,  that  is  enotigh  to  prevent  the  execution  cre- 
ditor from  taking.  But  the  contract  here  was  altogether 
put  an  end  to.  The  goods  had  been  sold  by  a  person 
in  Scotland.  On  the  Sd  of  November  the  vendee  says, 
**  I  decline  having  them ;"  he  then  proceeds  to  eSed 
bis  repudiation  of  the  contract  in  a  clumsy  way,  by  tell- 
ing his  clerk  to  order  Vincent  to  stop  the  goods ;  but 
what  he  proposed  and  intended  was,  to  get  rid  of  the 
contract.  This  proposal,  however,  unless  assented  to 
by  the  vendor,  would  not  have  sufficed  for  the  purpose; 
but  notice  was  given  to  the  wharfinger  on  the  3d,  and 

on 
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cm  tbe  edi,  one  day  before  the  goods  iver^  cIatmkE'!n     yff^!^ 
ffipwtttiony*  tltod'^lidor  agreed  to  the  proposal,    ll  Ht&     ^Ea^tT^ 
been  ABkedy  VhaC  would  hare  been  the  consequence" 'ff        „^Vc 
llie  Tei^dee  had  revoked  his  order  to  stop  the  godd»r     ^^^^jf^ 
Bat.  h  if  soflkittit  for  the  present  case  to  say  that  it  wa^        ^^^^^ 
not  renroked,  and  that  on  the  Sd  of  November  there  was^ 
a  clear  intention  to  pat  an  end  to  the  contract.    Now, 
vithoQt  re^Mng  to  ctiseS)  it  is  perfectly  clear,  that  till 
the  rights  of  third  persons  have  intervened,  contracting 
parties  have  a  right  to  rescind  a  contract;  and  here,  at 
the  time  the  contract  was  rescinded,  no  such  rights  had 
intervened*    Bat  the  point  has  been  decided  in*  Aikin 
v.  Barmck.     I  do  not  go  the  whole  length  of  the 
positions  laid  down  in  that  case;  it  is  sufficient,  how- 
ever, if  we  should  have  decided  in  the  same  way,  though 
not  entirely  for  the  same  reasons.    That  was  a  case  of' 
bankroptcy,  and  it  should  be  said  for  Praft  C.  J.,  that' 
the  doctrine  touching  matters  done  in  contemplation  of' 
bankruptcy,   was  subsequently  introduced  into   West-- 
mhister  HalL    The  case,  however,  was  confirmed  {>y 
Salie  V*  Meld^  where  the  property  of  goods  bought  by 
an  agent  for  the  vendee^  and  delivered  by  him  to  the  ven- 
dee's padber,  in  whose  hands  they  were  attached  by  the 
vendee's  creditors,  was  held  to  revest  in  the  vendor,  ^so 
as  to  avoid  the  attachment,  by  the  vendee's  having  coun- 
termanded the  purchase  by  letter  to  his  agent,  dated 
before  sudi  delivery,  though  not  received  till  afterwards, 
the  vendor  assenting  to  take  back  the  goods. 

That  case  was  not  decided,  on  the  ground  that  no 
contract  hod  existed.  Lord  Kenyon  says,  '^  It  was  in 
the  power  of  the  buyer  and  seller  to  put  an  end  to  the 
contract  as  if  it  had  never  existed ;  and  it  is  stated  that 
the  proposition  made  by  the  purchaser  to  rescind  the 
contract  was  acceded  to  by  the  sellers."  That  shews 
that  the  prindple  was,  not  that  no  contract  had  existed, 
but  thai  a  contract  had  been  rescinded.    SaUe  v.  TielA 

Vol.  IV.  R  r  was 
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was  recognised  in  Smith  v.  Fidd,  where  the  decision  was 
diPerent,  because  the  rights  of  third  parties  had  inter- 
vened ;  but  Lord  Kenym  took  care  not  to  impugn  the 
principle  established  in  SaUe  v.  Fields  saying,  "  In  the 
former  case  of  SdUe  v.  Fieldj  the  Court  went  as  &r  as 
they  could  to  assist  the  sellers ;  but  there  both  the  buyer 
and  seller  agreed  to  rescind  the  contract  before  the 
bankruptcy."  Each  of  the  Judges  confirmed  the  deci- 
sion in  that  case,  and  also  in  Jikin  v.  Barvoick.  Barnes 
V.  Freeland  does  not  shake  the  authority  of  the  previous 
cases*  Lord  Kenyan  says,  **  I  cannot  distinguish  the 
present  case  from  that  of  Herman  v.  Fisher  on  principle ; 
for  this  bankrupt  knew  his  insolvent  situation  at  the  time 
when  he  wished  to  deliver  back  the  goods  in  question  to 
the  defendant,  as  well  as  Fordyce  did  in  that  case;  there^ 
Fordyce^  finding  that  he  was  insolvent,  was  anxious  to 
repay  to  the  defendant  some  bills  which  the  latter  had 
lent  him ;  and  though  those  bills  were  as  easily  distin- 
guishable from  the  rest  of  his  efiects  as  the  iron  in 
question  was  from  the  rest  of  this  bankrupt's  property, 
the  Court  there  held,  that  it  could  not  be  done^  because 
it  would  prejudice  the  other  creditors  of  the  bankrupt 
Three  cases,  however,  have  been  cited  and  pressed  upon 
us,  as  deciding  the  present ;  but  I  think  they  are  to  be 
distinguished  from  this.  In  MJcin  v.  Barwick  the  vendees, 
finding  that  their  afikirs  were  in  a  declining  condition, 
before  the  goods  arrived  at  their  house  in  Cornwall^  re- 
fused to  accept  the  goods,  and  thereby  refused  to  become 
parties  to  the  contract  of  sale :  and  though,  when  the 
goods  did  arrive  by  the  waggon,  the  vendees  could  not 
turn  them  loose  in  the  streets,  yet  they  did  what  was 
tantamount  to  rejecting  them,  they  sent  them  to  a  friend 
of  the  consignors  for  their  use.  In  Salte  v.  Fieldj  con- 
sider who  was  the  party  to  the  contract ;  not  the  clerk 
of  the  vendee,  who  lived  in  London,  but  DeaAurstj  who 
was  residing  in  Nem  York  /  and  he,  knowing  his  insolvent 

situation, 
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fiituadoD,  sent  orders  a  mooth  before  the  transactba  in 
dispute  took  place»  to  his  clerk  here,'  not  to  purdiase  any 
more  goods  for  him.  The  derk  immediately  on  the  re«> 
oeipt  of  this  order,  applied  to  the  vendors  to  take  the 
goods  back  again,  who  agreed  to  rescind  the  contract" 
Barnes  v.  Freeland  was  decided  on  the  ground  that  the 
acts  were  done  in  contemplation  of  bankruptcy;  but  in 
the  present  case  there  having  been  no  bankruptcy,  that 
principle  does  not  apply* 

It  has  been  argued  that  the  goods  in  the  present  case 
were  finally  ddivered  before  the  stoppage  todc  effect; 
but  it  has^  never  been  held  that  goods  in  the  hands  of  a 
carrier  or  wharfinger  have  been  finally  delivered  except 
where  the  wharfinger  has  actually  been  the  agent  of  the 
consignee;  and  those  cases  have  all  turned  on  attempts 
to  defeat  a  .general  body  of  creditors.  In  the  present 
case  the  goods  were  not  in  the  hands  of  the  vended  nor 
were  they  stopped  to  defiraud  a  general  body  of  cre- 
ditors ;  there  is  no  ground  therefore  for  impeaching  the 
verdict  which  .has  been  given,  and  the  rule  must  be 
discharged. 
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Park  J.  Stoppage  in  transitu  is  a  right  conferred 
on  meritorious  persons,  and  is  not,  as  it  has  been  argued, 
a  hardship  on  any  one.  With  regard  to  the  decision 
in  Aikin  v.  Barmcl,  it  was  sanctioned  in  Harmon  v. 
Fidier  (a),  although  some  of  the  reasoning  in  the  case 
was  not  agreed  to. 

SdUe  y.  Fidd  came  next  I  argu^  the  case,  and 
did  not  succeed.  It  was  determined  that  a  contract 
had  been  entered  into,  and  that  it  had  been  rescifidecU 
In  this  all  the  Judges  concurred.  In  Smith  v.  Fields  ^ 
which  followed  shordy  afterwards,  the  Court  recog^ 
nized  the  decision  in  SaUe  v.  Fields  but  dbtinguished 


{a)  Co*wp.  t%5. 
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Smiih  y.  Field  from  it,  because  the  rights  of  third  parties 
had  accrued,  before  the  contract  was  rescinded.  And 
in  Barnes  v.  Freelandf  where  the  preceding  cases  were 
all  recognized,  the  Court  said,  "  The  contract  here  was 
hot  rescinded  before  the  Insolvency  of  the  vendee.  After 
the  contract  for  the  sale  of  the  iron,  it  was  actually  de- 
livered to  the  vendee,  and  put  into  his  cellar,  and  he 
gave  a  bill  of  exchange  for  the  payment  of  it;  then  the 
contract  was  complete,  and  could  not  be  rescinded  by 
any  subsequent  act  of  the  parties,  so  as  to  affect  the  in- 
terests of  third  persons/'  The  question  seems  to  me 
dear  in  point  of  law,  and  the  rule  must  be  discharged. 

BuRROUGH  J.  The.  question  is  dear  in  point  of 
fact,  and  that  is  the  chief  thing  in  cases  like  the  pre- 
sent The  goods  were  stopped  before  they  were  deli- 
vered to  the  vendee. 


Oaselee  J.  concurred,  and  the  rule  was 


Discharged. 
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yean  toehpte 
without  pro- 


ems was  an  action  on  a  replevin-bond,  for  not 

prosecuting  with  effect  and  without  delay  the  suit 

in  replevin,  according  to  the  condition  of  the  bond. 

Pleas:   1st,  non  est  factum:   2d,  after  setting  out  the 

condition  on  oyer,  that  Defendant  did  prosecute  with 

effect  and  without  dday;  and,  Sd,  that  he  did  duly 
to  prosecute 

the  replevin  without  delay,  and  that  the  obligee  might  recover  on  such  breach, 
i^lthough  jodgnieiit  of  nan-frtfi  was  never  signed  in  the  county  court. 

appear 


Hddtobea 
breach  of  the 
condition  in  a 
replevm-bond 
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appear  and  prosecute  according  to  the  condition  or  the 
bond,  and  that  the  suit  was  still  pending.  Replication^ 
that  the  Defendant  did  not  prosecute  his  suit  according 
to  the  form  and  effect  of  the  condition  in  the  bond. 

At  the  trial  before  Gaselee  J.,  last  Salisbwy  Spring 
assizeS}  it  appeared  that  for  more  than  two  years  previous 
to  the  commencement  of  this  action,  the  Defendant  had 
taken  no  step  in  the  replevin  cause;  that  shortly  before 
the  commencement  of  this  action  he  applied  to  the 
county  clerk  to  enter  continuances  and  proceed  with  the 
cause,  which  was  refused,  the  county  clerk  idleging 
then,  and  at  the  trial,  that  after  three  courts  had  elapsed 
without  any  proceedings  being  had,  the  cause,  by  the 
practice  of  that  county,  was  out  of  court.  For  the  De- 
fendant, the  predecessor  of  the  county  clerk  stated,  that 
during  all  the  time  he  held  the  office,  a  cause  was  con- 
sidered to  be  in  existence  till  a  nonrpros  was  entered ; 
and  that,  unless  that  were  done,  continuances  might  be 
entered  after  any  lapse  of  time. 

A  verdict  was  taken  for  the  Plaintiff,  the  learned 
Judge  being  of  opinion,  that  the  Defendant  had  not  pro- 
secuted the  replevin  suit  without  delay. 
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Wilde  Serjt  now  moved  to  set  aside  this  verdict,  and, 
assuming  that  the  testimony  of  the  older  clerk  of  the 
county  was  the  more  worthy  of  credit,  contended,  that, 
according  to  that  testimony,  the  replevin  suit  was  sdll 
existing ;  and  that,  while  a  cause  existed,  according  to 
the  practice  of  the  court  in  which  it  was  pending,  it  could 
not  be  said  to  be  delayed :  he  referred  to  Brackenbury  v. 
Pell  {a),  where,  to  an  action  on  a  replevin-bond  con- 
ditioned for  the  defendant  to  prosecute  his  suit  with 
effect,  it  was  held  sufficient  to  plead  that  the  defendant 
did  appear  at  the.  next  county  court,  and  prosecute  his 
suit,  which  was  still  depending,  and  that  it  was  not 
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SQmdent  to  reply  that  the  defeodant  abandoned  his 
gntt,  and  that  it  was  not  still  pending,  without  shewing 
also  how  it  was  detennined ;  and  to  I^worthy  t*  Bird  {a\ 
to  shew  that  a  discontinuance  conld  not  take  pkce  except 
by  act  of  the  Court.    But 

The  Court  obserring  that  the  decision  in  Braekenbuty 
T.  Pell  was  on  special  demurrer  to  the  replication,  and 
not  after  a  verdict  which  found  that  the  defendant  had 
not  prosecuted  his  suit  according  to  tiie  efiect  of  tiie 
condition,  held,  that  after  the  time  which  had  elapsed 
without  any  proceedings,  the  replevin  cause,  by  analogy 
to  the  practice  <^  the  higher  tribunals,  was  out  of  courts 
and  that,  at  all  events,  the  Defendant  had  not  prosecuted 
his  suit  without  delay. 

Rule  refused. 


Bui  at  the  re- 
qoeit  of  the 
Defendant's 
attorney  ad- 
sninibley  if  not 
ffldemnificd 

by 


Hunt  v.  Blaquiere. 


/^NE  of  the  bail  in  this  case  admitted  that  he  had 
become  bail  at  the  request  of  the  Defendant's 
attorney;  whereupon 

Wilde  SerjL  objected  that  he  was  inadmissible  under 
the  rule  which  had  been  made  for  the  protection  of 
attomies;  but 

Park  J.  said  he  was  not  inadmissible  on  that  ac- 
count, unless  he  was  also  indemnified  by  the  attorney; 
and  that  the  rule  was  quite  .dear. 

The  rest  of  the  Ciourt  (£)  concurring^  the  bail  was 

Aflowed. 


(«)  a  Bingb*  158. 


{h)  Ben  C.  J.  had  not  arriTcd* 
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Knight  and  Another  t;.  Legh.  Hky  a. 

n|^HIS  was  an  action  of  troTer,  broaght  by  the  PluntUb  ^'  ^'^S  '^' 

against  the  Defendant,  to  recover  damages  for  the  piabtifi^ 
conversion  of  a  bill  of  exchange  by  the  Defendant  to  his  agreed  to  de- 
own  use.    At  the  trial  of  the  cause  before  Bed  C.  J.,  at  ^^^|]^ 
the  sittings  in  London f  after  Michaelmas  term  I8269  the  agent  to  P.»  a 
jury  found  a  verdict  for  the  Plaindflb,  for  the  damages  ^^^^^ 
mentioned  in  the  declaration,  subject  to  the  opinion  of  cnrity^or  a 
the  Court  on  the  following  case :  —  sum  advanced 

The  bill  of  exchange^  for  the  conversion  of  which  the  ^^^  ^1 
action  was  brought,  was  drawn  the  5th  Naoember  1821,  nted  die  blU 
by  one  Jlidmas  Claughton  upon  the  Defendant,  request-  ^MiPiaintiff^ 
ing  him,  eighteen  months  after  date,  to  pay  to  the  said  at  fbUowi:  — 
jnomas  Claughknfs  order  S500A,  value  received,  which  ^  The  bill  you 
biU  was  .fterwards,  loul  before  ite  negatiirtion,  accepted  j^Sa'."*" 
by  the  Defendant  advance  1  and 

The  bill  haying  been  endorsed  by  Claughion^  he,  on  ^^^^^nj. 

advances  or 
the  8th  December  1821,  delivered  the  same,  with  other  ezpenMt  you 

bills  of  a  like  description,  to  one  Thomas  FarquarsoHf  lu^e  against 

who,  with  his  consent,  delivered  the  bill  to  one  John  ^j^  • 

Everthj  for  the  purpose  of  raising  money  thereon  by  been,  at  the 

discounting  or  procuring  a  deposit  thereon,  and  such  instance  of 

money,  when  raised,  was  to  be  employed,  pardy  in  gu^^SLndy 

making  up  the  capital  of  Everth  in  a  gun-manufactory  taken  by  the 

in  which  he  was  interested,  and  for  which  Claughton  H^lAatdift 

engaged  to  advance  funds  to  a  larger  amount  than  the  Plaintiffs 

bill  in  question,   and    pardy  for   other  purposes    of  "*^^*  ■"*'?"* 

Chwghkm,  in  which  Egerth  had  no  concern.  i^im  -^  t^^ 

although  P. 
had  previously  sued  him,  and  had  recovered  by  the  award  of  an  arhiCnitor  the  amount 
of  his  advance. 

Rr  4  In 


Knight 
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1828*  In  the  month  of  February  1882  Emrth  applied  to  the 

banking-house  of  Sir  Peter  Pole  and  Co.,  who  con- 
sented to  advance  to  him  the  sum  of  1000/.,  upon 
Lbqh.  the  security  of  the  bill;  and  it  was  agreed  between 
Everth  and  the  bankers  that,  inasmuch  as  Everih  had 
not  at  that  time  any  account  at  the  said  banking- 
house,  the  amount  of  the  said  advance  should  be 
debited  in  the  account  of  ^Plaintiff,  Knight^  kept  by 
him  at  the  bankers,  he  being  the  solicitor,  both  of 
the  said  bankers,  and  of  Everth^  and  that  the  bill 
should  be  deposited  with  the  Plaintiff,  Knight^  as  agent 
for  the  bankers,  until  tlie  sum  of  1000/.  should  be  re- 
paid by  Everth. 

The  bill  was  accordingly  placed  in  the  hands  of 
Plaintiff,  Knight^  for  that  purpose,  and  on  the  29th 
March  the  money  was  advanced. 

On  the  2d  April  1822  Everth  addressed  a  letter  as 
follows  to  the  Plaintiff  Knight  : 
'  <<  The  bill  of  8500/.  drawn  by  Thomas  Claughton  upon 
Thomas  Leghi  oi  Lyme  Park^  upon  which  you  were  kind 
enough  to  procure  me  the  advance  of  1000/.  fh>m  Sir 
P.  Pole^  Bart,  and  Co.,  you  will  please  to  hold,  subject, 
of  course,  to  that  1000/.,  as,  also,  for  any  advances  or 
law  expences  you  have  agamst  me^  or  that  may  be  ad- 
vanced or  incurred  on  my  account,  or  that  of  the  patent 
gun  fisictory,  for  which  purpose,  more  particularly,  the 
bill  was  handed  to  me. 

**  From  the  conversation  which  took  place  with  Mr. 
Claughton^  on  Sunday  last,  I  should  not  be  surprised  if 
proceedings  should  be  instituted  by  that  gentleman  against 
my  friend  Mr.  Farqmrson^  his  former  agent,  against 
whom  he  appears  to  be  much  irritated,  without^  as  fiir 
as  I  can  see,  any  adequate  cause;  and  in  that  event  he 
necessarily  must  require  some  professional  assistance^ 
and,  as  I  know  from  experience,  he  cannot  be  in  more 

able 
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able  hands  than  yoursi  I  shall  feel  obliged  by  your       18S8. 

acting  as  bis  solicitors,  and  I  will  engage  to  pay  all 

the  expences  you  may  incur  on  his  account,  arising  out 

of  such  proceedings,  for  which,  also,  you  will  hold  the        Lbqh. 

bill  as  your  security/* 

Prior  to,  and  at  the  date  of  this  letter,  Everth  was 
under  acceptances  to  a  large  amount,  exceeding  the 
amount  of  the  bill  in  question,  of  which  acceptances 
the  Plaintiffs  were  aware,  none  of  which  were  ever 
paid  by  him,  but  all  afterwards  taken  up  by  Defend- 
ant Z(^A. 

At  the  time  of  the  date  of  the  letter,  the  Plaintiffs 
were,  and  for  many  years  previously  had  been,  the  solici- 
tors for  Everthf  who  was  then  indebted  to  them  in  a  con- 
siderable sum  for  professional  business  transacted  on  his 
account,  and  became  further  indebted  to  them,  subse- 
quently to  the  date  of  the  letter,  both  on  his  own  account, 
and,  also,  in  respect  of  the  gun  fitctory. 

In  the  month  of  August  1822  Everth  applied  to  the 
Plaintiff  J&ii^A^,  stating  that  a  person  of  the  name  of 
TkomhiU  could  get  the  bill  discounted,  provided  the 
parties  were  satisfied  that  the  hand-writing  of  the 
drawer  and  acceptor  were  genuine,  and  requested  the 
Plaintiff  Knight  to  entrust  the  bill  with  ThomhiU  to  get 
the  same  discounted,  which  the  Plaintiff  Knight^  with 
the  approbation  of  Sir  Peter  Pole  and  Co.,  consented 
to  do. 

The  bill  was  afterwards  taken  by  ThamhilPs  agent  to 
the  banking  house  of  Coutts  and  Co.,  the  bankers  of 
the  Defendant,  and  shewn  to  Sir  Edmund  Antrobus^  one 
of  the  partners  of  that  firm,  to  ascertain  whether  the  ac- 
ceptance of  it  was  in  the  hand-writing  of  the  Defend- 
ant; whereupon  one  Sweetman^  who  was  authorised 
by  Claughton  to  seize  and  detain  the  bill,  asked  Sir 
JE.  Antrcbus  to  let  him  look  at  the  indorsement,  took 

it 
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1M8«  it  out  of  the  hands  of  Sir  E*Arrfyr>buSf  went  away  with 
itf  and  by  the  authority  of  the  Defendant  detained  it ; 
and  the  jury  found  that  Defendant  therd>y  oonverted 
the  bill  to  his  own  use. 

The  said  sum  of  1000/.  so  advanced  by  SivP.Pdle 
and  Co.  still  remaining  due  and  unpaid  to  them,  they, 
in  Easier  term  1824,  brought  an  action  of  trover  against 
the  Defendant  and  Claughton  for  the  conversion  of  the  bill 
as  aforesaid,  in  the  Court  of  King^s  Bench,  which  canse 
being  by  order  of  the  Court  referred  to  a  barrister,  (a 
nol.pros.  being  first  entered  as  to  Claughton^)  the  arbi- 
trator in  Naoember  1825r  found  and  awarded  that  the 
Defendant  was  guilty  of  the  premises  laid  to  his  charge 
in  the  declaration  in  the  action  of  Sir  P.  Pcle  and  Co., 
and  that  they  had  thereby  sustained  damages  to  the 
amount  of  1 182/.  95.  4d  which  he  awarded  in  respect  of 
the  premises ;  and  which  sum  of  money  and  the  costs 
were  pcud  accordingly. 

The  arbitrator  in  his  award  recited,  that  on  tiie 
hearing  of  tiie  arbitration,  the  Plaintifis,  Sir  P.  Pde 
and  Co.,  proposed  to  produce  before  him  evidence  to 
prove. that  certain  persons,  other  tiian  tiiemselves,  had 
claims  npon  and  were  interested  in  tiie  said  bill;  and 
that  if  the  same,  when  arrived  at  maturity  or  after- 
wards, had  been  paid  in  full,  part  of  the  money  so  paid 
would  have  been  paid  to  and  for  the  use  of  such  other 
persons;  and  the  arbitrator  further  recited,  that  he  re- 
fused to  receive  such  evidence,  and  that  he  had  not 
awarded  any  damages  against  the  Defendant  in  respect 
of  the  claims  of  any  persons  other  than  the  Plaxntiffi 
SirP.PofeandCo. 

The  case  was  lefl  by  tiie  Chief  Justice  to  the  juxy 
with  a  direction,  that  if  they  thought  the  Plamtifi  were 
ignorant  of  the  limited  autiiority  of  Everth^  and  had  no 
reason  to  suspect  it,  they  should  find  for  the  Plaintifi, 

if 
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if  otherwise^  for  the  Defendasit  \  and  tbe  jury  found  for       IfiffiS* 
the  Plaintiffi. 

The  qaestion  for  the  opinion  of  the  Conrt  was,  whether 
tlie  Plamtifi  were  entitled  to  recover  damages  to  the 
aitent  of  thdr  lien  upon  the  bill,  for  the  couTenion 
thereof  by  the  Defendant  as  stated  in  the  case. 

If  die  Cbiirt  should  be  of  opinion  that  the  Flaintiffir 
were  entitled  to  recover,  the  verdict  was  to  stand ;  if  not, 
a  nonsuit  was  to  be  entered. 

JVOde  Seijt,  for  the  Plaindffii,  argued,  that  by  the 
express  terms  otEoertVs  letter  the  Plaintift  acquired  a 
lien  on  the  bill  in  question,  which  sufficiently  entitled 
them  to  sue  in  trover;  and  that  if  Sir  P.  Pete  and  Co. 
had  any  daim  to  the  bill,  that  daim  was  subject  to  a 
prior  right  in  the  Plaintiffs,  who  had  no  means  of  inter- 
fering in  the  aetien  brou  j^t  by  Sir  P.  Pde  and  Go.  In 
Morris  v.  EMnson  (a),  where  the  owners  of  a  cargo 
brought  an  acdon  on  the  case  against  the  owners  of  a 
sh^  for  wrongfoUy  sdling  the  cargo  instead  of  carrying 
it  to  London^  according  to  thdr  contract,  and  having 
recov^^  a  general  verdict  for  the  amount  of  the  value 
of  the  ship  and  freight,  which  was  only  one^fifth  of  the 
value  of  the  cargo,  brought  another  action  agamst  the 
purchaser  of  the  goods;  it  was  holden,  that  the  re» 
covery  against  the  owners  of  the  ship  was  no  aliswer  to 
the  acdon  against  the  purchaser  of  the  goods.  But  i^ 
as  in  that  case,  one  Plaintiff  might  sue  diffisrent  De« 
fendants  in  distinct  actions  in  respect  of  one  injury,  it 
might  be  infoffred  that  different  Plaintiffi,  sustaining  dis- 
tinct injuries  arising  out  of  one  transaction,  might  sue 
the  same  Defendant  in  distinct  acticms  in  respect  of  that 
transaction. 

(«)  3A&&X96. 

Peaie 
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18S8.  Peake  Serjt  for  the   Defendants.     The  bill  was 

placed  in  the  hands  of  the  Plaintiffs  only  as  agents, 
for  Sir  Peter  Pcie  and  Co.,  who  advanced  the  1000/. 
on  the  security  of  the  bill.  It  was  dear  from  the  action, 
brought  by  them  and  the  award  of  the  arbitrator,  that 
the  property  in  the  bill  was  in  Sir  P.  Pde  /  and  as 
it  could  not  be  at  the  same  time  in  two  parties  who 
claimed  on  distinct  rights,  the  Plaintiffi  had  not  such 
a  property  in  it  as  was  sufficient  to  support  an  action 
in  trover.  In  Morris  v.  Robinson^  there  was  no  dis- 
pute about  the  Plaintiffs'  title,  and  the  only  question 
was,  whether,  if  he  recovered  in  the  second  acdon,  he 
would  not  be  recovering  twice  in  respect  of  the  same 
injury. 

Best  C.  J.  The  plaintiffs  in.  this  case  had  a  general 
property  in  the  bill,  for  the  detention  of  which  they 
sought  to  recover  damagefi,  and  a  right  to  the  posses- 
sion of  it.  The  bill  was  not  in  the  hands  of  Kn^ht 
merely  as  agent  to  Sir  P.  Pole  and  Co. ;  he  held  it  as  his 
own  security  for  a  debt  due  to  him  from  Everih^  for 
professional  services ;  and  it  must  be  observed  that  the 
banking-bouse  on  advancing  the  1000/.,  did  not  debit 
Everth  with  that  sum,  but  Knight;  it  was,  therefore, 
agreed  that  he  should  hold  it  in  hb  own  ri^t  as  against 
Eoerthy  but  he  had  also  a  right  to  hold  it  as  against 
the  bankers,  as  a  security  for  the  repayment  of  the 
1000/.  advanced  to  Eoerth^  in  case  the  bankers  should 
have  called  on  him  {Knight)  to  pay  that  1000/.,  he  being 
the  person  debited  by  them.  However,  supposing 
Knight  to  have  held  the  bill  'merely  as  agent  of  the 
bankers,  still  he  was  a  lawful  bailee,  and  had  actual 
possession,  which  would  have  entitled  htm  to  support 
the  action  as  against  a  wrong-doer.  Even  if  the  bill 
had  been  pledged  to  the  bankers,  the  instant  their  debt 

was 
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was  paid|  Knight  held  it  as  a  security  for  his  own'  bill'  1S26. 
of  costs,  and  that  right  had  arisen  previously  to  the 
commencement  of  this  action.  There  is,  therefore,  no 
objection,  in  point  of  form,  to  his  recovering  in  this 
action ;  nor  is  there  any  in  substance,  because  the  bill 
was  the  Plaintiffs'  security  for  the  due  remuneration  of 
services  performed.  It  is  objected  that  they  ought  not 
to  recover,  because  Sir  P.  Pole  and  Co.  have  recovered 
already  in  respect  of  the  same  bill.  It  may  be  esteemed 
doubtful,  whether  Sir  P.  Pole  and  Co.  had  any  right  to 
sue;  and  whether  the  action,  even  as  far  as  they  were  ^ 
concerned,  ought  not  to  have  been  brought  in  the  name 
o( Knight:  the  arbitrator,  however,  has  in  that  action 
properly  limited  the  damages  to  SirP.Pofe^s  interest 
in  the  bill.  But  supposing  that  they  were  entitled  to 
sue,  it  does  not  follow  that  another  person,  who  has  a 
distinct  claim  in  respect  of  the  same  bill,  may  not  sue 
also.  The  case  referred  to  shews  that  the  same  plaintiff 
may  bring  separate  actions  against  several  parties  in 
respect  of  the  same  injury,  where  he  does  not  obtain 
adequate  redress  in  the  action  against  the  party  first 
sued ;  and  there  seems  to  be  no  reason  why  different 
Plaintiff  who  have  different  rights,  should  not  sue  the 
same  Defendant  in  respect  of  separate  injuries,  though 
arising  out  of  one  transaction. 

Park  J.  The  whole  case  turns  on  four  lines  in 
EvertWs  letter  of  April  2d.  "  The  bill  of  S500/.  on 
which  you  were  kind  enough  to  procure  me  the  advance 
of  1000/.  from  SirP.Pofeand  Co.  you  will  please  to 
hold,  subject  of  course  to  that  1000/.;  as  also  for  any 
advances  or  law  expences  you  have  against  me^  or  that 
may  be  advanced  or  incurred  on  my  account,  or  that 
of  the  patent  gun  factory,  for  which  purpose  more  par- 
ticularly the  bill  was  handed  to  me.''    Here  was  the 

lien 


CASES  »  EASTER  TERM 

Ijep  creiited,  aqd  tbe  Plaintiffi  were  oititled  to  hold  the 
bill  till  they  had  obtfiined  fiiU  remiuperation. 

l^BOH*  BuBBOi^GU  J*  ooaGoned. 

Gasjblee  J.  No  doubt  Sir  P.Pok  imd  Co.  were 
entitled  to  1000/*  on  the  security  of  this  bill,  and  the 
Plainti&  were  also  entitled  in  respect  of  thdr  advances 
and  law  expeppes.  Stricdy  speaking,  perhaps,  the  two 
actions  were  proper,  and  it  must  have  been  immaterial 
to  the  Defendant  whether  the  first  were  brou^^t  in  the 
name  of  Sir  P.  Pole  or  any  other  person;  if  he  has  to 
pay  the  costs  of  two  actions  it  is  his  own  fkak.  The 
general  property  in  the  bill,  however,  was  not  in  Sir 
P.Pole  and  Co.  but  in  the  Plaintiffs ;  Sir  P.Pole  and 
Co.  had  only  a  special  property  in  it  It  has  been 
objected  that  the  Plaintifi  only  held  the  bill  as  agents; 
but  even  if  that  were  so^  they  were  agents  only  till  Sir 
P.  Pole  and  Co*  were  paid;  when  that  was  don^  they 
held  the  bill  for  Eoerihf  and  Eoerih  then  says,  ^  hold  it 
&r  yourselves,  to  cover  your  advances  and  law  ezpenoes;*' 
that  vested  in  the  Plainti£b  the  general  property  in  the 
bill,  and  the  judgment  must  consequently  be  for  them. 

Jud^ent  for  the  Phunttffi. 
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Price  and  ADother^  Assignees  of  Latham^  a        Maj^. 
Bankn^pt,  v.  Hei^yab. 

HTHIS  was  an  action  of  trover  brought  by  the  Plain-  A  sheriff,  who 
tiffiy  who  were  assignees  of  the  estate  and  effects  of  **^  "» exe- 
Lathamy  a  bankrupj^  against  the  Defendant^  late  sheriff  goods  of  a 
for  the  coonty  of  Somerset.    At  the  trial  before  JSur-  bankrupt, 
rough  J9  last  Spring  assizes  for  tl^e  county  of  Somerseif  a  ^^^  ^J^ 
verdict  was  found  for  the  Plaintiffs,  damages  186/.  2s.  9d^  assignees, 
subject  to  the  opinion  of  this  Court  on  the  followii^  ^^^^  ^ 
C8SG I  —  of  the  bank* 

Acts  of  bankruptcy  were  committed  by  Latham  in  ruptcy,  and  a 
the  month  of -Agii,  September^  and  October  1826.    On  ^^^"^jt^ 
the  I4th  Nooember  1826,  the  Defendant  then  being  sued  out  at 
sheriff  of  the  county  of  Somerset^  seized  in  execution  ^^  ^^°^  ^ 
certain  effects  of  the  bankrupt  by  virtue  o£  a  JL  Jiu 
issued  .at  the  suit  of  one  Mound  against  the  bankrupt, 
returnable  in  eight  days  of  St.  Martin.    The  officer 
took  possession  of  the  goods  in  the  afternoon  in  fdftham?^ 
house,  and  retained  such  possession   there  until  the 
following  morning,  when,  upon  the  bankrupt's  payjng 
to  him  the  sum  of  71/«,  being  a  sum  sufficient  to  pay 
the  amount  of  the  damages  ordered  to  be  levied,  (but 
somewhat  less  than  the  amount  which  might  have  been 
levied  for  poundage,  &c.)  he  relinquished  such  pos« 
session.    The  officer  stated  that  he  did  nothing  to  the 
goods,  but  that  he  should  have  proceeded  to  a  sale  if 
the  bankrupt  had  not  piud  him  the  money. 

On  the  15th  NooenAer  1826,  the  Defendant  then 
being  sheriff  of  the  county  of  Somerset,  also  seized  and 
took  in  execution  in  LathanCs  bouse  certain  of  his 
e&ctS9  being  part  of  those  for  which  this  action  was 

broughti 
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18S8*  brought,  by  virtue  of  another  Jl.  fa.  at  the  suit  of  one 
Lucff  against  the  bankrupt,  which  writ  was  returnable 
on  the  Tuesday  next  after  eight  days  of  St.  Martin. 

The  ofiBcer  remained  there  in  the  possession  of  the 
goods  two  days,  at  the  end  of  which  time  the  bankrupt 
paid  to  the  officer  IISU  2s.  Bd.^  the  amount  ordered  to 
be  levied,  when  he  relinquished  possession,  and  the 
officer  did  nothing  to  the  goods  but  take  and  keep  pos- 
session thereof  as  aforesaid,  but  stated  that  he  would 
have  proceeded  to  a  sale  but  for  such  payment 

On  the  17th  Naoember  1826,  the  sheriff  paid  over  to 
MauruTs  attorney,  and  on  the  25th  to  Imc^s  attorney, 
the  respective  sums  ordered  to  be  levied  in  obedience 
to  the  writs. 

On  the  11th  January  1827,  the  commission  of  bank- 
rupt issued  against  Latham^  and  he  was  declared  a 
bankrupt  on  the  24th  of  the  same  month*  Neither  the 
sheriff  nor  his  officers  knew  or  had  notice  of  any  acts 
of  bankruptcy  at  the  time  of  the  respective  executions 
or  at  the  time  of  the  payment  of  the  money  to  the 
respective  plaintifis  in  the  executions.  The  first  in- 
timation of  the  commission  was  communicated  by  the 
Plaintiff's  attorney  to  tiie  under-sheriff,  by  letter,  on 
the  18  th  January. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther under  the  cbcumstances  stated  in  this  case  the 
action  was  maintainable  against  the  sheriff.  If  the 
Court  should  be  of  opinion  in  the  affirmative,  the  ver- 
dict, was  to  stand;  but  if  the  Court  should  be  of  opinion 
the  action  was  not  maintainable,  a  nonsuit  was  to  be 
entered. 

Stephen  Serjt.  for  the  Plaintiffii.  The  goods  were  the 
property  of  the  Plaintiffit  by  relation  to  the  act  of  bank- 
ruptcy ;  there  was  a  conversion  of  them  by  the  sheriff 
and  he  b  liable  notwithstanding  his  official  character. 

Upon 
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Upon  tbe  first  point  the  bankrupt  acts  are  dear.  Upon       ISML 

the  second  there  would  be  as  little  doubt,  but  fer  what 

M  from  Lord  menbcnxfieh  in  WyaUT.Bkides{^^^ 

be  threw  oat  that  if  the  sheriff  had  not  remored  the 

goods  it  would  have  been  difficult  to  say  there  had  been 

a  conversion.    Undoubtedly  the  goods  were  not  r»> 

moved  in  the  present  instance^  but  they  were»  m  eSeet, 

sold,  which  was  not  the  case  in  WyUt  v.  Blades^  and 

which  indisputably  amounts  to  a  conversion,  if^Combie 

V.  Davis  {b)  and  Shipmei  v.  Bktnchard  (c)  having  de* 

cided  that  obtaining  money  by  the  assignment  or  seizure 

of  gpads  h  in  effect  the  same  thing  as  sellin^i^  while  the 

dicfym  in  fVyaii  v.  Blades  was  merely  extrajudidal.     If 

the  Defendant  had  been  an  ordinary  person  no  argu-* 

ment  could  have  been  raised :  but  it  will  be  said  that  he 

acted  by  compulsion  in  the  performance  of  his  official 

duty ;  that  he  was  ignorant  of  the  bankruptcy,  and  had 

no  meana  of  knowing  it;  and  that  it  will  be  a  greai: 

hardship  to  punish  him  for  doing  that  which  he  might 

also  have  been  punished  for  not  doing. 

The  hardship  is  no  argument  if  the  law  be  dear;  and 
the  bankrupt  act  has  made  no  exception  in  favour  of  the 
sheriff.  But  there  are  many  cases  in  which  the  law  has 
thrown  a  similar  re^>onsibility  upon  the  sheriff;  for 
instance,  bail:  if  they  do  not  justify,  the  plaintiff  looks 
to  the  sheriff;  he  is  in  contempt  of  court;  technically 
speaking,  criminal;  and  responsible  for  the  conse- 
quences. The  sheriff  is  indisputably  liaUe  where  he 
takes  the  goods  of  A.  by  mistake  for  those  of  £.,  and 
yet  he  has  often  no  means  of  discovering  in  whom  the 
property  is  vested.  The  law  contains  no  such  prindple 
as  that  a  man  shall  be  irresponsible  because  he  acts  in 
ignorance  of  a  paramount  title.  A  servant  cannot  dis^ 
obey  the  order  of  his  master ;  yet  if  he  commit  a  trespass 

(a)  s  Camp.  396.  (b)  6  Eajt,  537.  («)  6T.R.  S98. 

Vol.  IV.  S  s  under 
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under  his  master's  directions,  although  he  be  ignorant 
of  the  wrong,  he  is  liable  to  the  injured  party.  The 
servant  acts  by  virtue  of  a  higher  authority  as  much  as 
the  sheriff,  and  it  makes  no  difference  that  the  sheriff  is 
clothed  with  an  official  character ;  the  object  of  the  law 
IS  to  give  effect  to  the  rights  of  parties.  But  the  point 
has  been  expressly  decided  in  Potter  v.  Starkie^  cited  in 
argument  in  Stephens  v.  Elwall{a\  and  from  various  recent 
treatises  it  appears  that  such  has  been  the  general  under- 
standing. In  Potter  v.  Starkie^  it  is  said,  this  follows  from 
the  decision  in  Cooper  v.  Chitty.  {b)  The  circumstances 
in  that  case  were  somewhat  different  from  the  present ;  for 
there  the  sheriff  made  a  bill  of  sale  of  the  goods  after  a 
commission  of  bankrupt  had  issued  against  the  pos- 
sessor, and  the  commission  might  have  been  esteemed 
notice  of  the  bankruptcy.  The  decision,  however,  did 
not  turn  on  that  circumstance,  but  on  the  distinction 
between  trespass  and  trover.  This  is  expressly  stated 
in  the  report  in  Blackstone{c\  and  is  obviously  to  be 
collected  from  Lord  Mansficltts  judgment,  as  reported 
by  Burrow,  And  the  distinction  is  not  without  sufficient 
ground ;  for  it  might  be  too  much  to  make  the  sherifi^ 
by  relation,  obnoxious  to  special  and  perhaps  vindictive 
damages  in  an  action  of  trespass,  or  even  to  indictment; 
and  yet,  without  making  him  criminal,  it  may  be  ex- 
pedient to  leave  him  responsible  for  civil  rights.  On 
this  point  Smith  v.  Mills  (d)  is  a  confirmation  of  the 
distinction  so  taken  in  Cooper  v.  Chitty  ;  for  in  Smith  v. 
Mitts  it  is  expressly  decided  that  trespass  will  not  lie 
against  the  sheriff  for  selling  a  bankrupt's  goods  under 
an  execution  after  an  act  of  bankruptcy,  and  before  com- 
mission ;  and,  consistently  with  that  case,  and  Cooper  v. 
ChUty^  Potter  v.  Starkie  has  decided  thai  trover  will. 

(a)  j^M.t^S.  %S9.  (e)  z  Bl.  Rep.  68,  69. 

(t)  1  Burr.  20.  {it)  iT.EUaTS^ 

What 
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'  What  fell  from  the  Court  in  Timbrell  v.  Milk  {a)  was        1888. 
purely  extra-judicial,  and  irreconcileable  with  the  express     ^  i^  -  ^  ^ 
decision  in  Cooper  v.  Chitty.     If  the  object  of  that  de-  v 

cision  were  to  protect  the  rights  of  the  creditors  by 
leaving  the  sheriff  civilly  responsible  in  trover,  it  could 
not  have  turned  on  the  circumstance  that  the  sale  took 
place  subsequently  to  notice  of  the  bankruptcy  furnished 
by  the  commission;  otherwise,  supposing  a  sale  to  have 
taken  place  under  those  circumstances,  and  the  goods 
to  have  been  sold  for  half  their  value ;  if  the  assignees 
could  only  sue  for  the  money  received,  they  must  put 
up  with  the  loss  upon  the  sale,  instead  of  being  entitled 
to  recover  the  goods  themselves,  or  their  full  value. 

Merevoether  Serjt.,  for  the  Defendant,  contended,  that 
as  far  as  the  sheriff  was  concerned,  there  was  no  sub- 
stantial distinction  between  trespass  and  trover;  liability 
to  either  beiug  in  efiect  a  punishment  to  the  sheriff,  and 
the  difference  lying  only  in  degree :  and  he  relied  on  the 
hardship  and  injustice,  not  to  say  absurdity,  of  punishing 
the  sheri£P  by  attachment,  if  he  refused  to  execute  the 
writ,  and  punishing  him  by  damages,  if  he  executed  it, 
although  without  any  means  of  knowing  that  a  bank- 
ruptcy had  taken  place.  He  denied  the  authority  of 
Potier  V.  Starkie,  of  which  there  was  no  authentic  or 
detailed  report,  and  contended  that  the  principle 
established  by  Cooper  v.  Chitty^  and  the  cases  cited  in 
it,  was,  that  the  sheriff  should  not  be  liable  as  a  wrong- 
doer, where  he  fairly  did  his  duty :  not  in  trespass  for 
entering  in  discharge  of  that  duty,  nor  in  trover  for 
retaining  possession  of  goods  after  entry,  provided  )ie 
had  no  notice  of  any  paramount  title,  such  as  the  com- 
mission actually,  issued  in  Cooper  v.  Chitty.  A  servant 
was  not  compellable  to  obey  bis  master  when  he  en-* 

(a)  tBLRep.%os^ 

S  s  2  joined 
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IMS.  joined  a  trespass;  and  ordinary  individaals  who  took 
tlie  gooda  ot  a  bankrupt,  after  a  secret  act  of  bank* 
raptGy»  were  not  oompdied  to  such  a  proceeding.  But 
the  sheriff  must  act  in  obedience  to  the  writ,  and  could 
not  refuse  to  proceed.  The  utmost  length  to  which  the 
Courts  could  go,  would  be  to  compel  him  to  prove  that 
he  had  paid  over  the  money  levied  before  he  received 
notice  of  the  commission.  Lee  v.  Lcpet^  (a)  In  that 
case^  a  tenant  having  conunitted  an  act  of  bankruptqr 
in  Odober  1810,  upon  which  a  commisrion  issued  oa 
the  2lst  January  1811,  and  the  sheriff  havings  on  the 
7th  Januariff  levied  an  execution  fior  a  judgment  debt 
of  600/L,  under  which  he  sold  the  goods  of  the  t»anC^ 
on  the  21st  and  22d  January^  for  520/.,  and  out  of 
that  sum,  when  received,  paid  the  landlord  140/.  for 
one  year's  rent  in  arrear,  it  was  hdd,  in  an  action 
for  monqr  had  and  received,  brought  by  the  assignees 
of  the  banknip&*tenant  against  the  sheri£^  to  recover 
die  whole  amount  of  the  sum  levied,  that  the  pro- 
perty of  the  goods  being  changed  by  the  act  of  bank- 
ruptcy and  commission,  and  transferred  to  the  assignees, 
it  lay  upon  the  sheriff  to  prove  that  he  had  paid  over 
the  money  to  the  landlord  and  ezecu^n-creditor  before 
he  had  notice  <^  the  commission  issued ;  and  not  giving 
such  proo^  that  he  was  liable  for  the  amount  to  the 
asskmees* 

Cur.  ado.  vuU. 

Best  C.  J.  This  waa  an  action  of  trover,  brou^t 
by  the  assignees  of  a  bankrupt  against  the  sheriff  of 
SomerseiMrey  for  sdling  goods  of  the  bankrupt,  under 
an  execution,  afler  the  act  of  bankruptcy,  but  before  the 
oommission  issued.  Upon  the  argument  two  questions 
wiete  nised ;  firsts  whether  the  sale  of  the  goods,  without 

(0)  X5jBAr/,»30» 

removal. 
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removaly  would  have  amonnted  to  a  eoBTenion  in  aa 
ordinary  case ;  which  was  ultimately  admitted :  secondly^ 
that,  at  ail  events,  the  sheriff  was  not  responsible,  hsring 
only  done  what  the  duty  of  his  official  situation  required.     MmxAB. 

Liability  to  this  action  is,  undoubtedly,  a  haidshq>  upon 
the  sheri£^  but  our  proTince  is  to  ex|K)und  ihe  laws,  not  to 
make  them,  and,  oonsidexing  the  question  on  principle^  we 
entertain  no  doubt.  By  the  policy  of  the  bankrupt  laws 
the  transfer  of  a  bankrupt's  property  to  his  assignees  has 
relation  back  to  the  act  of  bankruptcy ;  from  that  moment 
it  is  devested  out  of  the  bankrupt,  and  vested  in  his 
assignees;  whoever  takes  it  takes  the  property  of  the 
assignees,  and  is  liable  to  the  consequences  of  so  takii^ 
it.  It  is  incumbent,  therefore,  on  the  sheriii^  who  seeks 
to  excuse  himself,  to  shew  some  law  which  exempts  him 
from  this  liability :  if  he  cannot  do  so  he  stands  in  ikt 
same  situation  as  he  would  do  in  an  action  for  taking 
the  property  of  ^.  where  the  writ  directed  him  to  take 
the  property  of  jB.  But  the  statutes  make  no  exception 
in  favour  of  the  sheriff;  the  cases  are  all  against  him; 
and  if  they  were  not,  they  would  be  in  the  teeth  of  the 
statutes.  We  were  anxious,  however,  to  enquire  about 
the  case  of  Potter  v.  Starkie^  and  wo  learn  from  Bidardr- 
son  J.  that  the  report  of  that  case  in  the  argument  in 
Matde  and  Selixyn  is  accurate;  that  the  Court  of  Ex- 
diequer  did  decide  in  the  manner  there  stated,  and  g»re 
the  reason  there  assigned — that  the  case  depended  upon 
the  previous  decision  in  Cooper  v.  Chittyi  and  we  think 
the  case  of  Cooper  v.  ChiUy  embraces  the  principle  on 
wfaidi  we  now  decide. 

If  we  take  the  report  m  Elodatonej  the  case  is  ooo- 
elusive,  Mid  though  that  report  contains  expressicMis 
which  are  not  to  be  found  in  die  report  in  Burr&a^  and 
was  published  afier  the  death  of  the  learned  writer* 
without  having  received  his  final  corrections,  it  is  pro- 
bably correct  as  to  the  judgment  of  the  Courts  and 
S  s  d  what 
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.182S*  what  18  represented  as  having  been  said  extre-judiciftllyy 
in  Timbrell  v.  MiUsj  viz.  that  '*  the  whole  Court  de« 
dared  that  it  was  allowed  in  that  case  [Cooper  v.  ChUty\ 
that  if  the  sheriff  levies  the  money  and  pays  ic  to  the 
plaintiff  before  any  commission  issued,  and  without 
notice  of  the  act  of  bankruptcy,  he  will,  at  all  events,  be 
safe,''  is  so  much  at  variance  with  the  decision  in  Cooper 
V.  Chitty,  that  it  must  be  a  mistake.  The  report,  bow- 
ever,  of  Cooper  v.  Chittyt  as  it  is  given  by  Burrawj  lays 
down  the  principle  which  governs  our  decision  upon  the 
present  occasion.  Lord  Man^ld  takes  the  distincticm 
between  trespass  and  trover,  which  shews  the  impressi(Ni 
on  his  mind  as  to  the  propriety  of  refusing  to  subject  the 
sheriff  to  an  action  of  trespass,  although  he  might  pro- 
perly be  held  responsible  in  trover,  for  be  says :  '^  This 
action  lies,  and  has  been  brought  in  many  cases  where 
in  truth  the  defendant  has  got  the  possession  lawfully; 
where  the  defendant  takes  them  wrongfully,  and  by 
trespass,  the  plaintiff,  if  he  thinks  fit  to  bring  this  action, 
waives  the  trespass,  and  admits  the  possession  to  have 
been  lawfully  gotten ;  hence,  if  the  defendant  delivers 
the  thing  upon  demand,  no  damages  can  be  recovered 
in  this  action  for  having  taken  it;  the  whole  act  consists 
in  the  wrongful  conversion." 

In  trespass,  therefore,  a  party  is  liable  if  he  takes  the 
thing  only  for  an  instant;  in  trover,  not,  unless  he  pro- 
ceeds to  a  conversion.  His  Lordship  goes  on  to  state 
that  the  statutes  concerning  bankrupts  vest  in  the  as- 
signees all  the  property  that  the  bankrupt  had  at  the 
time  of  the  bankruptcy,  and  make  the  sale  by  the  com- 
missioners good  against  all  persons  who  claim  by,  from, 
or  under  the  bankrupt  afler  the  act  of  bankruptcy. 
Then  he  says,  *^  Dispositions  by  process  of  law  are 
put  upon  the  same  foot  with  dispositions  by  the 
party;  to  be  valid  they  must  be  completed  before 
the  act  of  bankruptcy:" — This  destroys  the  argument 

which 
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which  has  been  derived  from  the  circumstance  that  the        1828. 
sheriff  acts . compulsorily  in  execution   of  a  duty:  — 
He  proceeds:    **  Till   the   making  of  19  G.  2.  c.S2.» 
if  the  bankrupt  had  bond  Jide  bought  goods,  or  ne« 
gotiated  a  bill  of  exchange,  and  ttiereupon,  or  otherwise 
in  the  course  of  trade,  paid  money  to  a  fair  creditor, 
after  he  himself  had  committed  a  secret  act  of  bank- 
ruptcy, such  bond  fide  creditor  was  liable  to  refund  the 
money  to  the  assignees,  after  a  commission  and  assign- 
ment; and  the  payment,  though  really  and  bond  Jide 
made  to  the  creditor,  was  avoided  and  defeated  by  the 
^cret  act  of  bankruptcy/'     Taking  the  whole  together 
it  shews  that,  in  the  opinion  of  his  Lordship,  the  sheriff 
and  the  private  individual  stand  in  the  same  situations 
and  that  the  hardship  is  the  same  on  both.     He  goes 
on, — Cases  were  cited  "  to  prove  the  taking  lawful,  and 
that,   therefore,  the  sheriff  shall  not  be  liable  to  an 
action.    The  fallacy  of  the  argument,  from  the  authority 
of   these    cases,    turns    upon    using  the  word  Icemfvi 
equivocally,  in  two  senses :  to  support  the  act  it  is  not 
lawful,  but  to  excuse  the  mistakes  of  the  sheriff  through 
unavoidable  ignorance,  it  is  lawful ;  or,  in  other  words, 
the  relation  introduced  by  the  statutes,  binds  the  pro- 
perty ;  but  men  who  act  innocently  at  the  time,  are  not 
made  criminals  by  relation;  and,  ^therefore,  they  are 
excusable  from  being  punishable  by  action  or  indict- 
ment, as  trespassers.   What  they  did  was  innocent,  and, 
in  that  sense,  lawful;  but  as  a  ground  to  support  a 
wrongful  conversion,  by  sale  after  a  commission  pub- 
licly taken  out,  and  an  actual  assignment  made,  it  was 
not  lawful.''     Certainly  there  is  that  distinction  between 
the  two  cases ;  in  the  present  no  commission  had  been 
taken  out  at  the  time  of  the  execution,  as  in  Cooper  v. 
Chitty;   but  the  whole  of  hoxd  Mansfield^s  reasoning 
shews  that  the  conversion  by  the  shsrifi^  after  the  act  of 
bankruptcy,  by  which  the  property  is  vested  in  the  as- 
S  8  4  signeeai 
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1S88.       tigaeeif  though  not  criminally  pmushable^  is,  never- 

*  Pi^  '     thdess,  not  lawful.     The  case  of  Smith  r.  MiOs  is  put 

«,  on  the  same  ground,  and  rests  on  the  principle  e^ 

HttTAB.      tablished  in  Cooper  r.  Chithf*    A  bill  is  now  under 

consideration  to  amend  the  bankrupt  laws,  and  it  is 

probable  the  attention  of  the  legislature  will  be*called  to 

this  subject.    But,  however  hard  the  case  of  the  sheriff 

may  be,  we  are  dearly  of  opinion,  that  this  action  is 

mdntainaUe  against  him.  (a) 

Judgment  for  the  Plaintiff 

(a)  See  Lazanu  ▼.  ITm/^  point,  though  overlooked  opoa 

maa,  5  B,  MoQre^  ^13.,  which  occaaion  of  the  foregoiDg  iigii- 

Best  C.  J.  referred  to  the  next  meiit. 
day,  as  having  decided  the  same 


May  4.  Ex  parte  Lady  Hutchinson,  Conusee. 

An  affidavit  of  ^^-^DDF  Seijt  moved  that  this  fine  might  pass,  al- 

fanT^"^  ^•'"'"Sh  the  affidavit  of  the  caption  of  the  acknow- 

before  a  con-    «*ent  was  administered  by  a  British  consul  at  Bottlogne, 

wl^ij^ia    the  magistrates  there  and  at  Calais  having  refused  to 

administer  it,  on  the  ground  that  the  statute  6  G.  4. 

c.  87.  s.  20.  makes  an  oath  before  the  consul  as  valid  and 

effectual  as  if  taken  before  justices  of  peace  in  England. 

In  Ricardor.Machado{a\  the  Court  were  divided  in 

opinion  as  to  the  validity  of  an  affidavit  to  hold  to  bail 

taken  before  a  magistrate,  and  the  refusal  of  the  present 

application  would  operate  as  a  great  hardship  in  oc 

casioning  delay  and  expence. 

Cur.  ado.  xxdt. 

(a)  4^.&C.886. 

The 
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The  Court  this  day  detennined  that  the  aflSdavit  was 
Mt  safficient,  the  statute  only  giving  the  consul  the 
like  authority  as  the  magistrates  in  England^  and  such 
magistrates  having  no  authority  to  take  an  affidavit  of  HurcHiMBcnr. 
caption. 

Tttddy  therefore 

Took  nothing. 


SiORDET  V.  Hall  and  Others.  ^s* 

A  CTION   against  the  Defendants,    as   carriers   by  Where  da- 
water,  for  not  delivering  a  cargo  in  proper  con-  ™*8«  ^*« 
,.  .  donetoacMWo 

dition.  by  ^,t^ 

At  the  trial  before  Best  C.  J.,  London  sittings  after  escaping 
Trinity  term  last,  the  defence  was,  that  the  mischief  was  ^  ^ 
done  by  the  act  of  God,  which  was  one  of  the  risks  ex-  steam-boiler, 

eepted  in  the  bill  of  lading.     It  appeared  that  the  cargo  inconsequence 

, .        ^  ^  f   « ,  -It  ,  *^     of  the  pipe 

was  shipped  on  the  lOth  February^  and  the  vessel,  a  having  been 

steam  vessel,  was  then  tight  and  staunch.  CTacked  by 

The  captain  expecting  to  start  the  following  morning,  ^^^^^ 

caused  the  water  to  be  pumped  into  the  boiler  on  the  not  an  .act  of 

evening  of  the  10th,  as  that  operation  required  two  ^f^»  but  ne- 

,     .      1       •      "  L  \  n        t.    g^gcnceinthe 

boars,  and  the  heating  about  three  more.     For  this  captain,  in 

reason,  it  was  his  practice,  and  the  practice  of  steam  ^^Z  hb 

vessels  generally,  when  they  started  in  the  momingi  to  the^ne  for 

fin  the  boiler  the  preceding  evening.  heating  it, 

The    next   mominir   it   was    ascertained    that   the  **™°B:'»  ** 

.  °  was  the  prac* 

pipe  which  conducts  the  water  into   the  boiler  had  tice  to  fill 

cracked,  that  a  considerable  quantity  of  water  had  overnight 

esc^ed  by  this  means  into  the  hold,  and  that  much  of  3^  staited^ 

the  cargo  was  damaged.     The  pipe  was  a  sound  and  tkemoniing. 

good  one,  and  its  bursting  was  occasioned  by  the  action 

of 
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1828*  offroston  the  external  portion  of  it.  The  Chief  Jastice 
told  the  jury,  that  if  the  water  had  been  unnecessarily 
placed  in  the  boiler,  or  considering  the  season  of  the 
year,  improperly  left  there  without  heat  to  prevent  the 
action  of  frost  upon  the  pipe,  the  mischief  was  not  occa- 
sioned by  the  act  of  God,  but  by  gross  negligence. 
The  jury  having  found  for  the  Plaintifi^ 

Taidy  Seijt  obtained  a  rule  nm  for  a  new  trial,  on 
the  ground  of  an  alleged  misdirection  by  the  learned 
Chief  Justice. 

Wilde  Seijt,  who  was  to  have  shewn  cause,  was 
stopped  by  the  Court,  who  called  on 

Taddy  to  support  his  rule.  There  was  no  negligence 
in  filling  the  boiler  over  night,  which  is  the  usual  and 
necessary  practice  where  dispatch  is  required;  the  ac- 
cident was  immediately  occasioned  by  the  frost;  and,  in 
law,  coma  proxima  non  remota  speciaiur.  It  is  urged 
that  the  action  of  the  frost  might  have  been  prevented 
by  fire,  but  that  argument  would  render  useless  all  ex- 
ceptions in  a  bill  of  lading,  for  all  the  excepted  risks 
might  be  avoided  by  certain  precautions:  the  king's 
enemies,  by  convoy ;  rocks,  by  care  in  navigation ;  and 
lightning  by  conductors.  But  the  meaning  of  the  ex- 
ceptions is,  that  the  owners  shall  not  be  liable  where 
the  injury  proceeds  from  these  causes,  unless  it  has  been 
occasioned  purposely.  The  question  in  all  such  cases 
ought  to  be,  what  was  the  immediate  cause  of  the  loss: 
Smilh  V.  Shepherd,  (a) 

Best  C.  J.  No  one  can  doubt  that  this  loss  was  oc- 
casioned by  negligence.    It  is  well  known  that  firost 

{a)  Abbott  on  Sbipfing^  pt.  3.  c.  4.9  J^\h  edit*  p.  a63«  969. 

wiU 


SiORDsr 
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will  rend  iron ;  and  if  so^  the  master  of  a  vessel  cannot       1838. 

be  justified  in  keeping  water  within  his  boiler  in  the 

middle  of  winter,  when  frbst  may  be  expected.     The 

jury  found  that  this  was  negh'gence,  and  I  agree  in  their       Hau. 

verdict 

The  rest  of  the  Court  (a)  concurred,  and  the  rule  was 

Discharged. 

[a)  Pari  J.  was  at  chamben. 


Bennett  v.  Dawson.  Maj  6. 

n[^HE  affidavit  to  hold  to  bail  in  this  case  was,  that  the  Affidavit,  that 

Defendant  was  indebted  to  the  Plaintiff  in  20/.  lent  ^>^^^^  ^ 

was  indebted 
on  a  bill  of  exchange  for  37/-  bearing  date  February  6th  to  Plaintiff  in 

1828,  drawn  by  Stracei/,  accepted  by  the  Defendant,  »o/.,  for  nui- 

and  overdue  and  unpaid.  ^  ^^  ^  * 

change,  draws 

Lowes  Sent  obtained  a  rule  nisi  to  cancel  the  bail-  Jy'S.»«xq)ted 

A     .        ,     hy  Defendant* 
bond,  on  the  ground  that  the  affidavit  was  detective,  in  and  overdue 

not  stating  that  the  money  was  lent  to  the  Defendant,  *«<*  unpaid : 

or  in  what  character  the  Plaintiff  claimed;  he  relied  ^^  whhout" 

on  Fenton  v.  FMis  {a\  Humphreys  v.  Winslow  (6),  and  saying  «« lent 

MacAu  V.  Fraser{c)9  BS  authorities  to  shew  that   the '*^^^" 

character  in  which  the  Plaiutiff  claims  must  appear  on 

the  affidavit 

fVilde  Serjt.  who  shewed  cause,  relied  on  Bradshcm 
V.  Saddington{d)y  where  a  similar  affidavit  was  held 
sufficient 

ia)  6  Tatmt.  i^%.  (e)  y  Taunts  ifu 

h)  6Taynt.s3^»  (^)  1  EasU^ 

Best 


«10 
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Best  C.  J.  As  the  cases  ere  ccmflictingi  we  must 
feUow  common  sense.  Peijnry  might  be  assigned  here^ 
and  that  is  the  trae  principle  to  go  on.  We,  therefore, 
diink  the  affidavit  sufficient,  and  the  rule  must  be 
discharged. 

Rule  discharged  accordingly. 


Ma^6. 


Batthews  t;.  Galindo. 


Akeptmis- 
tre^is  not  in- 
cotfipctent  to 
give  evidence 
for  ber  pro- 
tector, al- 
though she 
faif  psswdby 
his  nsmey  end 
fias  appeared 
in  tiie  world 
at  hit  wife. 


A  CTION  on  a  bill  of  exchange.  The  defence  was 
USU17 ;  to  prove  which,  at  the  trial  before  Best  C.  J. 
(London  sittings  after  TVinity  term  last),  the  Defendant 
called  Ann  Jokers  ;  to  the  admission  of  whose  testimony 
Wilde  Serjt  objected,  that  she  had  always  been  held 
out  to  the  world  as  the  wife  of  the  Defendant :  as  to 
which  the  evidence  was,  that  she  had  lived  in  the  same 
house  with  him  for  some  years,  passing  all  the  time  by 
his  name;  that  she  had  been  seen  with  him  in  his  bed- 
room, and  also  walking  with  him  in  public;  that  there 
were  children  in  the  house  where  they  resided,  one  of 
whom  the  Defendant  frequently  had  with  him^  and 
admitted  to  be  his.  The  witness  stated  that  she  was 
not  the  Defendant's  wife,  and  was  permitted  by  the 
Court  to  decline  answering  the  question,  to  whom  the 
children  in  the  house  belonged. 

The  Chief  Justice,  on  the  authority  of  a  case  on  the 
Chester  circuit  (a)  in  1782,  before  Lord  Kaiyon^  rejected 
the  testimony  of  the  witness,  thinking  that  a  person  in 


(a)  Refenred  to  by  Richards  C.  B.  in  CMmpMi  v.  T^vemlovh 

her 
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ber  class  ought  not  to  stand  in  a  higher  siAuatiQii  thn  ISM. 

a  matried  womam  and  be  invested  with  a  degree  of  1>^" 

credit  which  the  law  refiises  to  a  wifie^   A  verdict  having  ^ 
been  obtained  for  the  Plainlifig 

£•  Laws  Seijt.  obtained  a  rule  niii  for  a  new  trial, 
on  the  ground  that  the  testimony  of  this  witness  bad 
been  improperly  r^ected;  the  rule  for  excluding  the 
wife  of  a  party  never  having  been  extended  to  hia 
mistress. 


Wilde  Seijt.  shewed  cause.  The  witness  was  not  ex* 
duded  because  she  was  the  mistress  of  the  party,  but 
because  she  had  always  been  held  out  as  his  wife;  and 
the  same  reasons  which  render  expedient  the  exclusion 
of  the  wife,  render  expecUent  the  occlusion  of  a  woman 
who  has  been  held  out  as  the  wife.  The  one  is  affected 
by  the  same  interests,  and  open  to  the  same  influence  as 
the  other.  The  evidence  as  to  the  intercourse  of  the 
witness  with  the  Defendant  in  the  present  case,  was  such 
as  would  have  been  sufficient  to  prove  her  his  wife,  in 
any  civil  proceeding  except  an  action  for  criminal  con- 
versation. If  he  had  he&x  sued  for  goods  furnished  to 
her  as  his  wife,  it  would  have  been  sufficient  to  shew  that 
she  lived  with  him,  passed  by  his  name  with  his  know-* 
ledge,  and  was  reputed  to  be  his  wife.  It  would  be 
highly  inconvenient  if  a  person  to  whom  credit  has 
been  given  under  such  circumstances,  should  be  per- 
mitted to  defeat  a  just  claim,  by  coming  forward  to 
throw  off  the  character  in  which  the  credit  has  been 
obtained.  If  a  wife  were  unexpectedly  to  come  forward 
and  peijuriously  deny  her  marriage,  in  order  to  save 
her  husband  from  a  claim  made  against  him,  the  Plain- 
tiff would  have  no  means  of  encountering  such  evidence^ 
unless  proof  of  the  witness's  having  been  held  out  in  the 
character  of  wife  were  deemed  sufficient.    The  wives  of 

criminals 
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criminals  might  be  tempted  to  save  their  ho^anda 
by  perjury,  and  defeat  the  ends  of  justice,  if  any 
woman  who  had  passed  as  a  wife,  were  permitted,  upon 
emergency,  to  deny  that  she  stood  in  such  reladon  to 
the  party.  In  a  case  (a)  where  a  criminal  called  his 
wife  to  prove  a  &ct,  and  upon  being  told  that  his  wife 
could  not  give  evidence,  proposed  to  shew  that  the 
witness  was  not  his  wife.  Lord  Kenyan  rejected  her 
testimony;-  and  in  Campbell  v.  IWTOfow(6),  where  an 
arbitrator  had  rejected  the  testimony  of  a  woman  who 
had  been  held  out  as  the*wife  of  the  party,  Richards  C.  R 
said,  he  should  have  done  as  the  arbitrator  had  done. 
If  the  rule  were  difPerent,  a  person  supposing  himself  in 
the  presence  of  a  wife,  might,  upon  the  supposition  diat 
she  could  not  appear  as  a  witness,  make  declarations 
which  might  afterwards  be  unfairly  represented  by  her. 


Park  J.  I  am  clearly  of  opinion  that  this  rule  must 
be  made  absolute.  I  agree  in  the  case  cited  from  Prices 
Bep.y  but  I  think  it  has  no  bearing  on  the  present 
Lord  Kent/on  was  right,  because  tlie  prisoner  himself 
had  called  the  female  bis  wife  through  the  whole  trial, 
and  Lord  Kenyan  said  that,  after  that,  he  could  not  call 
on  the  Court  to  receive  her  as  his  mistress.  But  the 
mere  circumstance  of  a  woman's  cohabiting  with  a  man, 
though  it  goes  to  her  credit,  is  no  ground  for  rejecting 
her  testimony. 

BuRROUGH  J.  It  appears  to  have  been  admitted 
throughout  the  trial,  that  this  woman  was  not  the  wife  of 
the  Defendant.  If  he  had  been  sued  for  a  debt  con- 
tracted by  her,  he  might  have  shewn  that  she  was  not 
his  wife,  and,  as  to  reputation,  it  cannot  be  spoken  of, 


(a)  Cited  hjRubards  C.  B.  in  CempMlv.  TwetrUoWf  i  Prua  8x. 
(i)  Ubi  4up. 
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inter  vivos  s  it  regards  only  the  dead.  The  case  in  18S8. 
Price  has  no  application;  for  the  prisoner  called  the 
woman  his  wile  through  the  whole  of  the  trial,  and  he 
could  not,  upon  the  same  occasion,  be  permitted  to  turn 
round  and  say  she  was  not  his  wife.  I  have  known 
women  in  this  situation  examined  over  and  over  again ; 
in  criminal  cases  as  well  as  others. 

Gaselee  J.  Without  laying  it  down  as  a  principle 
that  there  are  no  cases  in  which  a  party  can  put  himself 
in  a  situation  to  preclude  him  from  saying  that  a 
woman,  who  has  passed  as  his  wife,  is  not  such,  I  think 
the  witness  in  this  case  ought  to  have  been  received. 
In  Mace  v.  Cadell  {a)  the  plaintiff  Mace  kept  a  public 
house,  had  a  licence,  and  said  she  was  married  to  one 
Penrice.  She  went  to  the  Excise  Office^  had  his  name 
entered  in  the  books,  with  a  note  in  the  margin 
••  married"  Penrice  had  the  licence,  and  continued 
in  possession  of  the  house  and  goods  from  that  time 
till  he  absconded,  committing  thereby  an  act  of  bank- 
ruptcy. Maccj  the  plaintiff,  first  claimed  the  goods 
in  question,  under  a  bill  of  sale  from  Penrice ;  but, 
afterwards,  as  her  own  original  property,  and  denied 
that  Penrice  and  she  were  married :  The  Court  held, 
that,  after  a  solemn  declaration  by  the  plaintiff  that  she 
was  married  to  Penrice^  and  that  these  were  the  goods 
of  Penrice  in  her  right,  she  should  never  be  allowed 
to  say,  that  she  was  not  married  to  him,  and  that  the 
goods  were  her  sole  property.  That  is  sound  law,  upon 
which  I  have  acted  at  Nisi  Prius.  The  ground  on 
which  we  grant  a  new  trial  here  is,  that  the  evidence  as 
to  the  situation  of  the  female  was  not  snflBcient  to  ex- 
clude proof  that  she  was  not  the  Defendant's  wife: 
throughout  the  whole  of  the  trial  it  was  taken  she  was 

{a)  GMi^.ft33. 

his 
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18S8« 


BATZHSira 

Omlooxk 


hifi  mistrefis,  and  she  Waa  protected  from  aumering 
questions  as  to  the  parcjntage  of  her  children. 

In  Campbell  v.  JSsemljtm  the  C!ottrt  gave  no  <q[dnion  on 
tbe  pointf  but  the  cird^odstances  of  the  case  were  very 
different  from  the  present^  for  the  female  had  constantly 
been  held  out  as  the  wife  of  the  party :  the  decisioDy 
however,  turned  on  the  ground  that  the  Court  would 
not  interfere  with  the  award  of  a  barrister. 


Best  C.  J«  I  ani  clearly  of  opinion  that  my  dedsioii; 
at  Nisi  Prius  was  wrong;  but  I  was  led  into  error  by 
the  decision  of  Lord£?y^;^  which,  I  am  satisfied,  bears 
directly  upon  the  point.  It  canapt  be  material  when  or 
where  the  declarations  are  made,  as  to  the  character  in 
which  the  female  stands ;  the  principle  of  that  case  is, 
that  if  the  female  be  held  out  as  the  wife  of  the  party, 
she  must,  in  a  court  of  justice,  be  ccMisidered  as  such; 
nor  can  I  accede  to  the  position  that  a  party  would  not 
be  liable  in  an  action  for  goods  furnished  to  a  female 
whom  he  had  suffered  to  pass  as  his  wife.  But  the 
ground  on  which  I  think  my  decision  at  Nisi  Prim 
wrong,  is  this,  that  the  principles  on  which  the  rejection 
of  testimony  rests,  have  been  greatly  narrowed  in  late 
times,  and  directed  rather  to  the  credit  than  the  com- 
petency of  witnesses.  It  is  now  generally  agreed  that 
the  principles  of  our  law  of  evidence  are  too  narrow, 
and  that  much  inconvenience  is  produced  by  a  too  fre- 
quent exclusion  of  testimony.  In  PhiUippis  treatise  on 
evidence,  which  I  refer  to,  not  as  authority,  but  as  proof 
of  the  understanding  of  Westminster  Hall  on  the  subject, 
the  same  conclusion  is  drawn  from  the  decisbn  of  Load 
KmyoHj  as  I  drew  fix)m  it  at  the  trial;  but  the  true 
principle  to  follow  on  such  occasions  is  that  which  is 
stated  in  Starkie,  that  the  witness  is  not  to  be  excluded, 
unless  de  Jure  wife  of  the  party.  Where  the  situation 
of  the  female  may  be  changed  in  a  moment,  and  is  so 

difierent 
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differont  from  that  of  a  wife)  who  cannot  be  separated, 
it  18  mnch  better  that  the  objection  should  go  to  the 
credit  than  to  the  competency  of  the  witness* 

Rule  absolute. 


Bell  v.  Bilton.  Maj  6. 

/^OVENANT  by  the  grantee  against  the  surety  of  the  Before  tuiog 

grantor  of  an  annuity,  for  two  quartera  of  the  an-  |J^  rj^r^of 
nuity,  due  October  29.  1826.     The  annuity  deed  bore  an  annuity 
date  January  1822;  the  grantor  became  a  bankrupt  in  *°  '"P^J  ^ 
182S,  and  passed  his  last  examination  in  September  that  annuity,  where 
year,  since  which  time  no  meeting  was  held  under  the  the  grantor 
commission,  nor  any  dividend  paid.     The  Defendant  ^^I^l*'t'"*he 
pleaded  the  bankruptcy  of  the  grantor,  and  that  the  value  of  the 
Plaintiff  ought  to  have  proved  the  annuity  under  his  *»*""*^y  ^^^ 
commission*    The  Plaintiff  replied  that  he  could  not,  by  the  com- 
and  ought  not  to  have  proved.  mi^sionersy 

The  PlainUff  not  having  proved,  on  the  part  of  the  ^tuuf  wm 
Defendant  it  was  objected,  at  die  trial  before  Best  C  J.,  granted,  and 
'Middlesex  sittings  after  7rffi%term,  that  previous  to  1^^*°^^*^^ 
commencing  this  action,  the  Plaintiff  ought  to  have  called  nipt  previ- 
on  the  commissioners  to  ascertain  the  value  of  his  annuity  ously  to  Sep* 
under  the  6  G.4.  c.  16.  5J.54.  and  $b^  by  which  it  is  '''"^''»^*^- 
enacted,  "  that  any  annuity  creditor  of  any  bankrupt, 
by  whatever  assurance  the  same  be  secured,  and  whether 
there  were  or  not  any  arrears  of  such  annuity  due  at  the 
bankruptcy,  shall  be  entitled  to  prove  for  the  value  of 
such  annuity,  which  value  the  commissioners  shall  as- 
certain, regard  being  had  to  the  original  price  given  for 
the  said  annuity,  deducting  therefrom  such  diminution 
in  the  value  thereof^  as  shall  have  been  caused  by  the 
lapse  of  time  since  the  grant  thereof  to  the  date  of  the 
commission : " 

Vol.  IV.  Ti  "Thai 
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1828.  c«  That  it  shall  not  be  lawful  for'  any  person  en- 

Bell         titled  to  any  annuity  granted  by  any  bankrupt,  to  sue 
V.  any  person  who  may  be  collateral  sure^  for  the  pay- 

ment of  such  annuity,  until  such  annuitant  shall  have 
proved  under  the  commission  against  such  bankrupt  for 
the  value  of  such  annuity,  and  for  the  payment  thereof; 
and  if  such  surety,  after  such  proof,  pay  the  amount 
proved  as  aforesaid,  he  shall  be  thereby  discharged  from 
all  claims  in  respect  of  such  annuity;  and  if  such  surety 
shall  not  (before  any  payment  of  the  said  annuity,  sub- 
sequent to  the  bankruptcy,  shall  have  become  due,}  pay 
the  sum  so  proved  as  aforesaid,  he  may  be  sued  for  the 
accruing  payments  of  such  annuity,  until  such  an- 
nuitant shall  have  paid  or  satisfied  the  amount  so  proved, 
with  interest  thereon,  at  the  rate  of  4  percent  per  annwn, 
from  the  time  of  notice  of  such  proof,  and  of  the  amount 
thereof  being  given  to  such  surety;  and  after  such  pay- 
ment or  satisfaction,  such  surety  shall  stand  in  the  place 
of  such  annuitant  in  respect  of  such  proof  as  aforesaid 
to  the  amount  so  paid  or  satisfied  as  aforesaid  by  such 
surety ;  and  the  certificate  of  the  bankrupt  shall  be  a 
discharge  to  him  from  all  claims  of  such  annuitant^  or 
of  such  surety  in  respect  of  such  annuity;  provided  that 
such  surety  shall  be  entitled  to  credit  in  account  with 
such  annuitant,  for  any  dividends  recdved  by  such 
annuitant  under  the  commission,  before  such  surety 
shall  have  fully  paid  or  satisfied  the  amount  so  proved 
as  aforesaid : " 

A  verdict,  however,  was  taken  for  the  Plaintifi^  sub- 
ject to  the  consideration  of  the  above  objection;  and 

Cross  Seijt.  having  accordingly  obtained  a  rule  nisi  to 
set  aside  this  verdict  and  enter  a  nonsuit  instead, 

Bosanquet  Seijt,  who  shewed  cause,  contended  that 
the  act,  which  was  not  to  take  efiect  till  September 
1825,  could  not  be  considered  as  retrospective  with 

regard 
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regard  to  the  practice  of  proving  annaities  under  a       1828. 
commission ;  and  that  it  would  be  a  great  hardship  on         '"^'^ 
the  PlainUff  tohold  otherwise;  for  there  having  been  no  ^, 

meeting  under  the  grantor's  commission  since  1828,  Biltov. 
the  Plaintiff  must,  at  his  own  expence,  have  called  a 
meeting  of  the  commissioners  on .  purpose^  if  it  were 
necessary  for  him  to  have  his  annuity  valued  before  com- 
mencing this  action.  By  the  express  language  of  the 
act,  the  old  pracUce  was  not  to  be  altered  except  where 
it  was  so  declared,  and  there  was  no  declaration  of 
any  retrospective  alteration  in  the  mode  of  proving 
annuities. 

Cross.  The  previous  acts  having  been  all*  repealed, 
the  6  G.4.  c.  16.  was  the  only  act  in  force  when  the 
Plaintiff  commenced  his  action;  he  was  bound,  there- 
fore^ to  observe  the  conditions  imposed  on  him.  by 
that  act 

Cur.  adv.  vidt 

Best  C.  J.  This  was  an  action  of  covenant  .brought 
against  the  sure^  of  the  grantor  of  an  annuity,  the 
grantor  having  become  a  bankrupt 

The  annuity  secured  by  the  deed  on  which  the 
action  was  brought,  was  70/.  per  annum. 

The  Plaintiff  seeks  to  recover  35/.,  being  for  two 
quarters  of  the  annuity  which  became  due  on  the 
29th  October  1826.  The  annuity  deed  was  of  the  date 
of  the  29th  January  1822.  The  commission  of  bank- 
rupt under  which  the  grantor  of  the  annuity  was  de- 
clared a  bankrupt,  issued  in  the  year  18  23.  The  bank- 
rupt passed  his  last  examination  on  the  6th  September 
1823.  Since  that  time  no  meeting  has  been  held-under 
the  commission.  No  dividend  has  been  paid.  The 
Plaintiff  might  have  had  a  meeting  of  the  commissioners 
called  for  the  purpose  of  ascertaining  the  value  of  his 
annuiQri  ^and  of  proving  under  .the  comwasion  forits 

T  t  2  value 
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1998.       Talue  bo  ftscertained»  but  he  must  have  been  at  all^lie 
'^^        expense  occasioned  by  the  calling  of  sudi  meeUng. 

19.  The  value  of  the  annui^,  at  the  time  of  (be  issaiog 

BfEtTON.      f^  commission,  has  not  been  ascertained  by  the  comim^ 

sioners)  or  proved  by  the  Plaintiff  under  the  commission. 

It  was  objected  at  the  trial,  tbail;,  although  at  the 
time  the  annuity  \ms  granted,  there  was  no  law  that 
compelled  the  Plaintiff  to  ascertain  the  value  of  his 
annuity  at  the  date  of  the  commission,  and  to  prove  fix* 
such  value,  before  the  grantee  brought  any  action  against 
the  snre^  of  the  grantor,  yet  as  the  arrears  sought  to 
be.  recovered  became  due  since  the  6  6. 4.,  no  action 
could  be  brought  to  recover  them  until  after  a  valuati(m 
of  the  annuity  and  proof  of  the  ascertained  value  under 
the  commission,  and  delay  on  the  part  of  the  surety  In 
-paying  the  sum  so  proved. 

I  confess  that  I  have  had  considerable  diflScuI^  in 
making  up  my  mind,  whether  the  legislature  could  mean 
to  affect  annuities  granted  before  the  passing  the  late 
act;  but  although  I  cannot  satisfy  myself  that  the  prin- 
ciple of  the  act  is  just,  I  think,  on  reflection,  that  the 
legislature  did  intend  that  the  dauses  should  apply  to 
annuities  granted  before  the  passing  the  6  6. 4^  and 
being  satisfied  of  that,  we  are  bound  to  give  it  this  effect 
whatever  may  be  the  consequence.  In  the  first  pbce^ 
the  object  of  the  legislature  was  completely  to  relieve 
bankrupts  from  all  future  demands  on  account  of  an- 
nuities granted  by  them.  To  do  this,  the  act  most  be 
made  to  embrace  such  as  were  granted  before,  as  well  as 
those  granted  since  it  was  passed.  Again,  where  the 
legislature  intended  that  the  statute  should  not  afleot 
commissions  previously  issued,  that  intention  is  declared 
in  express  terms:  such  terms  will  be  found  in  the  57th, 
96th,  and  98th  sections.  The  introduction  of  such  wofdis 
into  those  sections  furnishes  a  strong  argument  to  prove 
that  the  other  sections,  containing  words  capable  of 
bearing  a  retrospective  construction,  should  reottve  that 

COB* 
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oMsl^Utitioii,  The  PlaiQti£F  not  having  pursued  ^ 
couffse  poinled  out  by  6  G«  4.,  the  Court  tbink  diat  this 
action  cannot  be  maintainod;  therefore  the  rule  for  a 
Donauit  must  be  made  Bwnm. 

Absohite* 


ALLiaON  V.  HaYDON,  May  1. 

A  SSUMPSIT  for  work  and  labour  as  a  surgeon  and  A  person  Iuy- 
apothecary,  with  counts  for  medicines  sold  and  '"f/j^^j^ijg 
delivered.     At  (he  trial  before  Burrough  J.,  Middlesex  College  of 
sittings  after  Hilary  term  last,  it  appearing  that  the  Surgeons  cm- 
Plaintiff  had  a  certificate  from  the  CoU^^  of  Surgeons,  a^endi^a  ^ 
but  none  from  the  master  and  warden  of  the  Apothe-  patient  in  a 
earies'  Company,  the  Defendant  disputed  certain  charges  ^ J^ave'aSo 
for  attending  him  in  a  typhus  fever;  and  it  was  objected  a  certificate 
that  he  could  not  recover  for  these  attendances,  the  ^^^^  .  , 
55  G.  3.  ^194.  $.  21.  having  enacted,  that  **  no  apothecary  Company, 
shall  be  allowed  to  recover  any  charges  claimed  by  him 
in  a  court  of  law,  unless  he  shall  prove  at  the  trial  that 
he  was  in  practice  prior  to  or  on  the  first  of  August 
1815,  or  that  he  has  obtamed  a  certificate  from  the 
court  of  examiners"  by  the  said  act  constituted.    The 
learned  Judge  was  of  this  opinion,  and  the  Plaintiff  was 
nonsuited. 

Tadify  Seijt.  obtained  a  rule  Tusi  for  a  new  trial,  on 
the  ground,  that  under  this  statute  the  pririlege  of  the 
College  of  Surgeons  enabled  the  Plaintiff  to  charge  for 
medical  attendance^  sect.  39.  having  enacted,  that  the 
act  shdl  not  lessen,  prgudice,  or  defeat  the  rights, 
authorities,  privileges,  and  immunities  vested  in,  and 
exercised,  and  enjoyed  by  either  of  the  two  Universities 
of  Offijrd  aD0  Cambridge^  the  Royal  CoUegiB  of  Physir 
.   ^,  Tt  S  cians, 
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1828.  cians,  the  Royal  College  of  Surgeons,  or  the  said  Com- 
pany of  Apothecaries,  except  such  as  have  been  altered, 
varied,  or  amended  by  the  act,  or  of  any  person  or  per- 
sons practising  as  an  apothecary  previously  to  the  sud 
first  of  August^  but  the  said  universities,  coU^es,  and 
persons  shall  have,  &c.  such  rights,  &a  save  and  exoqit 
as  afor^d,  in  as  beneficial  a  manner  as  they  might 
have  had  if  the  act  had  not  been  passed. 

JB.  Lemes  Seijt,  who  shewed  cause,  relied  on  the  ex- 
press prohibitive  language  of  the  statute:  «*  No  apothe- 
cary shall  recover  any  charges  unless  he  shall  prove 
that  he  has  obtained  a  certificate." 

TadA/.  The  object  of  the  statute  was  to  prevent 
illiterate  persons  from  practising  as  apothecaries,  and  to 
obtain  a  class  of  persons  duly  qualified  for  the  purpose. 
But  a  person  who  has  the  qualifications  to  practise  as  a 
surgeon,  is  better  able  to  give  medical  advice  than  an 
apothecary,  who  stands  in  a  lower  grade  of  the  pro- 
fession; and  the  exception  of  the  privileges  of  the 
Colleges  of  Surgeons  and  Physicians  was  introduced  to 
enable  surgeons  to  practise  as  they  had  done  before  the 
passing  of  the  act ;  and  it  was  always  the  custom  ibr 
8i|ch  persons  to  dispense  their  own  medicines  and  give 
medical  advice.  A  surgeon  would  esteem  it  infra 
dignitatem  to  be  examined  by  the  Apothecaries'  Com- 
pany, or  to  have  a  certificate  that  he  was  qualified  to 
practise  as  an  apothecary. 

Best  C.J.  I  think  this  is  a  useful  law  intended  to 
put  apothecaries  upon  a  more  respectable  footing,  and 
to  exclude  low  and  ignorant  persons  from  the  practice 
of  medicine^  But  the  words  of  the  act  prevent  all 
persons  firom  recovering  for  attendance,  except  such  as 
have  duly  qualified  themselves  as  apothecaries.  Sect.  21. 
is  expressly  to  thb  effect : '  *<  No  apothecary  shall  be 

allowed 
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allowed  to  recover  any  charges  claiined  by  hid  in  a  court 
of  law^  unless  he  shall  prove  at,  the  trial  he  was  in 
practice  prior  to  or  on  the  1st  o(  AuguH  1815,  or  that 
he  has  obtained  a  certificate  from  the  said  court  of 
examiner^." 

No  one,  therefore,  can  recover  unless  he  were  prac- 
tising as  an  apothecary  before  1815,  or  has  a  certificate 
from  the  court  of  eicaminers  of  the  master  and  warden 
of  the  Apothecaries'  Company.  If,  indeed,  the  Plaintiff 
had  been  practising  as  a  surgeon,  and  had  administered 
medicine  as  ancillary  to  a  surgical  case,  his  claim  could 
not  have  been  resisted ;  but  he  was  lowering  a  typhus 
fever,  which  is  the  province  of  the  physician  or  apothecaiy. 

It  has  been  argued,  that  he  is  protected  by  the  su- 
perior privil^es  of  the  College  of  Surgeons.  I  think 
not.  The  College  of  Physicians  is  equally  mentioned  in 
the  act,  but  surely  if  a  physician  were  to  dispense  his 
own  medicines,  he  could  not  be  entitled  to  recover. 

The  act  does /not  give  the  Collie  of  Surgeons  any 
new  privileges,  but  merely  preserves  the  old.  A  surgeon 
formerly  was  a  mere  operator,  who  joined  his  practice 
to  that  of  a  barber.  In  latter  times  all  that  has  been 
changed,  and  the  profession  has  risen  into  great  and 
deserved  eminence.  But  the  business  of  a  surgeon  is, 
properly  speaking,  with  external  ailments  and  injuries 
of  the  limbs.  With  a  view  to  the  recovery  of  a  patient 
in  a  case  of  that  description,  he  may,  perhaps,  prescribe 
and  dispense  medicine.  But  the  act  has  drawn  the  dis- 
tinction between  the  various  departments  of  the  art  with 
great  precision.  A  chymist  may  prepare  and  vend,  but 
not  prescribe  or  administer  medicine.  Each  is  pro- 
tected in  his  own  branch,  and  neither  must  interfere 
with  the  province  of  the  other.  We  think  the  Plaintiff 
has  interfisred  with  the  province  of  the  apothecary,  and 
that,  therefore,  this  rule  must  be  discharged. 


1828. 
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Pabk  J.  The  object  of  the  act  was  to  keep  the 
busmess  of  apothecary  distinct  from  the  other  branches 
of  the  profession :  the  title  is,  <<  An  act  for  better  rega* 
lating  the  practice  of  apothecaries  throughout  En^and 
and  Wales;"  and  by  s.  14.  it  is  enacted,  <<  that  it  shall 
not  be  lawful  for  any  person,  except  persons  then  in 
practice,  to  practise  as  an  apothecary,  unless  he  shall 
have  been  examined  by  the  ccmrt  of  examiners  by 
the  said  act  constituted,  or  the  major  part  of  them, 
and  have  received  a  certificate  of  his  being  duly  qualif- 
fied  to  practise  as  such  from  the  court  of  examin* 
ers."  So  that  a  person  cannot  obtain  the  certificate 
unless  upon  examination  he  appear  duly  qualified.  The 
privileges  of  the  three  other  branches  of  the  profession, 
those  of  physicians,  surgeons,  and  chembts  are  pre* 
served.  But  a  chemist  can  only  recover  for  medicines 
sold,  not  for  advice  or  attendance;  and  a  surgeon  can- 
not charge  for  his  attendance,  or  for  administering 
medicine,  except  in  cases  within  his  own  department. 


BuBROUOH  J.  concurred^ 


Gaselee  J.  By  the  act  a  distinctbn  is  made  between 
the  province  of  apothecary  and  assistant  to  an  apo* 
thecary,  and  persons  are  not  allowed  to  act  even  as 
assistants,  unless  duly  qualified.  Where  persons  act  as 
surgeons  and  apothecaries,  I  believe  they  are  examined 
both  by  the  College  of  Surgeons,  and  the  master  and 
warden  of  the  Apothecaries'  Company,  particularly  in 
the  navy,  where  it  is  necessary  for  them  to  act  in  bodi 
capacities;  and  they  receive  a  certificate  according  to 
tlie  rate  of  the  ship  in  which  they  serve. 

I  think  the  Plaintiff  cannot  recover  kfc  bis  attendance 
in  the  present  instance;  and  tha^  therefore^  the  rale 
must  be 

Difichaiged. 
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Ledb£TT£b»  Assignee  of  Hollis,  t;.  Salt.  May  8. 

HTHE  Defendant^  in  June  1825,  with  a  view  to  suing  Affidavit  that 

out  a  commission  of  bankrupt  against  HoUisj  made  an  ^  P^  "  ^ 

affiklatit  that  James  HoUiSf  qS  Bishop  Sioke^  miller,  dealer,  ponent  in  the 

and  chapman,  was  justly  indebted  to  the  Defendant  in  wm  of  loo/. 

the  sum  of  100/.  and  upwards,  for  goods  sold,  and  that  ^^  i^^^ome 

James  HoUis  was  become  bankrupt  within  the  true  in-  bankrupt,  is, 

tent  and  meaninii;  of  the  statute,  and  that  the  commis-  '*  H^^^  (^ 

,     7     .  ponent,  con- 

sion,  when  obtamed,  was  intended  to  be  executed  at  elusive  evi- 

Southamptan.     Upon  this  affidavit  a  commission  was  denceofthe 

issued;  but  the  Defendant  having,  after  the  commission    ^°  ^^  ^* 

was  issued,  clandestinely  obtained  certain  flour  of  Hot^ 

ZfVs,  sufficient  to  satisiy  his  own  debt,  applied  it  to  the 

discharge  of  that  debt,  and  proceeded  no  further  with 

his  commission,  which  was  subsequently  superseded. 

A  second  commission  was  afterwards  sued  out  on 

^  act  of  bankruptcy  committed  by  HoUis^  in  thus  de* 

livering  goods  to  the  Defendant,   whereby  he  might 

obtain  more  in  the  pound  than  the  other  creditors, 

the   statute  6  G.  2.  Cm  30.    5*  24.  having   enacted   as 

follows :  *^  And  whereas  commissions  of  bankrupts  are 

frequently  taken  out  by  persons  who  by  means  of  such 

oommissioos  ^on  a  composition  proposed  by  the  bank«- 

rupts),  and  oa  promise  not  to  execute  the  same,  prevail 

with,  and  extort  from  the  bankrupts  their  whole  debts, 

or  iQuch  greater  part  thereof  than  such  bankrupts  pay 

to  their  creditors;  or  otherwise  get  from  such  bankrupts 

goods  or  other  real  or  personal  security,  which  is  con-^ 

trary  to  the  true  intent  and  meaning  of  the  several 

statutes  made  concerning  bankrqpts,  which  said  statutes 

intoid  that  all  such  bankrupts'  creditors  shall  be  on  an 

equal  foot,  and  not  one  preferred  before  another,  or 

paid  more  than  another  in  respect  of  his  or  her  debt; 

be 


614  CASES  IN  EASTER  TERM 

1828.  be  it  therefore  enacted  by  the  authority  aforesaid,  that 
if  any  bankrupt  or  bankrupts  shall  after  issuing  of  any 
commission  against  him,  her,  or  them,  pay  to  the  per- 
son or  persons  who  sued  out  the  same^  or  otherwise 
give  or  deliver  to  such  person  or  persons  goods  or  any 
other  satisfacdon  or  security  for  his,  her,  or  their  debt^ 
whereby  such  person  or  persons  suing  out  such  com- 
mission shall  privately  have  and  receive  more  in  the 
pound  in  respect  of  his,  her,  or  their  debt,  than  the 
other  creditors,  such  payment  of  money,  delivery  of 
goods,  or  giving  greater  or  other  security  or  satisfaction, 
shall  be  deemed  and  taken  to  be  an  act  of  bankruptcy, 
whereby  on  good  proof  thereof  such  commission  shall 
and  may  be  superseded." 

The  Plaintifl^  as  assignee  under  this  second  oommis- 
non,  sued  the  Defendant  in  trover  for  the  flour  ob- 
tained by  him  as  before-mentioned. 

Upon  the  trial  of  this  cause  before  Best  C.  J.,  last 
Winchester  Summer  assizes,  the  bankruptcy  having  been 
disputed,  the  Plaintiffs  proved  the  supersedeas  of  the 
former  commission,  the  Defendant's  affidavit  on  whidi 
that  commission  had  been  obtained,  and  the  clandestine 
delivery  of  the  flour  to  him. 

This  was  objected  to  as  insufficient;  a  verdict,  how- 
ever, was  found  for  thePIaintifis ;  the  consideration  of  the 
objection  being  reserved  for  the  Court.  But  Best  C.J. 
held  that  the  Defendant  was  by  his  affidavit  estopped 
to  say  there  had  been  no  previous  bankruptcy. 

E.  I/VfXies  Seijt  moved  for  a  nele  trial,  on  the  ground 
that  in  order  to  support  a  commission  founded  on  an 
act  of  bankruptcy  committed  by  a  delivery  of  goods  to 
one  creditor  in  preference  to  the  rest,  the  statute  5  G.  2. 
t.  30.  5. 24.  required  that  a  commission  should  have 
actually  been  sued  out  against  the  party  delivering  the 
goods  previous  to  the  delivery,  and  that  he  should  be 
actually  a  bankrupt ;  that  no  evidence  had  been  given 

of 


IN  THE  Ninth  Year  of  GEO.  IV.  6IS 

of  sach  a  commission  but  the  Defendant's  affidayit»  1828. 
which,  instead  of  shewing  that  a  commission  had  actually 
been  sued,  merely  intimated  an  intention  that  it  should 
be  sued  out ;  that  the  supersedeas  was  no  evidence  that 
Hottis  was  a  bankrupt  when  he  delivered  the  goods, 
for,  peradvienture,  when  he  delivered  the  goods  the 
petitioning  creditor's  debt  might  have  been  discharged; 
and,  besides,  the  commission  itself  was  the  best  evidence, 
and  ought  to  have  been  produced :  before  it  could  be 
shewn  to  have  been  superseded  it  must  be  shewn  to 
have  existed.  In  jEHr  parte  Bromi  (a)  and  Ea  parte 
Paxton{b\  Lord  Eldon  doubted  whether  the  giving 
security  or  satis&ction  to  a  creditor  after  a  docket  struck 
were  an  act  of  bankruptcy,  unless  it  were  given  after  a 
commission  also  actually  sued  out.  So  likewise  in 
WtfdcnmCs  case(£:);  and  the  affidavit,  though  perhaps 
evidence  of  a  docket,  was  no  evidence  of  a  commission. 
A  rule  nisi  having  been  granted, 

WUde  Serjt.  shewed  cause.  By  the  5  G.  4.  c.  98., 
which  was  in  force  at  the  time  of  this  action,*  a  com- 
promise after  striking  a  docket  is  a  sufficient  act  of 
bankruptcy.  But  a  supersedeas  reciting  that  a  com- 
mission issued  on  a  certain  day,  is  evidence  of  the 
commission  having  issued  on  that  day.  And  Gerois  v. 
Western  Canal  Company  {d)f  and  Harmar  v.  Davis  {e\ 
decide  that  one  who  has  made  an  affidavit  as  a  petition- 
ing creditor  b  estopped  to  dispute  the  bankruptcy  of 
the  party  against  whom  he  has  made  the  affidavit 

Lanes  having  replied, 

Best  C  J.  said,  I  should  have  had  no  doubt  if  the 
pomt  had  rested  only  on  the  statute  of  5  6.2.    But 

(a)  15  Vei.  475.  (^)  5  JIf.  ^if  5-  76- 

\b)  15  Vet.  46a.  \e)  7  Taunt.  300. 

(r)  14  Vtu  88. 

the 
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the  slitate  of  5G.4f.  h  8oincfwha€  diflbrwt^  and  lestf 
fitvourable  for  the  obj^tioa  ratsod  on  tbo  pari  of  tke 
Defendant  (After  statiag  the fiicts  as  above,  bisLMdU 
Saliv        ship  proceeded) : 

At  the  trial  the  supersedeas  of  the  former  oomniiskHi 
was  put  in;  and  if  there  were  an jr  doubt  whether  that 
would  be  sufficient  proof  of  the  f^mer  commissioot 
that  doubt  must  be  set  at  rest  by  Gmw  v.  Wntem  Canal 
Compaiy.  But,  admitting  it  to  be  necessary  that  the 
petitioning  creditor's  debt,  the  trading,  and  the  act  of 
bankruptcy  under  that  commission  should  be  shewn,  the 
question  arises,  whether  the  Defendant  is  not  estopped 
by  his  own  aflSdavit  from  disputing  those  matters; 

The  doubts  supposed  to  have  been  expressed  on  the 
subject  by  Lord  Eldon  induced  me  to  reserve  the  point 
But  in  the  cases  in  14  &  15  Vesey  this  was  not  the  point 
he  was  called  on  to  decide;  and  he  only  decided,  in 
effect,  that  under  the  stat.  5  G.  2.  the  striking  a  docket 
for  a  concerted  commission  was  not  a  sufficient  act  of 
bankruptcy  to  support  a  subsequent  commission,  but 
that  for  that  purpose  a  commission  must  also  have  been 
sued  out.  But  the  point  was  settled  in  Harmar  v.  Davis* 
There  the  assignees  of  a  bankrupt  having  sued  the 
petitioning  creditor  for  money  of  the  bankrupt's,  and 
having  accidentally  disclosed  on  a  statement  of  accounts 
between  the  Defendant  and  the  bankrupt,  that  the 
balance  due  from  the  latter  was  not  sufficient  to  support 
the  commission,  it  was  held,  nevertheless,  that  the  De* 
fendant,  by  his  affidavit  of  debt  in  support  of  the  com- 
mission, was  estopped  from  taking  advantage  of  that  fact 
to  defeat  the  action. 

The  provision  in  the  statute,  indeed,  would  be  of  no 
use  if  under  the  second  commission  it  were  necessary  to 
prove  again,  against  the  parties  implicated,  all  that  tbq^ 
have  admitted  under  the  first.    Lord  JSb/on  says  (a), 

(a)  J5rri.463. 

"The 
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*^  The  statute,  not  merely  prohibiting  the  tnmBBCt&on,  ^  1^89^ 
but  making  it  an  act  of  bankruptcy,  proceeds  upon  this 
reason^  ihat  if  the  creditor,  who  has  taken  out  a  com-* 
mission,  stops  before  the  bankruptcy  is  declared,  though 
the  proof  that  an  act  .of  bankruptcy  was  committed  may 
be  in  his  power,  it  may  not  be  within  the  reach  of  any 
other  creditor;  Uierefore  that  act  is  made  itself  an  act 
of  bankruptcy ;  upon  which,  -  without  further  proo^ 
another  commission  may  be  taken  out.  It  is  not,  how* 
eiver,  necessary  to  decide,  upon  the  argument,  whether 
this  clause  of  the  statute  means  a  person  actually  a 
bankrupt,  or  so  treated  by  those  who  take  out  the  com- 
mission; as,  upon  the  evidence,  the  bankruptcy  is 
established  clearly,  and  without  contradiction."  The 
Courts  have  said,  that  they  who  have  treated  the 
party  as  a  bankrupt  «hall  not  afterwards  gainsay  their 
own  assertions;  and  we  do  not  decide  against  any 
deliberate  judgment  of  Lord  Eid<m%  the  language  re- 
ferred to  being  only  expressive  of  doubts  on  a  question 
which  was  not  the  point  in  the  cause. 

Park  J.  The  only  question  is,  whether  the  De- 
fendant is  not  estopped  to  say  there  was  no  prior 
commission,  when  he  himself  was  the  person  who 
set  that  proceeding  in  motion.  The  point,  however, 
has  been  decided  in  Harmar  v.  Davis^  where,  although 
it  appeared  upon  a  balance  of  accounts  between  the 
petitioning  creditor  and  the  bankrupt,  that  the  balance 
due  from  the  bankrupt  was  not  sufficient  to  constitute  a 
petitioning  creditor's  debt,  yet  the  petitioning  creditor 
was  holden  to  be  by  his  affidavit  estopped  to  take 
advantage  of  that  fact. 

In  this  case  the  petitioning  creditor  has  done  that, 
and  he  cannot  dispute  his  own  proceeding.  Lord 
MdarCs  doubts  do  not  impeach  the  decision  in  Harmar 
V.  DaviSf  for  he  came  to  no  conclusion  on  the  point 

BUBBOUOH 
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Gaselee  J.  The  argument  for  the  Defendant  is 
founded  on  a  misapprehension  of  the  use  made  of  die 
affidavit  of  the  petitioning  creditor  under  the  first  com- 
mission. That  affidavit  is  not  sufficient  to  issue  a 
second  commission  on;  but,  as  against. the  petitioning 
creditor,  it  is  sufficient  to  shew  the  existence  of  the 
proceedings  set  on  foot  by  him.  Upon  that  affidavit  of 
his  the  previous  commission  issued;  under  that  the 
party  was  made  a  bankrupt;  and  the  Defendant  having 
put  him  in  a  condition  to  commit  the  offence  which  the 
parol  evidence  in  the  cause  shews  him  to  have  after- 
wards completed,  cannot  be  permitted  to  turn  round  and 
say  that  he  was  not  a  bankrupt  under  the  first  com- 
mission. The  case  of  Harmar  v.  Dams  is  conclusive 
on  the  point,  and  the  rule  must  be 

Discharged. 


M4^  9.       William  Bird,  an  Infant,  by  J.  Bibd,  his  next 

Friend,  v.  Holbrook. 

The  DefendF  HTHIS  was  an  action  upon  the  case.  The  first  count 
*rotirtion  rf  ^^  ^^^  declaration  alleged  that  the  Defendant  had 

hit  property,  placed  in  a  certain  garden  of  the  Defendant  a  certain 
some  of  which  instrument  called  a  sprifig  gun^  loaded  with  gunpowder 
atolen  seta  ^^^  ^^^^'  ^^  certain  wires  communicating  with  the 
spring  gun*  lock  of  the  said  gun,  by  the  treading  upon  which  the 
^J^"2^^  gun  could  and  might  be  let  off;  by  means  whereof  the 
garden,  at  a     person  against  whom  the  same  should  be  discharged, 

distance  from  might  aqd  could  be  much  hurt,  maimed,  and  wounded ; 
his  house :  the 

Plaintiffy  who  dimbed  over  the  wall  in  pursuit  of  a  stray  fowl,  having  been  shot,— 
Held,  that  the  Defendant  was  liable  in  damageti 

and 
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and  thereupon  it  became  the  duty  of  the  Defendant,  IB^i 
after  he  had  so  placed  the  said  gun,  not  to  have  su£fered 
it  to  remain  so  loaded  without  giving  notice  or  warnings 
to  prevent  persons  having  occasion  to  enter  into  the  said  Hocbsook. 
garden,  from  treading  upon  the  wire,  in  ignorance  that 
the  same  was  so  set,  and  thereby  letting  off  the  gun  and 
being  injured  by  the  discharge  thereof.  Yet  the  De- 
fendant, not  regarding  his  duty  in  that  behalf,  wrong- 
fiilly,  wilfully,  and  negligently  suffered  the  gun  to 
remain  in  his  garden  so  loaded  and  set,  without  giving 
any  such  notice  or  warning  whatever;  by  means  whereof 
the  Plaintifl^  having  occasion  to  enter  into  the  garden, 
and  not  having  any  notice,  warning,  or  knowledge,  or 
any  means  of  knowledge  that  any  spring  gun  was  set  in 
the  garden,  trod  upon  the  wire  attached  to  the  lock  of 
the  gun,  by  means  whereof  it  was  let  off  and  discharged, 
and  the  shot  discharged  therefrom  were  driven  against 
the  Plainti£^  and  one  of  his  legs  was  maimed,  and  the 
Plaintiff  was  otherwise  injured,  and  became  disordered, 
and  so  continued  for  a  long  time,  by  means  whereof  he 
suffered  great  pain,  and  expended  a  large  sum  of  money 
in  his  cure.' 

The  second  count  alleged,  it  was  a  duty  of  the  De- 
fendant not  to  allow  the  spring  gun  to  remain  loaded 
in  the  day-time  without  notice,  to  prevent  persons  from 
treading  upon  the  wire  from  ignorance  that  it  was  set. 

The  third  count  described  the  spring  gun  as  a  certain 
dangerous  engine^  made  for  the  purpose  and  with  the 
intent  to  lacerate,  maim,  and  wound  persons,  and 
alleged  it  was  the  duty  of  the  Defendant  not  to  suffer 
the  spring  gun  to  remain  in  the  garden  without  using 
due  and  proper  and  reasonable  means  or  care  to  prevent 
such  persons  as  might  enter  into  or  be  in  the  garden, 
from  ignorantly  and  unwittingly  treading  upon  the  wire 
communicating  with  the  lock  of  the  gun ;  and  that  the 
Defendant  did  not  take  due  and  proper  and  reasonable 

care 
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IM84  ^  cave  to  prevent  persons  who  slight  enter  into  or  be  in 
the  garden,  from  ignorandjr  and  unwittingly  treading 
upon  the  wire  of  die  gun^  and  thereby  cansing  k  to  be 
let  o£  That  Defendant  neglected  and  vrholly  refused 
so  to  do^  and  on  the  contrary,  contriving  and  intending 
to  injure  the  Plainti£P,  wrongfully  and  iqariously  per- 
mitted die  gun  to  remain  so  loaded  and  set  widi  a  wire^ 
by  means  of  which  it  might  be  let  off  and  disdiaiged 
without  any  notice  or  warning,  by  means  whereof  the 
Plaintiff  not  being  able  to  perceive  a  certain  concealed 
wire,  and  not  having  any  notice  or  knowledge,  or  means 
of  notice  or  knowledge  thereof,  trod  upon  the  said  last 
mentioned  wire,  and  the  gun  was  thereby  let  off.    Per 

fHOdy  &c« 

The  fourth  count  charged  the  Defendant  with  having 
set  upon  certain  other  ground  of  the  Defendant  a  spring 
gun,  made  with  intent  to  lacerate,  maim,  and  wound 
persons,  being  then  and  there  loaded  with  gunpowder 
and  shot,  and  set  with  concealed  wires;  and  thereupon 
it  became  the  duty  of  Defendant  not  to  permit  the  gun 
to  remain  on  the  ground  without  taking  due,  proper, 
and  reasonable  means  and  care  to  prevent  any  person 
from  ignorantly  and  unwittingly  treading  upon  the  wire, 
and  causing  it  to  be  let  off. 

The  fifth  count  charged  that  the  wires  were  con- 
cealed and  imperceptible,  and  that  the  Defendant  had 
taken  no  means  or  precaution  whatever  to  prevent  per- 
sons from  treading  on  them  through  ignorance  that  they 
were  so  set ;  and  Defendant  wrongfully  permitted  the 
Plaintiff  in  entering  into  and  proceeding  in  the  said 
last-mentioned  ground,  to  tread  upon  the  said  wire 
so  concealed  and  imperceptible,  and  unknown  to  the 
Plaintiff. 

The  sixth  charged  the  Defendant  with  setting  a  gun 
upon  certain  other  land  of  the  Defendant,  and  alleged 
the  breach  of  duty,  in  having  taken  no  means  or  pre- 
caution whatever  to  prevent  persons  from  treading  on 

dM 
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the  wire,  and  wrongfully  and  injariously  permitted  the       1S98. 
Piaintifl^  in  entering  into  and  proceeding  in  the  aaid 
last-mentioned  garden,  to  tread  upon  the  wire. 

The  cause  was  tried  at  the  Bristol  assizes,  1825,  when 
a  verdict  was  taken  for  the  Plaintiff,  by  consent,  da- 
mages 50/^  subject  to  a  case  reserved,  with  liberty  to 
either  partjr  to  turn  it  into  a  special  verdict*  The  fol- 
lowing were  the  fiusts  of  the  case :  — 

Before^  and  at  the  time  of  the  Plaintiff's  sustaining 
the  injury  complained  of,  the  Defendant  rented  and  oc- 
cupied a  walled  garden  in  the  parish  of  Si.  Phillip  and 
Jacob,  in  the  county  of  Gloucester,  in  which  the  Defend- 
ant grew  valuable  flower-roots,  and  particularly  tulips, 
of  tlie  choicest  and  most  expensive  description.  The 
garden  was  at  the  distance  of  near  a  mile  from  the  De- 
fendant's dwelling-house,  and  above  one  hundred  yards 
from  the  road.  In  it  there  was  a  summer-house,  consisting 
of  a  single  room,  in  which  the  Defendant  and  his  wife  had 
some  considerable  time  before  slept,  and  intended  in  a 
few  days  after  the  accident  again  to  have  slept,  for  the 
greater  protection  of  their  property.  The  garden  was 
surrounded  by  a  wall,  by  which  it  was  separated  on  the 
south  from  a  footway  up  to  some  houses^  on  the  east  and 
west  from  other  gardens,  and  on  the  north  from  a  field 
which  had  no  path  through  it,  and  was  itself  fenced 
against  the  highway,  at  a  considerable  distance  from 
the  garden,  by  a  wall.  On  the  north  side  of  the  garden 
the  wall  adjoining  the  field  was  seven  or  eight  feet  high. 
The  other  walls  were  somewhat  lower.  The  garden  was 
entered  by  a  door  in  the  wall.  The  Defendant  had 
been,  shortly  before  the  accident,  robbed  of  flowers  and 
roots  from  his  garden  to  the  value  of  20/.  and  upwards : 
in  consequence  of  which,  for  the  protection  of  his  pro- 
perty, with  the  assistance  of  another  man,  he  placed  in 
the  garden  a  spring  gun,  the  wires  connected  with  which 
were  made  to  pass  from  the  door-way  of  the  summer- 

VoL.  IV.  U  u  house 
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1B26.       bouse  to  some  tulip  beds,  at  tbe  beight  of  about  fifteen 

£jm)        inches  from  tbe  ground,  and  across  three  or  four  of  the 

V.  garden  paths,  which  wires  were  visible  from  all  parts  of 

^*^*""^^°**    the  garden  or  the  garden  wall ;  but  it  was  admitted  by 

the  Defendant,  that  the  Plaintiff  had  not  seen  them,  and 

that  he  had  no  notice  of  the  spring  gun  and  the  wires 

being  tliere;  and  that  the  Plaintiff  had  gone  into  the 

garden  for  an  innocent  purpose,  to  get  back  a  pea-fowl 

that  had  strayed. 

A  witness  to  whom  the  Defendaut  mentioned  the 
fact  of  his  having  been  robbed,  and  of  having  aet  a 
spring  gun,  proved  that  he  had  asked  the  Defendant  if 
he  had  put  up  a  notice  of  such  gun  being  set,  to  which 
the  Defendant  answered,  that  '^  he  did  not  conceive 
that  there  was  any  law  to  oblige  him  to  do  so,"  and  the 
Defendant  desired  such  person  not  to  mention  to  any 
one  that  the  gun  was  set,  **  lest  the  villain  should  not  be 
detected/'  The  Defendant  stated  to  the  same  person 
that  the  garden  was  very  secure,  and  that  he  and  hb 
wife  were  going  to  sleep  in  the  summer-house  in  a  few 
days. 

No  notice  was  given  of  the  spring  gun  bdng  placed 
in  the  gardai,  and  before  the  accident  in  question  oo- 
curred,  another  person  to  whom  the  Defendant  men* 
tioned  the  fiict  of  his  garden  having  been  robbed  of 
roots  to  the  value  of  202.,  and  to  whom  he  stated  his 
intention  of  setting  a  spring  gun,  proved  that  he  had 
told  the  Defendant  that  he  considered  it  proper  that  a 
board  should  be  put  up. 

On  the  21st  March  1825,  between  the  hours  of  six  and 
seven  in  the  afternoon,  it  being  then  light,  a  pea^hen 
belonging  to  the  occupier  of  a  house  in  the  neighbour- 
hood had  escaped,  and,  after  flying  across  the  field 
above  mentioned,  alighted  in  the  Defendant's  garden. 
A  female  servant  of  tbe  owner  of  the  bird  was  in  pursuit 
of  it,  and  the  Plaintiff  (a  youth  of  the  age  of  nineteen 

yearsX 
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years),  seeing  her  in  distress  from  the  fear  of  losing  the  1828. 
bird,  said  be  would  go  after  it  for  her:  he  accordingly 
got  upon  the  wall  at  the  back  of  the  garden,  next  to  the 
field,  and  having  called  out  two  or  three  times  to  ascer- 
tain whether  any  person  was  in  the  garden,  and  waiting 
a  short  space  of  time  without  receiving  any  answer, 
jumped  down  into  the  garden. 

The  bird  took  shelter  near  the  summer-hous^  and 
Che  boy's  foot  coming  in  contact  with  one  of  the  wires, 
dose  to  the  spot  where  the  gun  was  set,  it  was  thereby 
discharged,  and  a  great  part  of  its  contents,  consisting 
of  laige  swan  shot,  were  lodged  in  and  about  his  knee- 
joint^  and  caused  a  severe  wound. 

The  question  for  the  opinion  of  the  Court  was,  Whe- 
the  Plaintiff  was  entitled  to  recover:  if  909  the  verdict 
was  to  stand ;  otherwise  a  nonsuit  was  to  be  entered. 

Wilde  Serjt  for  the  Plaintiff. 

The  Defendant  is  liable  in  damages  for  the  injury 
the  Pliuntiff  has  sustained. 

For  the  protection  of  property,  no  man  has  a  right  to 
resort  to  violence  greater  than  the  occasion  requires^ 
The  law  does  not  allow  the  apprehension  of  a  mere 
trespasser,  much  less  the  infliction  of  wounds  or  death* 
The  authorities  on  the  point  are  numerous  and  clear, 
and  the  form  of  pleading  a  justification  of  force  in  de» 
fence  of  property,  always  alleges,  that  no  more  damage 
was  done  than  was  necessary  for  the  purpose  to  be 
effected.  Lord  Coke,  taking  the  distinction  between 
defence  of  the  person  and  defence  of  possession,  or 
goods,  says,  (2  Inst.  316.)  **  There  is  also  another 
diversity  between  an  appeal  of  mayhem  or  an  action  of 
trespass  for  wounding  or  mannas  of  life  and  member, 
and  an  action  of  trespass  for  assault  and  battery  for  a 
man  in  defence  or  for  the  preservation  of  his  possession 
of  lands  or  goods :  for  in  that  case  he  may  justify  an 
U  u  2  assault 
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1828.        assault  and  battery:  but  he  cannot  justify  either  may- 
hem, or  wounding,  or  mannas  of  life  and  member;  and 
so  note  a  diversity  between  the  defence  of  his  person  and 
HoLBROOK.    the  defence  of  his  possession  or  goods** 

In  Eases  Pleas  of  the  Crcm^  (vol.  i.  273.)  it  is  laid 
down,  that  to  justify  wounding  or  killing,  '*  There  must 
be  felony  intended ;  for  if  one  come  to  beat  another,  or 
to  take  his  goods  merely  as  a  trespasser,  though  the 
owner  may  justify  the  beating  of  him  so  &r  as  to  make 
him  desist,  yet  if  he  kill  him,  it  is  manslaughter.  But 
if  the  other  had  come  to  rob  him,  or  take  his  goods  as 
afelon^  and  were  killed  in  the  attempt,  it  would  be 
justifiable  in  self-defence.''  Again,  p.  288.  *^  But  where 
the  trespass  is  barely  against  the  property  of  another, 
the  law  does  not  admit  the  force  of  the  provocatbn 
sufficient  to  warrant  the  owner  in  making  use  of  any 
deadly  or  dangerous  weapon ;  as  if  upon  sight  of  one 
breaking  his  hedges,  the  owner  take  up  a  hedge-stake 
and  knock  him  on  the  head,  and  kill  him,  this  would 
be  murder,  because  it  was  an  act  of  violence  much  be- 
yond the  proportion  of  provocation ;  and  still  mor^ 
where  such  or  the  like  violence  is  used  after  the  par^ 
has  desisted  from  the  trespass ;  but  if  the  beating  were 
with  an  instrument,  or  in  a  manner  not  likely  to  kill,  it 
would  only  amount  to  manslaughter;  and  it  is  even 
lawful  to  exert  such  force  against  a  trespasser,  who 
comes  without  any  colour  to  take  the  goods  of  another, 
as  is  necessary  to  make  him  desist''  Regina  v.  Mavh 
gridge.  (a) 

In  Hal^s  Pleas  of  the  Craom^  (473.)  the  same  prin- 
ciple is  laid  down  thus :  **  If  ^.  comes  into  the  wood  of 
JB.  and  pulls  his  hedges  or  cuts  his  wood,  and  JB.  beat 
him,  whereof  he  dies,  this  is  manslaughter,  because 
though  it  was  not  lawful  for  A.  to  cut  the  woody  it  was 

(tf)  Keljngti  i3». 

not 
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not  lawful  for  B.  to  beat  him,  but  either  to  bring  him  to  1888. 
a  justice  of  peace,  or  punish  him  otherwise,  according 
to. law.''  And  again,  p.  486.,  "  Now,  concerning  felo* 
nies,  as  there  is  a  difference  between  them  and  trespasses^ 
so  there  is  a  difference  among  themselves  in  relation  to 
the  point  se  d^fimdendo.  If  a  man  comes  to  take  my 
goods  as  a  trespasser^  I  may  justify  the  beating  of  him 
in  defence  of  my  goods,  but  if  I  kill  him,  it  is  man- 
slaughter ;  but  if  a  man  comes  to  rob  me,  or  take  my 
goods  as  a  felon^  and  in  my  resistance  of  the  attempt  I 
kill  him,  it  is  me  drfendendo  at  least,  and  in  some  cases 
not  so  much/' 

And  not  only  is  it  unlawful  for  a  party  to  have  re^ 
course  to  wounding  or  killing  in  defence  of  property^ 
where  no  felony  is  attempted ;  it  is  even  a  high  offence 
for  one  who  knows  of  the  existence  of  a  mortal  peril,  to 
suffer  another  to  approach  it  without  giving  him  warning; 
and,  on  this  principle^  however  they  differed  on  other 
points,  the  Judges  in  Deane  v.  Clayton  (a)  all  agreed, 
that  it  could  not  be  allowable,  without  notice,  to  expose 
even  a  trespasser  to  a  mortal  injury ;  an  opinion  con- 
firmed by  the  language  of  the  whole  Court  in  Bott  v« 
miks.{b) 

But  \f^  for  the  protection  of  property  or  in  defence  of 
possession,  it  be  unlawful  to  have  recourse  to  desperate 
violence,  it  is  still  less  excusable  to  resort  to  such  vio- 
lence after  the  trespass  has  been  committed*  Pre- 
vention, not  punishment,  b  the  foundation  of  the  right. 
The  means  lawfully  taken  to  prevent  offences,  may,  and 
frequently  do,  operate  as  punishments:  but  they  are 
justifiable  only  in  their  quality  of  preventives;  and,  even 
then,  the  degree  of  force  must,  in  no  case,  be  greater 
than  is  necessary  to  effect  the  object;  and  with  respect  to 
all  the  graver  degrees  of  violence,  they  must  not  exceed 

(a)  J  Taunt.  518.  (b)  sB.lff  j1.  308. 
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18SS.       the  measure  of  punishment  which  the  law  would  hare 
inflicted  if  the  offence  had  been  perpetrated. 

But  the  infliction  of  injuries,  however  slight,  whidi 
only  operate  by  way  of  example,  cannot  be  justified* 
The  sanction  of  law  is  requisite  to  give  effect  to  punish- 
ment, and  pain  inflicted  for  a  supposed  oflfence^  at  die 
discretion  of  an  individual,  without  the  intervendon  of  a 
judicial  sentence,  is  a  mere  act  of  revenge;  it  can  never 
have  the  quality  of  judicial  infliction  to  prevent  similar 
offences,  since  it  cannot  be  known  whether  it  has  been 
justly  or  unjustly  resorted  to.  In  this  respect  the  present 
case  is  distinguished  from  all  that  have  preceded  it;  not 
only  was  nonotice  afforded  to  the  Plaintiff  of  the  danger 
he  incurred,  but  it  is  manifest,  from  the  declarations  of 
the  Defendant,  that  notice  was  withheld,  not  for  the 
purpose  of  preventing  a  trespass,  but  of  inflicting  a 
serious  injury  after  the  trespass  should  have  been  com- 
mitted.  The  Defendant  carefully  abstained  from  using 
the  spring  gun,  as  a  means  of  prevention  by  warning,  b 
order  to  insure  a  victim,  to  hold  up  to  the  public  as  an 
example. 

But  it  being  clear  from  the  foregoing  authorities, 
that  such  conduct  would  have  been  illegal,  if  the  De- 
fendant had  been  present,  and  had  seen  the  Plaintiff 
enter  his  garden,  the  absence  of  the  Defendant  at  the 
time  of  the  injury  makes  no  difference  in  the  case ;  more 
especially  where  his  own  declarations  have  shewn  so 
unequivocally  what  were  his  intentions  in  case  be  had 
been  present  No  man  is  permitted  to  do  indirectly 
that  which  it  is  unlawful  for  him  to  do  directiy.  The 
Plaintiff  was  not  attacking  the  Defendant's  person,  he 
was  not  attempting  any  felony ;  at  the  utmost,  he  was  a 
bare  trespasser:  the  Defendant,  if  he  had  been  present, 
could  not  have  apprehended,  much  less  have  shot  him 
for  the  trespass.  But,  having  placed  a  gun  with  the 
declared  intention  of  shooting  him,  it  is  no  defence  to 
say  he  was  absent  when  the  gun  went  off. 

Mere^ 
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Mereweiher  Seijt  for  the  Defendant.  The  Defend-  18S8* 
ant's  declaration  does  not  shew  an  intention  to  revenge 
or  punish,  rather  than  to  prevent)  but  a  desire  to  detect 
for  the  purposes  of  prevention ;  and  his  defence  rests  on 
two  grounds :  first,  the  right  which  every  man  has  to 
take  precautionary  measures  for  the  protection  of  his 
proper^  during  unavoidable  absence;  secondly,  the 
principle  which  precludes  a  wrong-doer  from  recover* 
ing  a  compensation  for  an  injury  occasioned  by  his  own 
wrong. 

Undoubtedly  a  man  is  not  allowed  to  do  indirectly 
what  it  would  be  unlawful  for  him  to  do  directly;  but 
the  necessity  of  protecting  property  at  a  distance  au- 
thorizes the  proprietor  to  resort  directly  to  means, 
during  his  absence,  which  it  might  be  unlawful  for  him 
to  employ  if  on  the  spot.  The  humanity  or  inhumanity 
of  a  practice,  is  not  a  test  of  its  legality;  and  the  law 
does  not  exact  every  line  of  conduct  which  benevolence 
or  religion  may  recommend.  It  is  admitted  that  a  tres- 
passer may  be  repelled  by  force,  if  no  more  force  -'be 
employed  than  is  necessary;  but,  during  absence^  a  man 
can  employ,  for  the  protection  of  his  property,  no  less 
and  no  other  force  than  that  of  machines,  which  may 
repress  oflbnders  by  the  fear  of  pain  or  detection ;  and  if 
they  are  so  employed  as  not  to  molest  another  in  the 
exercise  of  his  rights,  there  is  no  violation  of  the  maxim, 
<<  Sic  utere  tuo  ut  aUenum  nan  Uedasy**  which  applies  to 
the  active  invasion  of  another's  rights,  and  not  to  the 
quiet  protecUon  of  our  own.  A  party  present,  there- 
fore, cannot  justify  the  shooting  a  trespasser,  because 
that  is  a  greater  d^ee  of  violence  than  the  occasion 
requires;  and  knowing  the  trespasser,  he  should  resort 
to  the  law,  and  not  take  the  punishment  into  his  own 
hands;  yet  he  may  well  justify  placing  a  gun  during 
his  absence,  because,  by  no  less  degree  of  probable  jrio- 
lence  can  he  deter  felons  and  trespassers.  Besides 
U  u  4  which, 
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1828.  I  which,  in  placing  the  gun  be  is  making  a  lawfiil  use  of 
"^^  his  own  property;   a  use  in  no  degree  aflfecting  the 

rights  of  others,  and  for  which  he  could  not  be  in- 
dicted, while  any  one  who  removed  the  gun  would 
be  indictable  for  so  doing*  {Per  Bajfiey  J.  in  HM 
V.  JVUks.)  Then,  if  such  be  a  lawful  use  of  his  own 
property,  it  cannot  be  required  that  he  should  give  no- 
tice of  doing  a  mere  lawful  act :  and  no  case  has  decided 
that  notice  is  necessary  upon  such  an  occasion.  Ihit  v. 
Wilts  did  not  decide  that  the  defendant  was  bound  to 
give  notice,  but  merely  that  the  plaintiff,  having  re- 
ceived notice^  had  no  ground  of  complaint.  Here,  how- 
ever, the  Plaintiff  had  ample  notice  in  the  circumstance 
that  the  wires  of  the  gun  were  all  visible. 

In  Blithe  v.  Topkam  (a),  the  proprietor  of  a  waste  had 
dug  a  pit,  a  few  yards  only  from  a  highway :  a  horse 
having  fallen  into  it,  it  was  holden  the  owner  could  not 
recover  damages. 

The  pit  having  been  as  &tal  to  the  horse  as  a 
spring  gun  would  have  been,  the  case  is  in  point,  and 
much  stronger  than  the  present,  there  having  been  no 
notice  at  all,  and  no  wall  round  the  pit,  as  there  was 
round  the  garden  of  the  present  Defendant,  which  in 
itself  operated  as  notice. 

But  Brock  V.  Copeland  {b)  seems  decisive;  for  the  de- 
fendant in  that  case  having  placed  a  large  dog  for  the 
protection  of  his  yard,  the  plaintiff,  not  a  trespasser,  but 
the  defendant's  foreman,  entering  the  premises  by  night, 
was  bitten ;  and  Lord  Kenym  held  that  he  could  not 
recover  damages. 

No  distinction  can  be  drawn  between  a  spring  gun 
and  a  ferocious  dog ;  and  though  the  defendant  would 
not  have  been  justified  in  allowing  him  to  be  at  larger 

(a)  iRa/.MnZZ.     Cro.Jac.is9.  (S)  tBff.%03^ 

on 
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or^  perhaps^  in  setting  bim  on  to  attack  a  trespasser,  yet       1B28. 

it  is  plain  he  was  authorized  in  chaining  him  up  in  the 

yard  for  the  protection  of  property  during  his  absence. 

In  the  case  of  the  furious  bull,  referred  to  by  Kenyon  C.  J. 

in  Brock  v.  Copeland^  there  was  a  public  footway  over  the 

field  in  which  the  bull  was  placed ;  so  that  the  owner  of 

the  field,  in  placing  the  bull  there,  was  making  a  use  of 

it  inconsistent  with  the  rights  of  the  public. 

The  main  ground  of  the  defence,  however,  is,  that 
the  Plaintifi*  cannot  recover  for  an  injury  occasioned  to 
him  by  his  own  wrongful  act.  Commodum  ex  injurid  turn 
oritur  i  and  it  is  equally  the  principle  of  our  law,  that 
JUS  ex  injurid  non  oritur.  If  a  man  place  broken  glass  on 
a  wall,  or  spikes  behind  a  carriage,  one  who  wilfully  en- 
counters them,  and  is  wounded,  even  though  it  were  by 
night,  when  he  could  have  no  notice,  has  no  claim  for 
compensation.  Volenti  non  Jit  injuria.  The  Defendant 
lawfully  places  a  gun  on  his  own  property ;  he  leaves  the 
wires  visible;  he  builds  a  high  wall,  expressly  to  keep 
ofi*intruders ;  and  if,  under  those  circumstances,  they  are 
permitted  to  recover  for  an  injury  resulting  from  their 
scaling  the  wall,  no  man  can  protect  his  property  at  a 
distance. 

A  dear  proof  of  the  legality  of  the  practice,  at  the 
time  this  action  commenced,  is  afforded  by  the  passing 
of  the  recent  act,  against  setting  spring  guns,  except  in 
houses  and  by  night.  That  act  is  not  declaratory,  but 
prohibitory ;  and  when  a  statute  is  prohibitory,  it  is  a 
legislative  admission  that  the  act  prohibited  was  not  an 
offence  before. 

WUde  in  reply.  The  statute  is  deckiratory  as  to 
setting  guns  without  notice,  and  prohibitory  as  to  setting 
them^  even  with  notice,  except  in  the  dwelling-house  at 
night  In  Brock  v.  Copeland  the  dog  was  placed  for 
the  protection  of  the  dwelling-house,   and  the  party 

attacked. 
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18M.  attacked,  being  the  defendant's  foreman,  knevir  that  the 
dog  was  there;  and  in  Blithe  v.  Topham  the  pit  was 
not  dug  for  the  purpose  of  doing  mischief  but  in  llie 
necessary  cultivation  and  enjoyment  of  the  defimdant's 
property.  The  maxim  volenti  non^  injuria  has  no 
application  in  the  present  case,  as  the  Plaintiff  had  no 
notice  of  the  penalty  which  he  incurred;  the  notice 
being  expressly  withheld,  lest  it  should  deter  persons 
from  entering,  i.  ^«,  lest  it  should  make  them  urmUUng 
to  subject  themselves  to  the  injury  prepared  for  them. 

No  illustration  can  be  drawn  from  the  use  of  spikes 
and  broken  glass  on  walls,  &c  These  are  mere  preven* 
tives,  obvious  to  the  sight,  —  unless  the  trespasser  ckoMes 
a  time  of  darkness,  when  no  notice  could  be  available,  -^ 
mere  preventives,  injurious  only  to  the  persevering  and 
determined  trespasser,  who  can  calculate  at  the  monient  of 
incurring  the  danger  the  amount  of  suffering  he  is  about 
to  endure,  and  who  will,  consequently,  desist  from  his 
enterprise  whenever  the  anticipated  advantage  is  out- 
weighed by  the  pain  which  he  must  endure  to  obtain  it. 

Best  C.  J.  I  am  of  opinion  that  this  action  is  main- 
tainable. If  any  thing  which  fell  from  me  in  Ilott  v. 
Wilh  were  at  variance  with  the  opinion  I  now  express, 
I  should  not  hesitate  to  retract  it;  but  the  ground  on 
which  the  judgment  of  the  Court  turned  in  that  case,  is 
decisive  of  the  present;  and  I  should  not  have  laboured 
the  point. that  the  action  was  not  maintainable  in  that 
case  on  the  ground  that  the  plaintiff  had  received  notice, 
unless  I  had  deemed  it  maintainable  if  no  notice  bad 
been  given.  Abbott  C.  J.  says:  "  Considering  the 
present  action  merely  on  the  ground  of  notice,  and 
leaving  untouched  the  general  question  as  to  the  liabili^ 
incurred  by  pladng  such  engines  as  these,  where  no 
notice  is  brought  home  to  the  party  injured,  I  am  of 
opinion  that  this  action  cannot  be  maintained.''    Bayl^J. 

says: 
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says:  <<  This  is  a  case  in  which  the  plaintiff  had  notice  1898. 
that  there  were  spring  guns  in  the  wood.'*  "  The  de- 
claration assumes  the  law  to  be,  not  that  the  mere  act  of 
placing  these  guns  in  a  man's  own  ground  is  illegal,  and 
punishable  by  indictment,  but  that  a  party  dbing  that 
act  maybe  liable  to  an  action,  provided  he  does  not  take 
due  and  proper  means,  by  giving  notice,  to  prevent  the 
injury  which  those  engines  are  calculated  to  produce.'' 
Hob'oydJ.  says:  *^  I  am  of  opinion  that  this  action  is 
not  maintainable^  on  the  ground  that  the  plaintiff  had 
notice  that  the  spring  guns  were  placed  in  the  wood  in 
question."  <*  So  &r  as  he  was  concerned,  the  cause  of 
the  mischief  could  not  be  considered  as  latent,  and  the 
act  of  letting  off  the  gun,  which  was  the  consequence  of 
hb  treading  on  the  wire,  must  be  considered  wholly  as 
his  act,  and  not  the  act  of  the  person  who  placed  the 
gun  there."  And  I  am  reported  to  have  said,  expressly, 
*^  Humanity  requires  that  the  fullest  notice  possible 
should  be  given,  and  the  law  of  England  will  not  sanc- 
tion what  is  inconsistent  with  humanity." 

It  has  been  argued  that  the  law  does  not  compel 
every  line  of  conduct  which  humanity  or  religion  may 
require ;  but  there  is  no  act  which  Christianity  forbids, 
that  the  law  will  not  reach:  if  it  were  otherwise^ 
Christianity  would  not  be,  as  it  has  always  been  held  to 
be,  part  of  the  law  of  England.  I  am,  therefore,  clearly 
of  opinion  that  he  who  sets  spring  guns,  without  giving 
notice  is  guilty  of  an  inhuman  act,  and  that,  if  injurious 
consequences  ensue,  he  is  liable  to  yield  redress  to  the 
auflerer.  But  this  case  stands  on  grounds  distinct  from 
any  that  have  preceded  it.  In  general,  spring  guns 
have  been  set  for  the  purpose  of  deterring ;  the  De« 
fendant  placed  his  for  the  express  purpose  of  doing 
injury;  for,  when  called  on  to  ^ve  notice,  he  said,  **  If 
I  give  notice,  I  shall  not  catch  him."  He  intended, 
therefore^  that  the  gun  should  be  discharged,  and  that 

the 
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1828.  the  contents  should  be  lodged  in  the  body  of  his  viediOy 
for  he  oould  not  be  caught  in  any  other  way*  On  these 
principles  the  action  is  clearly  maintainable^  and  par- 
ticularly on  the  latter  ground.  The  only  thing  which 
raised  any  doubt  in  my  mind  was  the  recent  act  of  par- 
liament; and  if  that  had  been  purely  prohibitory,  there 
would  be  great  weight  in  the  argument  which  has  been 
raised  on  it;  because  in  a  new  prohibitory  law  we  have 
the  testimony  of  the  legislature  that  there  was  no  previous 
law  against  the  thing  prohibited.  But  the  act  is  de- 
claratory as  to  part,  and  prohibitory  as  to  part;  declar- 
atory as  to  the  setting  of  spring  guns  without  notice^ 
and  the  word  **  declared"  is  expressly  introduced; 
prohibitory  as  to  setting  spring  guns,  even  with  noUce, 
except  in  dwelling-houses  by  night.  As  to  the  case  of 
Brock  V.  Copelands  Lord  Ketiyon  proceeded  on  the 
ground  that  the  defendant  had  a  right  to  keep  a  dog 
for  the  preservation  of  his  house,  and  the  plaintiff  who 
was  his  foreman,  knew  where  the  dog  was  stationed. 
The  case  of  the  furious  bull  is  altogether  different;  for 
if  a  man  places  such  an  animal  where  there  is  a  public 
footpath,  he  interferes  with  the  rights  of  the  public. 
What  would  be  the  determination  of  the  Court  if  the 
bull  were  placed  in  a  field  where  there  is  no  footpath,  we 
need  not  now  decide ;  but  it  may  be  observed,  that  he 
must  be  placed  somewhere,  and  is  kept,  not  for  mischief 
but  to  renew  his  species ;  while  the  gun  in  the  present 
case  was  placed  purely  for  mischief.  The  case  of  the  pit 
dug  on  a  common  has  been  distinguished,  on  the  ground 
that  the  owner  had  a  right  to  do  what  he  pleased  with  his 
own  land,  and  the  plaintiff  could  shew  no  right  for  the 
horse  to  be  there. 

Those  cases,  therefore,  do  not  apply  to  one,  where  an 
instrument  b  placed  solely  for  a  bad  purpose.  In 
Deane  v.  Clayton^  I  incline  to  the  opinion  expressed  by 

my 
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my  brothers  Pari  and  Burrough.     But  in  Deane  y.        1828. 
CUyton^  the  plaintiff,  the  master  of  the  dog,  had  a  right     *      ' 
to  hunt  in  the  wood  adjoining  that  in  which  the  dog  was  v 

spiked ;  there  was  no  visible  boundary  between  the  two  Hosarook. 
woods;  the  manner  in  which  the  plaintiff  and  defendant 
occupied  their  respective  properties  was  evidence  of  an 
understanding  between  them  that  the  enjoyment  should 
be  mutual ;  and  the  dog  was  impelled  onwards  by  his 
natural  instinct  in  pursuit  of  the  game.  Looking  at  the 
authorities,  therefore,  Deane  v.  Clayton  is  out  of  the 
question;  and  HoU  v.  With  is  an  authority  in  point. 
But  we  want  no  authority  in  a  case  like  the  present ; 
we  put  it  on  the  principle  that  it  is  inhuman  to  catch  a 
man  by  means  which  may  maim  him  or  endanger  his  life, 
and,  as  far  as  human  means  can  go,  it  is  the  object  of 
English  law  to  uphold  humanity,  and  the  sanctions  of 
religion.  It  would  be,  indeed,  a  subject  of  regret,  if  a 
party  were  not  liable  in  damages,  who,  instead  of  giving 
notice  of  the  employment  of  a  destructive  engine,  or 
removing  it,  at  least,  during  the  day,  expressed  a  reso* 
lution  to  withhold  notice,  lest,  by  affording  it,  he  should 
fiiil  to  entrap  his  victim. 

Park  J.  I  adhere  to  the  judgment  I  gave  in  Deane 
v.  Clajftonj  but  shall  confine  myself  at  present  to  the 
&cts  before  the  Court  Whether  the  recent  act  of 
parliament  be  altogether  a  new  law,  or  only  declaratory 
of  the  old,  I  abstain  from  deciding;  certainly,  as  fiir  as 
it  makes  the  setting  spring  guns  with  notice  an  o£knce^  it 
seems  to  be  a  new  law ;  but,  in  the  present  case,  I  found 
my  decision  on  the  circumstance  of  •  the  Defendant 
having  omitted  to  ^ve  notice  of  what  he  had  done^  and 
his  even  expressing  a  desire  to  conceal  it  In  Ikftt  v. 
WiUcs^  the  whole  Court  proceeded  on  the  ground  that 
the  Plaintiff  had  had  notice :  and  in  Deane  v.  Clat/ton 

Uiere 
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lfi3&       there  was  notice,  but  under  the  circumstances  it  could 
not  be  said  to  have  been  brought  home  to  the  trespasser. 
It  has  been  contended,  that  though  notice  may  deprive 
a  party  who  has  received  it  of  any  right  to  recover,  yet 
that  it  has  nowhere  been  decided  that  it  is  imperative 
on  the  party  using  the  engine  to  give  nodce*    But  in 
HM  j^  WUhj  the  Court,  one  and  all,  decide  on  the  ground 
of  notice^  and  Abbott  C.  J.  closes  his  judgment  thus : 
*<  Considering  the  present  action  merely  on  the  ground 
of  notice^  and  leaving  untouched  the  general  question  as 
to  the  liability  incurred  by  placing  such  engines  as  these^ 
where  no  notice  is  brought  home  to  the  party  injured,  I 
am  of  opinion  that  this  action  cannot  be  maintained/'  It 
has  been  asked,  where  has  it  been  laid  down  that  notice 
must  be  given  ?    I  answer,  by  Jihott  C.  J.  in  the  pas* 
sage  I  have  just  read ;  and  by  Baj/leyJ.  in  the  same  case; 
*' Although  it  may  be  lawful  to  put  those  instruments  on 
a  man's  own  ground,  yet^  as  they  are  calculated  to  pnn 
duce  great  bodily  injury  to  innocent  persons  (for  many 
trespassers  are  comparatively  innocent),  it  b  necessary 
to  give  as  much  notice  to  the  public  as  you  can,  so  as 
to  put  people  on  their  guard  against  the  danger."     One 
case  precisely  in  point  has  not  been  adverted  to ;  it  is 
that  cXJajf  v.  Whitfield  (a).   There  the  plaintiff,  a  boy, 
having  entered  the  defendant's  premises  for  the  purpose 
of  cutting  a  stick,  was  shot  by  a  spring  gun,  for  which 
injury  he  recovered   120/.  damages  at  the    JVarwidt 
Summer  assizes  1807,  before  Richards  C.  B.,  and  no 
attempt  was  made  to  disturb  the  verdict. 

BuRROUGH  J.  The  common  understanding  of  man- 
kind shews,  that  notice  ought  to  be  g^ven  when  'these 
means  of  protection  are  resorted  to ;  and  it  was  formeriy 

{a)  %B.^  A.  308.  in  the  argument  in  Ilott  v.  Wilki. 

the 
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the  pracdce  upon  such  occasions  to  give  public  notice  IftSS. 
in  market  towns.  But  the  present  case  is  of  a  worse 
complexion  than  those  which  have  preceded  it;  for  if 
the  Defendant  had  proposed  merely  to  protect  his  pro- 
perty from  thieves,  he  would  have  set  the  spring  guns 
only  by  night.  The  Plaintiff  was  only  a  trespasser :  if 
the  Defendant  had  been  present,  he  would  not  have  been 
authorised  even  in  taking  him  into  custody,  and  no  man  can 
do  indirectly  that  which  he  is  forbidden  to  do  directly.  I 
held  that,  in  Deane  v.  Clayton.  There,  the  defendant  was 
owner  and  occupier  of  a  wood  adjoining  a  wood  of  Mr. 
Towish^ncPsf  and  divided  from  it  by  a  low  bank  and  a 
shallow  ditch,  not  being  a  sufficient  fence  to  prevent 
dogs  from  passing  from  one  wood  into  the  other.  There 
were  public  £>otpaths  without  fences  through  the  De- 
fendant's wood.  The  defendant,  to  preserve  harea  in 
bis  wood,  and  prevent  them  from  being  killed  therein  by 
dogs  and  foxes,  kept  iron  spikes  screwed  and  &8tened 
into  several  trees  in  his  wood,  each  spike  having  two 
sharp  ends,  and  so  placed  that  each  end  sfaonld  point 
along  the  course  of  a  hare-path,  at  such  a  height  from  the 
ground  as  to  allow  a  hare  to  pass  under  them  without  in- 
jury, but  to  wound  and  kill  a  d(^  that  might  happen  to 
TUB  agamst  one  of  the  sharp  ends.  The  defendant  kept 
notices  printed  on  boards  placed  at  the  outsides  of  the 
wood,  that  steel  traps,  spring  guns,  and  dog  spikes  were 
set  in  the  wood  for  vermm.  But  the  plaintiff,  with  Mr. 
TaamsheruTs  permission,  being  out  shooting  in  his  wood 
with  a  valuable  pointer,  and  a  hare  which  was  started 
being  pursued  by  the  dog  over  the  bank  and  ditch,  into 
the  defendant's  wood,  the  dog  ran  against  one  of  the 
sharp  spikes,  and  was  killed,  although  plaintiff  endea- 
voured to  prevent  him  from  entering  the  defiuidant's 
wood. 

Here,  no  notice  whatever  was  given,  but  the  Defendant 

artfully 
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1888.       artfully  abstained  from  jiving  it,  and  he  must  tidoe  the 


Bird 


consequence. 


HouNKXHC.        Gaselee  J.    After  the  decision  in  IlM  v.  WUks,  it 
is  impossible  to  say  that  this  action  is  not  maintainable. 

Judgment  for  the  Plainti£ 


Maj  lo* 


Harris  and  Another  v.  Beavan. 


Theatiignee 
of  the  rever- 
sion suing  De- 
fendant in 
covenant,  al- 
leged that  the 
lewor  was 
seised  (widi- 
out  stating  of 
what  estate), 
and  being  so 
seised,  devised 
to  Plaintiff  in 
fee. 

Af^  ver- 
dict: Held,  a 
sufificient  alle- 
gation of  title* 


HTHE  declaration  stated,  that  Charles  Barihclomem 
being  seised  of  one  undivided  moiety  of  certain  tene- 
ments, by  an  indenture  of  1784  between  Charles  Bar- 
thciomem  of  the  first  part,  Archdall  Harris  of  the  second, 
Eleanor  Harris  of  the  third,  and  JtJin  PaggeU  of  the 
fourth,  they,  Charles^  Archdall^  and  Eleanor^  demised  the 
tenements  to  John  PaggeU  for  forty-five  years,  at  the 
yearly  rent  of  40^,  yielding  to  the  said  Charles^  in  reqpect 
of  the  said  moiety,  20/.  yearly:  —  covenant  by  John 
PaggeU  with  Charles  Bartholomew,  his  heirs  and  assigns, 
to  pay  to  huB  the  rent  of  20i.  in  respect  of  the  said 
moiety:  covenant  with  Charles,  Archdall,  Eleanor^  and 
then:  bars  and  assigns,  to  repair :  — 

That  PaggeU  entered,  and  that  afterwards  his  mterest 
and  term  of  years  yet  to  come  vested  in  the  Defendant 
by  assignment,  and  that  Defendant  entered. 

That  Charles,  being  so  seised  as  aforesaid,  in  1888 
devised  the  demised  premises  of  hun,  Ouaies^  to  the 
Plaintiffi  and  their  heirs,  and  the  same  year  died  so 
seised  of  the  reversion  in  the  demised  premises^  wheroby 
the  Pkintifis  became  seised  of  the  said  reversion  in  the 
said  demised  premises.    That  while  the  Plaintifi  were 

so 
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so  seised  of  the  said  reversion,  10/.  became  due  from 
the  Defendant  for  two  quarters  of  the  rent  aforesaid. 
Breach,  non-payment  and  non-repair. 

A  verdict  having  been  found  for  the  Plamtifis  at  the     Bsavak. 
Middlesex  sittings  after  last  Michaelmas  term, 

JVUde  Seijt.  moved  in  arrest  of  judgment,  that  the 
declaration  only  stating  that  Charles  Barlhdomew  was 
seised,  without  saying  of  what  estate,  it  did  not  appear 
that  he  was  seised  of  a  su£5cient  estate  to  demise  to 
PaggeU  for  forty-five  years,  much  less  to  devise  to  the 
Plaintiffs  in  fee.  If  his  seisin  were  only  for  life,  and  it 
was  nowhere  averred  to  be  in  fee,  he  could  do  neither 
the  one  nor  the  other,  so  that  the  Plaintifis  had  shewn 
no  title  which  could  authorise  them  to  sue  the  Defendant 

A  rule  fim  having  been  granted, 

Tad^  Seijt.  shewed  cause.  Where  a  word  in  a 
declaration  is  capable  of  two  senses,  and  has  not  been 
put  in  issue^  it  shall,  after  verdict,  be  taken  in  the  sense 
which  will  best  support  the  pleadings :  Hdbson  v.  Middle' 
tan.  (a)  By  finding  for  the  Plaintiffi  the  jury  have,  in 
cflect,  found  that  Charles  BarthoUmeaf^  seisin  was  a  seisin 
in  fee,  and  as  the  word  seisin  will  cover  such  an  interest, 
the  finding  is  not  inconsistent  with  the  declaration.  In 
Rex  V.  Bishop  of  IJUtndjaff{b\  it  was  held,  that  though  in 
quote  itnpedii  it  be  necessary  to  allege  a  preseptation, 
yet  the  want  of  such  all^ation  may  be  cured  by  verdict; 
and  the  Court  said,  <*  If  the  true  ground  be^  that  it  is 
only  to  shew  eoment  he  was  seized,  it  is  one  of  the  least 
defects  a  verdict  can  cure;  because  the  existence  of  the 
thing  is  admitted,  and  the  doubt  only  upon  the  manner 
of  it.    An  heir  must  shew  comeni  heir,  but  if  he  does 

(a)  6JI.  tfCaoa.  (&)  %Str.iot%. 
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not|  and  the  other  doies  not  demur,  the  fiadiog  him  heir 
will  cure  it'* 

WUde.  Though  the  verdict  will  cure  a  title  defectively 
stated,  it  will  not  cure  a  defective  title.  Id  covenant  by 
the  assignee  of  the  reversion,  it  is  clear  that  the  Plaintiff 
must  trace  a  title  from  the  original  lessor.  (1  Wms. 
Saund.  234  a.  note  d.)  But  the  Plaintiffs  ip  the  preseat 
case  trace  no  title  at  all,  for  unless  they  allege  Charles 
Bartholoraew  to  have  been  seised  in  fee,  they  could  not 
take  by  devise  from  him.  Nothing  can  be  inferred  firom 
this  verdict  but  that  C.  Bartholomew  "wvls  seised,  whidi 
is  not  disputed,  and  which  it  would  have  been  useless  to 
traverse ;  but  whether  he  was  seised  of  such  an  estate  is 
he  could  devise,  was  a  matter  of  substance  which  the 
Plaintifis  were  bound  to  allege^  Com*  Dig.  Pleader^ 
C.  SB.  Carth.  9.  Vin.  Ah\  Title,  D.  16.  F.  1.  Caroick  t. 
Blagrave{a)i  it  was  travarsaUe^  and  is  found  in  all 
the  precedents;  Bro*  Abr.  Pleadings,  $S»  YearSoat^ 
24  Ed.  S-  75. 


Best  C.  J.  The  Plaintiff's  iitle  is  very  imperfecdy 
stated,  but  it  is  sufficient  after  verdict.  No  doubt,  when 
assignees  of  a  reversion  sue,  they  must  deduce  title 
from  the  original  lessor.  The  PlaintiS  have  done  so : 
they  allege  that  the  original  lessor  was  seised,  and 
though  there  is  ambiguity  in  the  expression,  it  is  cured 
by  pleading  over,  and  the  finding  of  the  jury. 

Gaselee  J.  In  the  case  from  1 1  Modem  Beporis,  re- 
ferred to  in  Fin.  Abr.  Title,  D.,  WiUet  v.  Besamb{h\ 
covenant  was  brought  by  an  heir,  for  rent,  against  the 
assignee ;  but  it  was  not  set  forth  in  the  dedaration  that 
the  ancestor  was  seised  of  any  estate  when  he  made  the 


(«)  z  J7.&r  ^.536. 


(3)  11  Mod.  I  j^. 

demise: 


IN  TBB  NiirrH  Year  op  GEO.  IV. 


6«9 


demise:  the  Court  held  that  bad,  because  it  did  not 
appear  that  die  ancestor  had  am/  estate ;  and  Seaoage  v. 
Hamkim{a)  being  referred  to,  Hdt  C.  J.  said,  <*  The 
case  of  Seaoage  v.  Hawkins  is  well  on  issue  joined, 
because  it  shews  the  father  was  seised.'^  The  case  F.  1. 
does  not  appear  to  have  been  after  verdict.  The  rule 
therefinie  toast  be 

Discharged. 

(a)  Cro*Car.s7^' 


1888. 


Kadbubn  V.  MoRBis  and  Bottomlet. 


Maj  za. 


n^ROVER  for  a  barge. 

The  Plaintiff  ckimed  the  barge  under  a  purehase 
from  Buckmatu  The  Defendants,  who  were  partners, 
claimed  it  under  Wilson^  who,  it  was  alleged,  had  also 
purchased  it  of  Buckman. 

At  the  trial  before  Burrough  J.,  London  sittings  after 
Michadmas  term,  Buckman.  was  called  as  a  witness  to 
prove  the  Defendant's  right  to  the  barge^  but  was  re- 
jected, as  having  an  interest  in  ihe  cause.  He  was  then 
released  by  Wftoir,  Morris,  and  his  partner,  jointly,  by 
a  release  having  only  one  stamp;  by  Morris  and  his 
partner,  by  a  release  signed  by  BoUomUy  only;  and  by 
Wilson  severally ;  but  it  was  held  the  releases  did  not 
restore  his  competency;  and  a  verdict  having  been  given 
for  the  Plaintiff, 

.    Bompas  Seijt.  obtained  a  rule  nisi  for  a  new  trial, 
on  the  ground  that  the  witness  had  been  improperly 

rejected. 

X  X  2  mide 


B,f  called  as 
a  wttneM  for 
the  Defendant 
in  an  action 
brought  by  the 
Plaintiff  for  a 
bai^  which 
W.  had  placed 
in  the  hands  of 
Defendant, 
and  whichy  it 
was  alleged* 
i.  had  sold  to 
the  Pljuntiff 
first,  and  then 
to  fFlf  was 
holden  a  com- 
petent witness 
for  the  De« 
fendant» 
having  been 
released  by  IF. 
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Wilde  Seijt  shewed  caase.  The  rejection  was  proper; 
Buckman  had  an  interest  in  tbe  result  of  the  cause,  and 
a  greater  interest  in  favour  of  the  Defendants  than  in 
favour  of  the  Plaintiff:  for  if  the  Plaintiff  bad  suc- 
ceeded, the  Defendants  would  have  been  able  to  recover 
against  Wilson  the  value  of  the  bai^,  and  the  costs 
incurred  in  this  action;  and  Wilson  would  have  been 
entitled  to  recover  both  those  sums  in  an  action  against 
Buckman^  together  with  the  costs  of  that  action  also^ 
according  to  the  principle  established  in  Adamson  v. 
JdrDis{a\  where  A.,  an  auctioneer,  having  sold  goods 
under  order  of  J3.,  who  had  no  right  to  dispose  of  them, 
and  the  true  owner  having  afterwards  recovered  the 
value  agunst  A^  it  was  held  that  he  might  recover  over 
against  J3«  But  if  the  Defendants  succeeded,  Bnctman 
would  have  been  liable  only  to  pay  to  the  Plaintiff  the 
value  of  the  barge.  The  witness,  therefore,  did  not 
stand  indifferent  between  the  parties;  there  was  the 
difference  of  the  costs  in  favour  of  the  Defendants ;  and 
that  has  been  holden  suflScient  to  turn  the  scale :  as  in 
the  instance  of  bail ;  PiesUy  v.  Von  Esch  {b) ;  or  prochein 
amy;  James  v.  Hatfield. {c)  Then  the  releases  never 
restored  his  competency.  Wilson  and  the  Defendants 
were  distmct  parties,  and  the  release  in  which  thqr 
jomed  ought  at  least  to  have  had  two  stamps: — that 
by  the  Defendants  was  signed  by  Bottomla/  only,  and 
he  could  not  by  deed  bind  his  partner  in  respect  of  a 
tort  upon  which  they  were  severally  liable,  and  which 
was  unconnected  with  the  partnership  concern ;  one  of 
them  could  never  have  recovered  contribution  from  the 
other  in  such  a  case,  and  therefore  he  could  not  release 
in  his  name:  —  that  by  Wilson  alone,  was  useless,  for 
he  bad  no  certain  interest  to  release:  it  was  not,  then, 


{a)  4  BtngA.  66.         (b)  % Bjp.  N.  P.  C.  6o6.         (c)  i  Sir.  548. 

certain 
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GMTtain  whether  he  would  ever  have  to  sue  Buckman 
or  not 

Bompas.  The  witness  ought  not  to  have  been  re- 
jected; his  interest,  if  any,  being  too  remote.  The 
interest,  to  have  excluded  him,  ought  to  have  arisen 
directly  out  of  the  cause.  But  the  Defendants  if  they 
had  failed  could  never  have  sued  him^  they  could  only 
have  sued  Wilson  j  and  the  inconvenience  would  be  great 
if  the  excluding  interest  were  not  confined  to  an  interest 
in  the  cause  in  hand :  no  line  could  be  drawn :  and  the 
possibility  of  exposure  to  an  action,  after  many  others 
should  have  been  tried  in  succession,  would  render  it 
necessary  to  procure  a  multitude  of  releases,  which 
would  render  justice  unattainable.  But  the  rule  has 
always  been,  confined  to  an  interest  in  the  particular 
cause.  In  Carter  v.  Pearce{a)  the  Court  said,  "  In 
order  to  shew  a  witness  interested,  it  is  necessary  to 
prove  that  he  must  derive  a  certain  benefit  from  the 
determination  of  the  cause  one  way  or  the  other.'* 
And  in  Abrakams  v.  Bunn  {b)  it  is  laid  down,  that  where 
the  interest  is  doubtful,  the  objection  must  go  to  the 
credit  rather  than  the  competency  of  the  wjtness.  The 
verdict,  too»  in  this  cause  would  never  have  been 
evidence  against  Buckman;  for  in  an  action  between 
Wilson  and  Buckman  it  would  have  been  res  inter  alios 
gesta^  and  the  Defendants  could  only  sue  Wilson^  not 
Buckman.  He  being  competent,  the  releases  were  un- 
necessary. 

Best  C.  J.  I  am  clearly  of  opinion  that  the  De- 
fendants could  not  sue  Buckman :  any  action  they  could 
have  maintained  in  case  the  PlaintifiT  had  recovered, 
must  have  been  brought  against  Wilson^  under  whom 
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(a)  I  T.R.  164. 


(h)  4Burr.%%S4» 
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they  claimed;  if  so,  no  release  was  necessary  firoD  thesi 
to  Buckman.  I  doubt  whether  a  release  were  necessary 
even  from  Wilsons  because^  if  so,  it  would  be  necessary 
in  many  cases  for  a  hundred  persons  to  rdease  in  suc- 
cession; and  it  is  better  that  objections  to  the  comf* 
pctency  of  a  witness  on  the  score  of  interest  should  be 
confined  to  his  interest  in  the  immediate  cause.  But  if 
it  were  necessary  for  Wilson  to  releasei  I  am  of  opinion 
that  he  lias  sufficiently  done  bo*  Where  at  the  time 
the  instrument  is  executed  the  transaction  has  occurred 
out  of  which  the  future  action^  if  any,  is  to  arise  against 
the  witness,  there  is  no  reason  why  a  party  should  not 
bar  himself  with  respect  to  that  tn^nsaction,.  though  il 
might  be  otherwise  with  respect  to  causes  of  acdon 
which  had  not  arisen  at  the  time  the  release  was 
executed. 


Park  J.  I  confine  my  opinion  to  the  last  point :  the 
witness  was,  at  all  events,  rendered  competent  by  the 
release  from  Wilson.  Morris  imd  his  partner  conld 
never  have  sued  the  witness,  and  Wilson,  who  might 
perhaps  have  been  placed  in  a  situation  to  sue  him,  has 
effectually  released  every  claim  to  arise  out  of  the  trans- 
action in  dispute.  i 

BuRROuoH  J.  declined  to  deliver  any  opinion. 


Gaselee  J«  The  Defendants  could  not  sue  Budcman^ 
and  therefore  it  is  unnecessary  to  say  whether  the  first 
release  were  valid  or  not,  though  I  am  inclined  to  think 
it  was,  because  it  related  to  a  transaction  in  which  the 
three  relessors  were  all  concerned.  But  as  an  action 
could  only  have  been  maintained  against  Buckman  by 
Wilson,  his  release  is  sufficient* 

Rule  absolute. 
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ROUTLEDGE  V.  GrANT.  Maj  13. 


ASSUMPSIT.    The  declaration  stated  (first  count)  x.  Defendant 

that  the  Plaintiff  was  possessed  of  a  term  in  a  h»^"»g  offered 

to  purchase  a 
dwelling-hottS%   to  expire  25th  December  1856;   and  house,  and  to 

that  Defendant  agreed,  on  the  29th  April  1825,  uppn  give  Plaintiff 

receiTxng  a  lease  for  twenty-one  years,  at  250/.  a  year  ^  definitive 

rent,  with  the  option  of  having  the  time  extended  to  answer,  Held, 

thirty-one  years,  on  giving  six  months'  notice,   and,  tnat  before  the 

upon  having  possession  on  the  25th  July  then  next,  cepted,  the 

to  pay  Plaintiff  2750A,  and  take  the  fixtures  at  a  valu-  Defendant 

might  retract 

ation.  -4. ,»  ,^„  ^-^^ 

It  at  any  time 

Averment  of  Plaintiff^s  readiness  to  grant  the  lease,  during  the 

Breach ;  refusal  to  accept  it,  and  to  take  the  fixtures  at  "*  ^««J«« 

a  valuation ;  and  non-payment  of  the  2750/.  ment,  that 

The  second  count  alleged  the  Plaintiff  to  be  entitled  Plaintiff  was 
_.  •     ^  -.        •.       .  r  .f  .     .  .      entitled  to  a 

to  a  ccrtam  term,  to  wit,  a  term  of  thirty-two  years,  m  term  of  thirty- 

the   dwellifig-house,  under  a  certain  contract  between  two  years  in 

the  Plaintiff  and  Anthony  Hermm,  who  was  authorized  t^« /«***"««* 
^  under  a  con- 

in  that  behatf";  and  then  stated  the  agreement  with  the  tract  with  A.^ 

Defendant,  and  the  breach,  as  before.  and  ^\  Plain- 

The  third  count  alleged  Plaintiff  to  be  possessed  for  agreedTo  uke 

the  residue  of  a  certain  term,  to  expire  25th  December  the  premisn, 

1856;  and  the  agreement,  tender  of  lease  to  D^endant,  ^«^«»^t 

°  ^  was  ready  to 

and  breach,  as  before.  grant  him  a 

At  the  trial  before  Best  C.  J.,  London  sittings  after  lease  of  thirty- 

Michaelmas  term,  it  appeared,  that  on  the  18th  March  ^"p^^g- 

having  only 
twelve  years*  term  in  the  premises,  and  shewing  no  written  contract  with  ff.  for  a 
term  of  thirty-two  years.  Held,  a  material  variance. 

3.  Defendant  offered  to  purchase  a  house  upon  certain  terms,  '^  possession  to  be 
given  on  or  before  ajth  July  ;**  Flainriff  agreed  to  the  terms,  and  said  he  would  give 
possession  on  the  ist  of  August^  Held,  no  acceptance  of  Defendant's  offer. 

X  X  4  1825, 
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1825,  the  Plaintiff  received  a  note  from  the  DefiendanI 
^touching  the  premises,  in  these  terms:— 

^*  Mr.  Granfs  proposal. 

**  To  pay  a  premium  of  2750/.}  upon  receiving  m 
lease  for  twenty-one  years,  with  the  option  (upon  giving 
six  months*  previous  notice  to  the  landlord  or  his  agent) 
of  having  the  time  extended  to  thirty-one  years,  paying 
the  same  yearly  rent  as  before,  for  sach  extended  term 
of  ten  years  beyond  twenty-K>ne  years. 

<<  Rent,  2Sf)L 

**  Mr.  GrarU  to  pay  for  the  fixtures  at  a  valuatib% 
possession  to  be  given  on  or  before  25th  Jidy  next,  to 
which  time  all  taxes  and  outgoings  are  to  be  discharged 
by  Mr.  Boutledge:  and  a  definitive  answer  to  be  given 
within  six  weeks  from  the  18th  March  1825.'' 

The  Plaintiff,  who  at  this  time  had  only  a  term  of 
twelve  years  in  the  premises,  had  to  apply  to  his  land- 
lord for  a  new  lease,  before  be  was  in  a  condition  to 
accept  the  Defendant's  ofien  The  Plaintiff  having 
come  to  an  understanding  with  his  landlord,  wrote  the 
following  note  to  the  Defendant:  —^ 

^  *^  Mr.  Boidledge  begs  to  fi|iy  that  be  accepts  Mr. 
Granfa  offer  for  his  houses  No.  59.  Si.  Jameit  Streeif 
fod  that  he  will  give  Mr.  Grant  possessioB  on  the  1st  of 
August  next 

<<  Si.  Jame/s  Street^  6th  Jpril  1825. 

^*  Mr.  JR.  will  esteem  it  a  particular  iavour  if 
Mr.  Grant  will  not,  for  the  present,  name 
the  subject  to  any  one." 

The  Defendant  returned  the  following  answer :  — 

«  7th  AprU  1825. 
<  ^*  Sir,  —  I  received  your  note  last  night,  and  hasten 
ip  acquaint  you,  that  having  considered  as  confidential 

the 
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the  negotiation  respecting  your  house,  I  had  men-  1828. 
ti<Hied  it  to  no  one ;  but,  upon  oonsuIUng  with  a  friend 
this  morning,  in  whose  opinion  I  have  more  confidence 
than  my  own,  I  am  advised,  for  some  reasons  which 
had  not  occurred  to  royseif,  not  to  think  of  taking  a 
house  in  Si.  Jameses  Street  for  a  dwelling-house.  May  I 
therefore  request  you  to  permit  me  to  withdraw  the 
proposal  I  made  to  you  about  it  ?  I  am  in  hopes  you 
will  make  no  hesitation  to  do  this,  when  you  consider 
the  spirit  of  candour  and  openness  in  which  it  was 
made  to  you.  But  should  it  be  otherwise,  as  I  am  the 
last  that  would  willingly  act  with  inconsistency,  I  will 
willingly  refer  the  question  to  friends  for  decision,  and 
abide  by  their  opinion  of  the  case. 

**  I  have  the  honour  to  be,  &c. 

«  Ausx.  Grant." 
«  Mr.  Thomas  BouOedge.'' 

To  this  the  Plaintiff  replied  as  follows  t  — 

"8th4pn7l82^. 
"  Sir,  —  In  answer  to  your  letter  of  yesterday,  I  beg 
to  state,  that,  relying  upon  your  performing  the  agreement 
for  the  purchase  of  my  house  in  St.  Jame^s  Street,  I 
have  taken  another  house,  and  made  arrangements 
which  I  cannot  without  great  loss  relinquish.  I  hope, 
thek'efore,  that  you  will  not  wish  me  to  withdraw  it. 
« I  am,  8cc. 

"  Thos.  Routleoge.** 
*«  Alexander  Grant,  Esquire.'' 

The  Defendant  rejoined,  — 

«  9th  April  1825. 
**  Sir,  — Your  note  of  yesterday  surprised  me,  being 
altogether  at  variance  with  your  conversation  with  me 
two  or  three  hours  previous  to  your  note,  dated  on  the 

evening 
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erening  of  Gthf  ia  which,  yon  mint  recolIecC,  you  one 
momeat  declared  yourself  off;  and^  teally,  you  wettt 
away  to  ha?e  the  opinion  of  Mrs.  Bcmtledg€y  dbooC  the 
answer  yon  were  to  send  me«  How,  therefore,  yon  can, 
under  such  circutnstanees,  sufier  loss  and  inconvenience 
from  my  declining  to  proceed  farther  in  the  treaty,  I 
am  at  a  loss  to  imagine ;  and  I  was  in  hopes  yon  woahl 
have  been  satis6ed  with  what  I  had  stated  in  reply  to 
yonr  first  note,  to  have  had  the  liberality  (^  letting  the 
matter  drop*  But  if  that  shoald  not  be  your  intention, 
I  have  only  to  add,  that  you^  may  proceed  with  your 
claim  for  ^  loss  and  inconvenience''  as  yon  may  think 
most  advisable. 

<<  I  am,  &c. 

"Alex.  Grant/' 
<<  Mr.  Thomas  Boutledge.'' 

The  Plaintiff  after  this  surrendered  the  existing 
lease  to  his  landlord,  and  obtained  from  him  a  new 
one,  dated  21st  April  1825,  from  the  25th  December 
1824-,  for  thirty-two  years,  for  the  same  clear  yearly 
rent  of  250/.,  payable  quarterly ;  in  which  the  cove- 
nants on  the  part  of  the  lessee  were  similar  to  those 
in  the  former;  and  then  wrote  the  Defendant  the  fol- 
lowing letter :  — 

"  Sir,  —  Upon  referring  to  my  letter  to  you  of  the 
6th  instant,  accepting  your  offer  for  my  house.  No.  59. 
St.  Jatnes*s  Street,  I  perceive  that  I,  by  mistake,  stated 
that  I  would  give  possession  on  the  1st  day  of  August 
next  By  your  offer,  you  state  that  possession  is  to  be 
given  on  or  before  the  25th  July  next;  and  I  inform 
you  that  I  am  ready  to  give  you  possession,  according 
to  your  proposal. 

"  I  am,  &c. 

•*  ThOS.  RoUTLEnGE." 

«  29th  4pri7  1825." 

This 
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This  letter,  on  the  day  it  was  dated,  was  delivered  at       ISM 
the  Defendant's  house;  and  the  keys,  and  a  lease  of  the 
premises  in  question,  according  to  the  agreement,  were 
tendered  to  lum  before  the  35tb  JUtfy^  but  injected.  ORAirr. 

The  six  weeks,  from  the  18th  March  1825,  within 
which,  by  the  Defendant's  proposal,  a  definitive  answer 
was  to  be  given,  ex[»red  on  the  1st  Matf  1825. 

Upon  these  facts  it  was  objected,  first,  thgt  the 
Plaintiff  being  allowed  six  weeks  to  accept  or  reject 
the  Defendant's  offer,  the  Defendant  was  entitled,  also, 
until  it  was  accepted,  to  retract  it,  at  any  period  before 
the  expiration  of  the  six  weeks-;  that  there  was  no  ac^ 
ceptance  of  the  terms  proposed,  till  the  29th  of  April, 
which  came  too  late,  the  Defendant  having  retracted 
his  proposal  on  the  9th«  Secondly,  that  the  Plaintiff 
had  not,  before  the  Defendant  withdrew  his  proposal, 
any  such  interest  in  the  premises  as  he  was  alleged  to 
have  in  the  declaration,  or  as  would  have  enabled  him 
to  accede  to  that  proposal  The  Plaintiff  was  thereupon 
nonsuited,  with  leave  to  move  the  Court  to  set  the 
nonsuit  aside. 

Tadeb^  Seijt.  accordingly  obtained  a  rule  nisi  to  set 
aside  thb  nonsuit,  and 

Wilde  Serjt  shewed  cause.  There  was  no  valid  con<» 
tract  binding  on  both  parties.  By  the  terms  of  the  De-* 
fendant's  proposal,  the  Plaintiff  had  six  weeks  to  accept 
or  reject  it,  and  the  parties  would  not  have  been  on  an 
equal  footing,  if  the  Defendant  had  not  the  privil^e  of 
withdrawing  his  proposal  during  the  same  period : 
havmg  finally  withdrawn  it  on  the  9th  of  Ajnil^  the 
Plaintiff's  acceptance  on  the  29th  came  too  late^  the 
acceptance  on  the  6th  being  out  of  the  question,  as  not 
acceding  to  the  terms  ofiered  by  the  Defendant    Ken- 

nedtf 
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nedy  v.  Lee  (a)  has  decided  that  an  acceptance  varying 
in  any  degree  from  the  terms  of  an  ofier,  is,  in  effect, 
no  acceptance ;  and  Adams  v.  LindseU{b)  confirms  the 
principle  established  in  Cooke  t.  Oxley  (c),  that  a  party 
who  allows  time  for  the  acceptance  of  an  o£Per,  may 
retract  before  it  is  accepted.  But  the  Plaintiff,  at  the 
time  of  the  Defendant's  offer,  and  up  to  the  period  of 
his  withdrawing  it,  had  no  such  interest  in  the  premises 
as  that  stated  in  the  declaration,  nor  even  such  as  could 
have  enabled  him  to  meet  the  proposal ;  he  had  only  a 
term  <^  twelve  years  when  he  agreed  to  grant  thirty-one* 
On  the  ground  of  variance,  therefore,  the  nonsuit  cannot 
be  impeached. 

Toddy  and  Jones  Seijts.  in  support  of  the  rule.  The 
Defendant's  ofier  was  made  on  good  consideration; 
namely,  that  the  Plaintiff  should  procure  him  a  term  of 
thirty-one  years  in  the  premises;  and  a  party  cannot 
retract,  during  the  time  which  he  allows  for  deliberatiou, 
an  offer  made  on  good  consideration.  Cooke  v.  OxUy 
was  determined  on  the  ground  that  the  bargain  was 
nudum  pactum,  and,  therefore^  without  consideration. 
Lord  Kenyon  said,  *<  at  the  time  of  entering  into  the 
contract  the  engagement  was  all  on  one  side;  the  other 
party  was  not  bound;  it  was,  therefore,  nudum  pactum.^ 
And  Butter  J.  put  it  on  the  ground  that  it  ought  to  have 
beeti  stated,  that  the  Defendant  (who  was  allowed  till 
four  o'clock  to  consider  whether  or  not  he  would  buy 
goods  on  the  terms  offered)  "  did  agree  at  four  o'clock 
to  the  terms  of  the  sale : "  from  which  it  may  be  inferred, 
that  if  such  a  statement  had  been  made  in  the  declar- 
ation and  proved,  the  Defendant  would  have  been  liable 
for  refusing  to  perform  his  contract. 

(«)  3  Meriv.  454.         W  iB.lg  A.  68i.         {c)  3  T.  R.  653. 
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In  the  present  case  there  is  a  sufficient  consideration! 
and  a  sufficient  averment  and  proof  of  the  Plaintiff's 
agreeing  to  the  terms  of  the  contract  before  the  ex- 
piration of  the  time  limited.  In  Adams  v.  Lindsett^  the 
defendants  were  held  to  be  bound  by  an  offer  to  sdl 
upon  receiving  an  answer  in  course  of  post,  although 
by  accident  the  answer  did  not  arrive  till  two  days  after 
the  next  post,  and  the  defendants  had,  in  the  mean 
time,  sold  the  goods  to  a  third  person. 

With  respect  to  the  alleged  variance, — ^^it  is  sufficient 
that  the  Plaintiff  had  a  term  at  his  disposal ;  the  time 
when  it  was  to  expire  was  immaterial,  and  the  allegation 
that  it  was  to  expire  in  1756  may  be  rejected  as  sur- 
plusage. In  Carvick  v.  Blagraoe  (a),  where  the  assignee 
of  the  lessor  declared  in  covenant  against  the  lessee, 
that  the  lessor  at  the  time  of  granting  the  lease  was 
possessed  of  the  premises  for  the  remainder  of  a  term  of 
twenty-two  years,  commencing  from  the  25th  of  De^ 
cember  1797 ;  and  the  lessee  pleaded  that  the  lessor  was 
not  at  the  time  of  the  lease  possessed  of  the  remainder 
of  the  term  in  manner  and  form  as .  the  declaration 
alleged,  DaUas  C.  J.  said,  *^  it  is  objected,  *  that  by  this 
plea  the  precise  extent  of  the  term  stated  in  the  declar- 
ation is  put  in  issue,  and  that  the  Plaintiff's  case  would 
be  defeated,  if  it  appeared  that  his  term  was  not  of  the 
precise  extent  alleged.'  But  we  think  such  cons^ 
quence  will  not  follow :  the  plea  puts  in  issue  the  sub- 
stance of  the  allegation,  and  the  substance  of  it  is,  that 
the  lessor  being  possessed  of  a  term  made  a  derivative 
demise  to  the  Plaintiff." 

It  is  sufficient  if  the  party  has  at  the  time  of  the  com- 
pletion of  the  contract,  that  which  he  proposes  to  sell. 
And  on  the  29th  of  Aprils  before  which  time  there  was 
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no  oomplete  cootract  in  the  pKeaent  cate^  the  Plaintiff 
Witt  in  posseasion  of  the  term  he  agreed  lo  dispose  of. 

QwLAMt.  Best  C.  J.    The  noosuit  was  right  on  both  grounds. 

I  put  it  on  the  same  footing  as  I  did  at  Nisi  Prim. 
Here  is  a  proposal  by  the  Defendant  to  take  property 
•on  certain  terms;  namely,  that  be  ahould  be  let  into 
possession  in  Jidy.  In  that  proposal  he  givea  the  Plain- 
tiff six  weeks  to  consider ;  bat  if  six  wedai  are  given  on 
one  side  to  accept  an  o&r,  the  other  has  six  weeks  to  pat 
an  end  to  it  One  par^  cannot  be  bound  without  the 
other.  This  was  expressly  decided  in  Cooke  v.  Odeif^ 
where  the  defiNddant  proposed  to  sell*  at  a  certain  pricey 
tobacco  to  the  plaintiff,  who  desired  to  have  till  four  in 
the  afternoon  of  that  day  to  agree  to  or  dissent  from  the 
proposal;  with  which  terms  the  defendant  complied; 
and  the  plaintiff  having  afterwards  sued  him  for  non- 
delivery of  the  tobacco,  Lord  Kenyon  put  it  on  the  true 
ground,  by  sayings  *^  At  the  time  of  entering  into  this 
contract  the  engagement  was  all  one  side;  the  other 
party  was  not  bound."  BvUer  J.  said,  '*  It  has  been 
argued  that  this  must  be  taken  to  be  a  complete  sale 
from  the  time  the  condition  was  complied  with :  but  it 
was  not  complied  with ;  for  it  is  not  stated  that  the  de- 
fendant did  agree  at  four  o'clock  to  the  terms  of  the 
sale ;  or  even  that  the  goods  were  kept  till  that  time.'' 
I  put  the  present  case  on  the  same  ground.  At  the  time 
of  entering  into  this  contract  the  engagement  was  all  on 
one  Mde.  In  Payne  v.  Cave  (a),  it  was  holden  that  the 
defendant,  who  had  bid  at  an  auction,  might  retract  his 
bidding  any  time  before  the  hammer  was  down,  and  the 
Court  said^  *^  The  auctioneer  is  the  agent  of  the  ven* 
dor,  and  the  assent  of  both  parties  is  necessary  to  make 
the  contract  binding;  that  is  signified  on  the  part  of  the 

{a)  3  T.l^  148. 

seller 
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^nailer  by  I^oQclppg  dowa  the  banu^^r^  whit^  was  not 
dpp0  ii^re  l;Ul  the  defendant  hod  retrficted.  An  9uo(bn 
is  not  unapdy  called  locus  pcmit^i^.  Every  bidding 
is  nothing  biofq  than  an  oS^  on  one  side^  which  ia  not 
binding  on  either  side  till  it  is  assented  to.  Butt  acoordp 
ing  to  what  is  now  epntended  fpr^  one  party  would  be 
boood  by  the  offeF>  and  the  other  not»  which  «an  never 
.be  allowed." 

These  cases  have  establish^  the  principle  on  which  I 
decide,  namelyt  that)  till  both  parties  are  agreed,  either 
has  a  right  lo  be  off  The  case  of  Adams  v.  LindseU  is 
supposed  to  break  in  on  them ;  but  I  think  it  does  not» 
becttuse  the  Court  p«t  il;  cm  the  cipcnmstanee  that  the 
offer  was  made  by  the  post,  and  say,  *<  If  the  defend*- 
ants  were  not  bound  by  their  offer  when  accepted  by 
the  ptajntifls)  tiU  the  answer  was  received,  then  the 
plaintiiK  ought  not  to  be  bound  till  after  they  had  re- 
ceived the  notification  that  the  defendants  had  received 
their  answer  and  assented  to  it.  And  so  it  might  go  on 
ad  infinitum.  The  defendants  must  be  considered  in 
law  as  making  during  every  instant  of  the  time  their 
letter  was  travelling,  the  same  identical  offer  tb  the 
plaintiffi;  and  then  the  contract  is  completed  by  the 
acceptance  of  it  by  the  latter.''  If  they  are  to  be  con- 
sidered as  making  the  offer  till  it  is  accepted,  the  other 
may  say,  '*  make  no  further  ofier,  because  I  shall  not 
accept  it;"  and  to  place  them  on  an  equal  footing,  the 
party  who  ofiers  should  have  the  power  of  retracting  as 
well  as  the  other  of  rejecting :  therefore  I  cannot  bring 
myself  to  admit  that  a  man  is  bound  when  he  says,  ^*  I 
will  sell  you  goods  upon  certain  terms,  receiving  your 
answer  in  course  of  post."  However,  it  is  not  neces- 
sary to  touch  that  decision,  for  the  reasoning  of  the 
Court  coincides  with  the  principle  on  which  we  now 
determine.    As  the  Defendant  repudiated  the  contract 

on 
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<m  the  9th  of  Aprils  before  the  expiration  of  the  six 
weeks,  he  had  a  right  to  say  that  the  PlainCiflP  should 
not  enforce  it  afterwards. 

But  upon  the  question  of  varianoe,  we  are  ali  of  opi- 
nion that  none  of  the  counts  apply*  It  is  not  necessary, 
perhaps,  that  the  termini  of  the  Plaintiff's  lease  should 
be  set  out  with  precision;  but  the  variance  is  fiUal,  tf  the 
Plaintiff  has  not,  at  least,  an  interest  which  will  enable 
him  to  perform  his  contract.  The  variance  is  not  in 
words,  but  in  substance.  The  Plaintiff  had  no  sudi 
term  as  that  stated  in  the  first  and  third  counts.  In  the 
second,  he  states  he  had  a  contract  for  a  lease ;  —  such  a 
contract,  to  be  valid,  must  be  in  writing  and  he  cannot 
be  said  to  have  had  it  unless  he  had  it  in  writing.  But 
there  was  no  evidence  of  any  such  contract;  and,  there- 
fore^ upon  both  grounds,  the  rule  must  be  discharged* 

BURROUOH  J.  (a)  coincided  in  discharging  the  rule 
on  the  ground  of  variance. 

Gasxlee  J.  If  this  case  had  rested  on  the  first 
point,  I  should  have  wished  for  time  to  consider  it;  but 
on  the  ground  of  variance,  I  have  no  doubt  that  this 
rule  must  be 

Discharged. 

(a)  Park  J.  was  absent  at  chambers' 
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Jones  and  Another  v.  Studd. 


ASSUMPSIT.    In  the  first  count  of  the  declaration.  Where,  to  an 

the  Plaintifik,  as  indorsees,  sued  the  Defendant  as  b^nof^. 

drawer  of  a  bill   of  exchange  for  857/«  lOs.  due  Sep'  changet  the 

tember  27th,  1826 ;  the  second  and  other  counts  were  for  ^cfendant 

pleaded  a 
goods  sold,  money  lent,  &c.  rambling  de- 

The  Defendant  pleaded  non  assumpsit  as  to  the  second  murrable  plea, 

and  subsequent  counts,  except  as  to  857/.  lOs.  parcel  ^^d*o"bea 

of  the  sums  mentioned  in  those   counts;   and   as  to  trick  on  the 

the  857/.  lOs.  in  those  counts,  actio  non,  because  after  ^^'  ^**!  ^^^ 

C»ourt  ordered 
the  making  of  the  supposed  promises  in  the  declaration  \t  to  be  struck 

mentioned,  and  before  the  suit  commenced,  the  De-  o«t  on  an  affi- 
fendant  drew  his  bill  on  Fraser  and  Co.  in  favour  of  ^igehood,  eiv- 
Lupion,  who  on  the  1st  ofApil  1828  indorsed  to  Plain-  ing  the  De- 
tiffs,  whereupon  Defendant  became  liable  to  pay  Plain-  j     |  V^^ 
tifis  the  amount;  et  hoc  verificare,  &C  novth  and  re- 

And  as  to  the  supposed  promise  and  undertaking  in  quiring  him  to 
the  first  count;  that  before  the  bill  of  exchange  therein  ^^g,^  *"** 
mentioned  became  due,  the  Plainti£&  indorsed  the  bill 
to  persons  unknown  to  the  Defendant,  and  delivered  it 
to  them ;  and  that  it  remained  in  the  hands  of  such 
persons;  whereupon  the  Defendant  became  liable  to 
pay  them  the  sum  in  the  declaration  mentioned ;  et  hoc 
verificare,  &c. 

Upon  an  affidavit  by  the  Plaintiffs,  that  the  bill  in- 
dorsed to  them  by  iMpUm  on  the  1st  of  Aprils  a  few 
days  after  it  was  made^  had  remained  in  their  hands 
till  it  was  discounted  by  their  bankers ;  but  that  being 
afterwards  returned  by  the  bankers,  the  Plaintiff  gave. 

Vol.  IV.  Y  y  them 
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them  a  check  for  the  amount,  and  never  again  pat 
JoMBs        ^^  ^''^  ^°  circulation;  that  after  it  became  due  they 
V.  received   a   letter   from    the  Defendant,    praying  in- 

Sxunft      dulgence, 


Taidy  Serjt  obtained  a  rule  itfW,  to  strike  the  second 
and  third  pleas  out  of  the  plea  pleaded,  (a) 

J(me%  Serjt,  who  shewed  cause,  contended,  that  if 
these  pleas  were  struck  out,  a  part  of  the  dedaration 
would  be  unanswered;  and  relied  on  Smith  ▼•  Bads^ 
tt^//(&},  where  the  Court  resolved  not  to  interfere  with 
pleas  on  motion,  unless  they  were  a  mockery  of  the 
Court,  or  required  different  modes  of  trial,  or  were 
likely  to  perplex  the  Plamtiff  unnecessarily  with  nice 
points  of  law. 

The  Court  thought  this  a  plea  of  the  latter  descrip- 
tion, clearly  demurrable,  and  a  mere  trick  on  the  fiue 
of  it 


Gaselee  J.  said,  I  think  this  is  a  proper  and  mer- 
ciful application,  and  that  the  rule  ought  to  be  made 
absolute,  with  leave  for  the  Defendant  to  plead  de  vavo, 
upon  his  undertaking  to  try  after  term.  Smith  t.  Badk* 
noell  was  decided  with  reference  to  the  particular  plea 
pleaded  in  that  case ;  but  the  present  case  falls  within 
the  prindple  laid  down  in  Blewitt  v.  Marsden  (c),  where 
the  Court  said,  <*  That  there  might  be  occasions  where 
they  would  not  enter  into  any  question  as  to  the  truth 
of  a  plea  of  judgment  recovered,  pleaded  in  the  usual 
form,  upon  motion,  but  await  the  time  for  producing  the 
roll  when  such  a  plea  would  be  regularly  disproved; 


(«)  SU. 


(b)  Ante^sii, 


(c)  ioEaitf%z7* 


but 


IN  THE  Ninth  Year  of  GEO.  IV. 

but  they  expressed  great  indignatioii  against  the  abuse 
which  had  grown  up  of  late,  and  was  continually  in- 
creasing, of  loading  and  degrading  the  rolls  of  the  Ck>urt 
with  sham  pleas  of  this  nonsensical  nature,  making 
them  the  vehicles  of  indecorous  jesting;  by  which  it 
sometimes  happened  that  the  time  of  the  Court,  which 
ought  to  be  better  employed,  and  was  suflSciently  en- 
gaged with  the  real  business  of  the  suitors,  was  taken 
up  in  futile  investigations  of  nice  points,  which  might 
arise  on  demurrers  to  such  sham  pleas.  And,  there- 
fore, in  order  effectually  to  put  a  stop  to  this  practice  in 
future,  they  made  the  rules  absolute  in  this  and  several 
other  causes,  wherein  the  same  form  of  plea  had  been 
ffled.*' 

Rule  absolute. 
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DixoN  and  Another  v.  Hovill  and  Another.       May  1%. 


HTHE  Defendants  being  about  to  send  deals  by  the  Plaintiff  en- 
Plaintiffs'  ship,  the  Brothers^  found,  that  in  con-  pK«d  to  effect 
^  .         ,  ,  .  ,        for  Defendant 

sequence  ot  reports  agaidst  her  sea-worthmess,   they  aninnirance 

could  not  effect  an  insurance  on  their  goods  at  so  low  ^^  mch 

a  rate  as  if  they  were  sent  by  a  ship  of  good  character,  ^^  ^  ^^ 

even  of  the  second  class ;  whereupon,  in  consideration  Defendant's 

that  they  would  not  abandon  their  design  to  send  the  "ij|*^«*«»* 

deals  by  the  Plaintiffs'  ship,  he  undertook  to  effect  an  havbgleen 

performed,  and 
tbe  Defendant  never  having  required  to  see  the  names  on  the  policy :  Held,  that  in  an 
action  for  the  premium,  he  could  not  object  that  the  names  of  the  underwriters  had 
never  been  exhibited  to  him  for  his  approval. 
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1828.       umiranoe  on  the  deals  at  the  ordinary  rate)  with  i 

to  the  Defendants'  satisfiurtion,  pursuant  to  the  foUowiilg 
agreement:  — 

•*  Messrs.  iifowa  and  Sons,  — I  hold  myself  rcspon- 
sible  to  effect  an  insurance  for  your  goods  on  board  the 
Brothers  {Cape  (f  Gt)od  Hopt\  ralued  SOOl,  at  40».  per 
cent.^  with  such  names  as  shall  be  to  your  satis&ction, 
you  paying  sucii  premium. 

««  Thomas  Dixon,  Senior. 

"  P.  S.  —  If  the  premium  of  second  class  ships'  in- 
surance should  exceed  405.  premium,  such  premium  as 
is  given  we  have  no  objection  to  pay. 

«  J.  HOVILL.* 

The  Plaintifis  being  thus  authorized  to  effect  an  in- 
surance on  the  deals,  effected  an  insurance  in  the  name 
of  Hoskin  and  Russell,  brokers,  for  \60QLi  700L  on  the 
ship,^  and  the  interest  in  the  remaining  3002.  declared 
on  deals.  The  policy  was  left  in  the  hands  of  Hoskin 
and  JRusseU,  Plaintiffs'  brokers,  and  the  names  of  the 
underwriters  were  never  shewn  to  the  Defendant.  Tlie 
ship  sailed  in  November  1826,  and  performed  her  voyage 
to  the  Cape  of  Good  Hope  hi  safety ;  and  the  Defendants, 
who  knew  that  their  goods  had  been  insured,  never  en- 
quired about  the  names  of  the  underwriters,  or  took  any 
exception  to  dieir  sufficiency.  Having  afterwards  re- 
fused to  repay  the  PhMtifflhe  premhan  whieh  he  had 
paid  for  them  on  die  policy,  be  songht  to  recover  the 
aaoouBt  in  diis  action  for  money  paid  to  the  Defeaduits' 
use.  At  the  trial  before  Gaselee  J.,  London  sittings  after 
Miehadmas  term,  upon  proof  of  the  foregoing  fads^  a 
verdict  was  found  for  the  Plaintiff,  notwithstaoding  it  was 
objected,  that  to  entitle  him  to  claim  against  the  De- 
fendants, he  ought  to  have  exhibited  to  the  Defendants 
the  names  of  the  underwriters,  to  ascertam  iribetber  they 
were  satisfactory  or  not,  before  he  effected  the  insurance; 

and 
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•nd  that  an  authority  to  eflfect  an  insurance  <m  goods 
did  not  warrant  the  Plamti£b  to  e£fect  an  insurancse  on 
ship  and  goods.  But  upon  these  objections,  £.  Lames 
Serjt  having  obtained  a  rule  nisi  to  enter  a  nonsuit 
instead  of  the  verdict, 

Wiide  Seijt,  who  shewed  cause,  contended,  that 
the  obvious  meaning  of  the  agreement  was,  not  that 
the  names  of.  the  underwriters  should  be  submitted  to 
the  Defendants  for  their  approbation,  but  that  they 
should  be  names  to  which  no  person  could  take  excep- 
tion ;  and  that  the  Defendants  having  had  the  advantage 
of  the  poliqr  without  making  any  objection,  could  not 
now  say  they  had  not  been  satisfied.  •  With  regard  to 
the  authority,  it  had  been  substantially  pursued ;  for  the 
interest  of  the  Plaintiffi  in  the  deals  being  declared,  it 
was  immaterial  whether  the  insurance  was  separate  or 
joined  in  an  insurance  on  the  ship. 

Lames,    The  Defendants  were  entitled  to  see  the 
names  of  the  underwriters,  before  they  could  be  called 
on  for  the  premium.     In  Doffaoell  v.  Impey  (a),  the  sta- 
tute 5  Q.  S.  c.  SO.  haviug  authorized  commisiBioners  of 
bankrupts  to  commit  any  person  who  shall  refuse  to 
answer  *^  to  the  satis&ctiun  of  the  commissioners,"  it 
was  holden  not  sufficient  for  a  banl^upt  to  make  such  an- 
swers to  the  commissioners  as  might  generally  be  deemed 
satisfactory,  unless  they  were  actually  satisfactory  to  the 
commissioners  themselves.     In  Thirshf  v.  Helbot  (i), 
where  by  an  award,  one  of  the  parties  was  to  be  bound 
with  such  sureties  as  the  other  should  approve^  and 
they  were  then  to  sign  mutual  releases,  this  was  holden 
to  mean,  not  such  sureties   as  should  generally  be 
esteemed  good,  but  such  as  the  other  party,  upon  their 

(a)  iB.fsfC.  173*  (b)  3  Mod, «;«. 
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being  named,  should  actually  approve  of;  and  thait  as 
he  had  the  power  of  disapproving,  the  award  was  not 
final,  and,  therefore,  void:  and  in  Humphriei  y»  Car^ 
vMo{a\  a  sale  of  goods  on  Saiurdm/^  subject  to  the 
purchaser's  approval  of  their  quality  on  Monday^  was 
holden  not  to  be  binding  on  the  purchaser  till  the  Mon- 
day had  elapsed  without  his  disapproval.  The  policy, 
too,  being  effected  on  the  ship  and  goods,  was  no  more 
within  the  authority  to  effect  a  policy  on  goods  only, 
than  the  taking  a  large  house  would  be  within  an 
authority  to  take  a  cottage.  The  policy  on  the  ship, 
being  necessarily  in  the  hands  of  the  Plaintifi'  broker, 
the  Defendants  had  no  means  of  turning  it  to  their 
own  account;  they  could  never  have  sued  on  it. 


Park  J.  {a)  There  is  no  ground  for  the  objection 
which  has  been  made.  The  language  of  the  agreement 
is,  **  I  hold  myself  responsible  to  effect  an  insurance  on 
your  goods  on  board  the  Brothers  {Cape  of  Good  Hqpe\ 
valued  300/.  at  405.  per  cent.^  with  such  names  as  shall 
be  to  your  satisfaction,  you  paying  such  premium."  It 
never  was  intended  that  the  names  of  the  underwriters 
should  be  submitted  to  the  Defendants  for  previous 
approbation^  but  merely  that  they  should  be  unexcep- 
tionable names ;  names  of  persons  competent  to  pay  ia 
case  of  loss.  Then  the  insurance  was  eflected  in  No- 
vember  18i2(5 ;  the  voyage  to  the  Cape  of  Good  Hope^ 
was  successfully  completed ;  the  Defendants  never  called 
for  the  names  of  the  underwriters ;  they  had  the  advan- 
tage of  the  protection  derived  from  the  insurance  during 
the  whole  voyage,  and  now  they  refuse  to  pay  the  pre- 
mium. Tiie  objection  has  been  raised  on  the  word 
satisfaction^  which  we  are  called  on  to  read  as  approba-- 
tton.     In  Thirsby  v.  Helbotj  and  Humphries  v.  Carvalho^ 

(a)  i6  Saitf  45.  (b)  Bejt  C.  J.  wu  gone  to  chambers. 

approved 
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approoed  is  the  word  employed.  As  to  Domell  v,  /«*  ^  l%i%* 
pey^  it  is  a  Tery  far-fetched  analogy}  to  compare  the 
language  of  a  statute  giving  commissioners  authority  to 
commit  where  an  answer  is  not  made  to  their  satbfac- 
tion,  with  the  language  of  a  contract,  by  which  a  party 
engages  to  procure  a  policy  with  names  to  the  satisfac- 
tion of  the  person  insured. 

With  respect  to  the  second  objection,  it  b  entirely 
without  weight  The  insurance  was  effected  on  the 
goods,  and  though  the  policy  was  in  the  hands  of  the 
broker,  the  Defendants  might  have  sued  on  it,  averring 
interest  in  themselves,  and  a  court  of  equity  would  have 
compelled  the  broker  to  produce  it  for  the  purposes  of 
the  suit 

BuRROUOH  J.  If  I  had  fully  understood  the  nature 
of  the  objection,  I  should  not  have  concurred  in  grant* 
ing  a  rule  fifii. 

Gaselee  J.  Whatever  right  the  Defendants  might 
originally  have  had  to  enquire  into  the  sufficiency  of  the 
underwriters,  it  is  too  late  for  them  npw  to  take  the 
objection,  after  lying  by  so  long.    The  rule  must  be 

Discharged. 
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Maj  13.  Robertson  v.  M'Dougall. 

The  Plaintiff    ^"H£  Plaintiff  having  had  differences  with  one  JSneas 

having  adver-  Morrison^  agreed  to  submit  them  to  arbitration,  and 

bond,executed  the  Defendant,  a  London  attorney,  became  surety^  by 

to  him  by  the  bond,  for  the  performance  of  the  award  by  JSneas  JUbr- 

Defendant) 

the  payment  "*^' 

of  which  had        The  deed  of  sabmission,  bearing  date  Jime  182^ 

been  renited     contained  a  proviso  that  it  should  not  vacate  on  the 

coune  of  liti-   death  of  either  of  the  parties. 

gation  m  JSneas  Monism  died  in  September  1823. 

Sdityof  the       ^^  arbitrator  published  his  award  in  JifgM/  1824, 

bond  had  been  and  directed  a  sum  of  money  to  be  paid  to  the  Plaintiff; 

disputed,  the     ^hich,  not  having  been  paid,  he  sued  the  Defendant  oa 

published,        the  above-mentioned  bond. 

among  the  The  Defendant  suffered  judgment  by  default  in  the 

bkdTo^^r  ^^^^^  Bench,  but  brought  error  in  the  Exchequer 

the  bond  at  an  Chamber,  upon  which  the  chief  ground  of  defence  was, 

auction,  a         ^y^^^  notwithstanding  the  clause  in  the  deed  of  sub- 

statement  oi 

all  the  cifvum-  mission,  the  award  was  void,  as  having  been  made  after 

stances  under  the  death  of  JSneas  Morrison,  (a)    He  also  filed  a  bill  in 

bond  waT  equity  to  restrain  the  Plaintiff  from  proceeding  on  die 

given,  and  al-  bond,  and  to  compel  him  to  go  into  all  the  matters 

SJSff  con.  ^^^^'^  *®  arbitration  had  comprehended, 

eluded <<His       The  PIainti£^  on  his  part,  had  issued  an  execution  on 

object  is  either  the  judgment  by  default  m  the  King's  Bench,  which 
to  extract 

money  from  the  pocket  of  an  unwary  purchaser,  or,  what  is  more  likely,  by  this 
threat  of  publication  to  extort  money  from  me : " 

Held,  that  this  exceeded  the  latitude  allowed  for  privileged  communications,  or 
obsenrations  on  titles  by  a  party  interested ;  and  that  it  was  a  libel,  althoogh  no 
express  malice  was  proved. 

{a)  4Bmgi.4$s* 

execution. 
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execution,  es  issued  after  the  allowance  of  a  writ  of  error,       1M6« 
was  afterwards  set  aside;  aud  in  this  state  of  aCEurSf    ^     '   '  ' 
before  the  determination  of  the  writ  of  error,  or  of  the  «. 

bill  in  equity,  the  Plaintiff  advertised  the  Defendant's   WDoooalu 
bond  for  public  sale  by  Mr.  Hoggart^  the  auctioneer. 

The  Defendant  had  previously  offered  1000/.  to  end 
all  matters  indifference:  the  Plaintiff  demanded  1250/., 
which  Defendant  refused  to  give,  when  Plaintiff  said, 
**  I  will  advertise  the  bond,  and  he  shall  see  the  ad- 
vertisement under  his  nose.'^ 

Hoggart  having  written  to  the  Defendant  to  ap- 
prise him  of  the  circumstance,  the  Defendant  wrote  the 
following  answer,  which,  with  some  introductory  matter, 
he  afterwards  printed  and  circulated  among  the  persons 
who  were  present  in  the  auction-room  when  the  bond 
was  put  up  for  sale. 

«  11th  4pri/ 1827. 

**  Sir,  -—  I  have  to  acknowledge  the  receipt  of  your 
favour  of  this  date^  and  have  to  thank  you  for  the  cour^- 
tesy  of  the  communication.  I  have  no  doubt  you  know 
me  well  enough  to  be  assured,  that  if  I  owed  to  Mr. 
Eobertson  any  money  <mi  bond,  there  would  be  no 
occasion  for  him  to  resort  to  the  wicked  expedient  he  ^ 
now  attempting.  His  object  is,  either  to  extract  money 
out  of  the  pocket  of  an  unwary  purchaser,  or,  what  i# 
more  likely,  by  means  of  this  threat  of  publication  tp 
extort  money  from  me. 

'<  That  the  bond  is  not  worth  one  farthing  is  dear  to 
demonstration,  and  as  there  is  an  existing  suit  ia  equity  to 
set  it  aside^  I  imagine  you  will  not  think  you  acquit  yourself 
prqperly  to  the  public,  without  you  add  to  the  advertise* 
ment  for  the  sale  that  there  is  a  suit  in  dependence.  Yoo 
ask  me,  whether  I  would  choose  that  the  bond  should 
go  into  the  market  ?  I  have  no  means  of  prevaiting  you 
carrying  into  the  market  an  article  <^  no  value ;  but  if 
by  your  putting  to  me  the  above  question,  you  meant 

that 
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1828*       that  I  should  offer  to  become  the  purchaser,  I  have  only 

^,  "„:.  ~       to  add,  that  if  you  were  to  offer  it  to  me  for  10/^  I  should 
.   Robertson    •     .         .        "^         .       i       ^        * 
9.  iiesitate  about  accepting  the  offer* 

M«DouQALL.  «« I  am,  &c. 

*•  Alexander  M^Dougaix." 

Upon  this  th6  Plaintiff  commenced  the  present  action 
against  the  Defendant  for  a  libel. 

The  declaration  stated:  "That,  before  the  time  of 
committing  the  said  grievances  by  the  Defendant,  to 
wit,  on  the  17th  of  July  1823,  at  London^  &&,  the  De- 
fendant made  his  certain  bond  or  writing  obligatorv, 
sealed  with  his  seal,  and  thereby  acknowledged  himself 
to  be  held  and  firmly  bound  to  the  Plaintiff  and  one 
William  Roberts  in  the  sum  of  10002. 

<*  That  the  Plaintiff  was  desirous  of  selling,  as  &r 
as  he  lawfully  might,  his  interest  in  the  said  bond  or 
writing  obligatory,  by  public  auction,  and  for  that  pur- 
pose he,  before  and  at  the  time  of  committing  the  said 
^ievances^  to  wit,  on  the  SOth  of  April  1827,  at  London^ 
&c^  caused  the  said  bond  or  writing  obligatory,  and 
his  said  interest  therein,  to  be,  and  the  same  then  and 
there  were,  put  up  to  sale  by  public  auction,  by  one 
Charles  Launcelot  Hoggart,  as  the  auctioneer  and  agent 
of  the  Pkintiff,  in  order  that  the  same  might  be  then 
Bnd  Acre  sold  for  the  Plaintiff.  Yet  the  Defendant, 
well  knowing  the  premises,  but  greatly  envying  the 
happy  state  and  condition  of  the  Plaintiff,  and  con^ 
triving,  and  wickedly  and  maliciously  intending  to  in- 
jure the  Plaintiff  in  his  good  name,  fame,  and  credit, 
and  to  bring  him  into  public  scandal,  infamy,  and  dis- 
g;race  with  and  amongst  all  his  neighbours^  and  other 
good  and  worthy  subjects  of  this  kingdotn,  and  to  cause 
it  to  be  suspected  and  believed  by  those  neighbours 
and  subjects  that  he,  the  Plainti^,  had  been,  and  was^ 
guihy  of  the  offences  and  misconduct  thereinafter  men^- 
tioned  to  have  been  charged  upon  and  imputed  to  the 

PUintiff, 
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Plainti£^  and  to  cause  it  to  be  suspected  and  belieyed  1MB* 
that  he  had  no  interest  in  the  said  bond  or  writing 
obligatory,  and  that  nothing  was  due  and  owing  thereon 
from  the  Defendant  to  the  Plaintiff,  and  that  the  same  M«Dougaix. 
was  of  no  value,  and  to  hinder  and  prevent  the  Plaintiff 
from  selling  and  disposing  of  the  said  bond  or  writing 
obligatory,  and  of  his  said  interest  therein,  and  to  cause 
and  procure  the  Plaintiff  to  sustain  and  be  put  to 
divers  great  expences  attending  the  said  exposure  to 
sale^  and  to  vex,  harass,  oppress,  impoverish,  and 
wholly  ruin  him  the  Plaintiff,  heretofore  and  upon 
the  said  exposure  to  sale  of  the  said  bond  or  writing 
obligatory,  and  of  the  Plaintiff's  interest  therein,  and 
before  the  said  bond,  and  the  Plaintiff's  interest  there* 
in,  had  been  sold  or  disposed  of,  to  wit,  on  the  day 
and  year  last  aforesaid,  at  London  aforesaid,  &c., 
falsely,  maliciously,  and  injuriously  composed,  printed, 
and  publish^,  and  caused  to  be  composed,  printed, 
and  publbhed,  a  certain  fidse,  scandalous,  malicious, 
and  defamatory  libel  of  and  concerning  the  Plaintiffi 
and  of  and  concerning  the  said  bond  or  writing  ob^ 
ligatory,  and  the  said  exposure  to  sale  by  the  Plain** 
tiff,  in  which  libel  was  and  is  contained  the  false, 
scandalous,  defamatory,  or  libellous  matter  following^ 
that  is  to  say:  <  The  1000/.  bond  advertised  for  sale  by 
Mr.  Hqggarti  of  Broad  Street.  The  above  is  advertised 
as  if  it  were  a  money  bond  of  a  responsible  gentleman, 
and  how  Mr.  Hoggart  can  reconcile  it  to  his  character 
to  suppress  the  facts  with  which  he  was  perfectly  ac^ 
quainted,  is  for  him  to  explain.  The  short  circumstances 
are  these :  Mr.  JEmat  Morriion  of  Gla^gow^  now  de^ 
ceased,  and  John  Bobertson  oi  London j  recently  a  bank** 
rupt,  had  occasion  to  refer  to  arbitration  certain  dis^ 
puted  accounts :  each  party  procured  a  friend  to  enter 
into  a  surety  bond  in  1000/.  for  the  due  performance  of 
the  award  to  be  made :  pending  the  arbitration,  Mr* 
Morrison  died,  and  indmation  was  given  that  the  surety 

considered 
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considered  himsdf  dischaif^ed;  'Mir.Boberismf  howerer, 
forced  the  matter  to  proceed,  and  the  arbitrators  having 
^.  differed,  he  procared  from  an  umpire  an  award  in  his 

M^DoooAVU  own  iavour.     Proceedings  hare  been  institated  in  equity 
m  this  country,   and  also  Scotland^  to  set  ande  this 
award,  and,  of  course,  to  have  deliyered  up,  to  be  can- 
celled, the  bond  of  the  surety  for  the  performance  of  it 
This  is  the  very  bond  now  offered  for  sale !     The  fol- 
lowing letter  will  shew  that  Mr.  Hi^art  was  perfecdy 
aware  of  the  circumstances  previously  to  advertising  it.' 
(Here  followed  the  letter  before  set  out;  and  the  declar- 
ation concluded,  that)  '<  by  reason  of  die  premises  the 
Plaintiff  had  been  greatly  injured  in  his  good  name^ 
fame,  and  credit,  and  brought  into  public  scandal,  in- 
fiuny,  and  disgrace  among  his  neighbours,  and  other 
good  and  worthy  subjects,  many  of  whom  suspected  and 
believed,  and  still  dp  suspect  and  bdieve^  the  Plaintiff 
to  have  been,  and  tobe^  guilty  of  the  said  offences  and  mis* 
conduct,  and  have^  by  reason  of  the  committing  the  said 
grievances  by  the  Defendant  as  aforesaid,  from  thence 
hitherto  wholly  refused,   and  still  do  refuse,  to  have 
any  transaction,   acquaintance,   or  discourse  with  the 
Plaintiff  as  they  before  were  used  and  accustomed 
to  have,  and  otherwise  would  have  had ;  and  also  by 
reason  thereof  divers  of  the  liege  subjects  of  our  lord 
the  king^  who  were  present  at  and  upon  the  said  ex- 
posure of  sale,  and  who  were  then  and  there  about  to 
be  and  become  purchasers  of  the  said  bond  and  of  the 
Phiintiff's  interest  therein,  and  who  might  and  wouhl 
otherwise  have  bid  for  and  purchased  the  same^  were 
then  and  there  deterred  and  prevented  from  bidding  for 
and  becommg  the  purchasers  of  the  said  bond,  and 
of  the  Plaintiff's  interest,  and  then  and  there^  and 
irom  thence  hitherto,  have  respectivdy  wholly  declined 
to  purchase  the  same,*  and  thereby  the  Plaintiff  was 
then  and  there  hindered  and  prevented  from  selling  and 
disposing  of  the  said  bond,  and  of  his  s«d  interest  therein, 

and 
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and  batb  thereby  not  only  lost  and  been  depmed  of  all  1 8S8. 
the  adrantages  and  emoluments  which  he  might  and 
would  have  derived  and  acquired  from  the  sale  theteo^ 
but  hath  been  forced  and  obliged  to  pay,  lay  out,  and 
expend  divers  large  sums  of  money,  amounting  in  the 
whole  to  a  large  sum  of  money,  to  wit,  die  sum  of  SOL 
in  and  about  the  said  exposure  to  sale,  and  ezpenceB 
incidental  thereto,  to  wit,  at  London^  &c.  and  the  Plain* 
tiff  hath  been,  and  is,  by  means  of  the  premises^  otherwise 
greatly  injured." 

The  general  issue  was  pleaded,  and  justifications  in 
idation  to  various  parts  of  the  foregoing  statement;  but 
there  was  no  plea  aHefpng  it  to  be  true  that  the  Plaintiff 
meant  to  take  in  the  unwary,  or  to  eztx>rt  money  from 
the  Defendant.  At  the  trial  before  Gasdee  3^  London 
sittings  after  Michaelmas  term,  the  Plaintiff's  oonnsd 
abandoned  the  charge  of  slander  pf  title,  and  confined 
his  claim  to  the  personal  libel  on  the  Plaintiff,  which  it 
was  alleged  was  included  in  the  Defendant's  letter  to 
'  Hoggart.  But  after  proof  of  the  foregoing  circum- 
stances, Gasdee  J.  told  the  jury,  that  if  the  Defendant 
bad  resorted  to  the  statement  concerning  the  bond  as 
a  pretence,  and  had  gone  out  of  his  way  to  attack  the 
Plaintiff's  character,  he  would  be  liable  to  answer  for  it 
in  damages ;  but  i^  having  a  fiur  ground  for  his  observ- 
ations on  the  bond,  he  had  only  in  warmth  a  litde 
exceeded  the  bounds  of  temperate  statement,  he  stood 
excused. 

The  jury  were  discharged  upon  the  special  pleas,  and 
found  a  verdict  for  the  Defendant  upon  the  genend 
issue. 

SpankU  Serjt  obtmned  a  rule  nisi  for  a  new  trial  on 
die  ground,  tiiat  though  the  cireumstaooes  in  vrbkA  the 
Defendant  was  placed  might  have  justified  him  in  em- 
ploying strong  language  with  respect  to  the  bond,  he 

could 
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IB9B»       Gould  not  go  beyond  an  attack  on  the  title  of  that  instra* 
RoBia'rainr    ™®^^  ^^^  charge  the  Plaintiff  with  extortion  and  an 
V.  attempt  to  take  in  unwary  purchasers. 

M>DOOGAIX. 

Wilde  Serjt.  shewed  pause.  Taking  the  whole  of  the 
declaration  togetheri  it  is  clear  that  the  action  was 
brought  for  a  libel  tending  to  impede  the  sale  of  the 
PlainUff's  bond;  and  the  circumstances  in  which  the 
Defendant  stood  sufficiently  excused  him  for  the  state- 
ment he  had  made*  Where  a  party  has  an  interest  m 
the  subject  on  which  he  makes  a  representation,  he  is 
not  liable  unless  the  jury  find  express  malice;  even 
though  he  exceed  the  bounds  of  temperate  language^ 
malice  cannot  be  implied.  The  law  makes  allowance 
for  human  infirmity,  and  excuses  the  warmth  of  an 
expression  if  die  occasion  be  such  as  to  call  it  forth.  In 
Hargrove  v.  Le  Breton  (a),  where  the  Defendant  as 
agent  for  a  party  interested,  prevented  the  sale  of  an 
estate  by  prodaimmg  that  a  person  who  had  mortgaged 
it  to  the  Plaintiff  had  become  bankrupt^  Lord  Mans^ 
JIM  said,  **  We  are  clear,  that,  under  such  cirenm« 
stances,  malice  cannot  be  implied.  No  action  lies  for 
giving  the  true  character  of  a  servant"  In  PiU  v. 
Z)oim«ii(6),  where  the  Defendant,  a  trustee  for  1% 
wrote  a  letter  to  a  person  who  was  about  to  purchase  of 
the  Plamtlff  an  estate  conveyed  from  1%  stating  that 
y.  was  insane^  and  the  conveyance  void.  Lord  JBfieii- 
borough  says,  **  the  learned  Judge  ought  to  have  em* 
bodied  in  his  proposition  to  the  jury,  whether,  under 
all  the  circumstances,  the  Defendant  acted  bondfdgf 
considering  the  passion,  the  eagerness  to  complain,  and 
the  character  and  situation  of  this  Defendant."  In 
Fairman  v.  Ives  (e)^  BeU  C.J.  said,  <<  The  Defendant 
seems  to  have  felt  that  the  Plaintiff  had  treated  him  very 

ia)  4  Burr.  %4%%.        (h)  iM.tSfS.  639.        W  sB.fsfjf.  64%. 

ill, 
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ill»  and  the  letter  contains  such  expressions  as  an  angry  ^  1898. 
man  was  likely  to  use,  and  such  as  would  have  rendered 
the  letter  a  libel  if  it  had  been  sent  into  general  cir- 
culation, or  to  any  individual,  without  a  sufficient  cause 
to  justify  the  sending  of  it.  But  the  circumstances  under 
which  this  letter  was  sent,  rendered  it  a  privileged  com- 
munication. It  was  an  application  for  the  redress  of  a 
grievance  made  to  one  of  the  king's  ministers,  who,  as 
the  defendant  honestly  thought,  had  authority  to  affi>rd 
him  redress.  And  this  may  be  done  without  hazard  of  an 
action  or  prosecution,  if  the  application  be  made  hondjide^ 
with  a  view  to  obtain  redress  for  some  injury  received,  or 
to  prevent  or  punbh  some  public  abuse."  In  M^DougaU 
V.  Claridge  (a),  where  the  defendant*  had  an  interest  in 
the  subject,  he  was  excused  for  saying  that  the  plaintiff 
had  improperly  conducted  the  concerns  of  the  persons 
the  defendant  addressed.  And  inDunman  v.  Bi^  (d),  the 
defendant,  who  supplied  the  plaintiff  with  beer,  and  had 
promised  to  inform  the  plaintiff's  surety  of  any  de&ult  in 
the  plaintiff's  payments,  was  held  excused  for  telling  the 
surety  that  the  plaintiff  was  a  rogue  and  a  rascal,  and 
had  sent  back,  as  unmerchantable,  beer  which  he  had 
adulterated  himself;  there  being  money  due  from  the 
plaintiff  to  the  defendant  for  beer,  in  respect  of  which 
the  surety  had  given  a  guarantee.  Here,  the  circum- 
stances of  the  advertisement  and  sale  of  the  bond  were 
calculated  to  irritate  the  Defendant;  there  had  been 
much  bickering  and  litigation  between  the  parties ;  there 
was  nothing  from  which  malice  could  be  inferred,  and 
the  strongest  expressions  against  the  plaintiff  had  all 
reference  to  the  bond  in  which  the  Defendant  had  an 
interest,  and  upon  the  subject  of  which  he  was  entitled 
to  make  representations.  The  only  question,  therefore, 
was,  whether  those  repres^tations,  though  expressed  in 

(a)  iCamp^%67.  (b)  X^.  note. 

warm 
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18S8.  warm  language^  were  made  bond  fde  with  a  view  to  the 
Defendant's  own  affair8»  or  whether  the  $ubject  of  the 
bond  was  artfully  and  maliciously  made  the  cover  for  an 
•WDoiMUUi.  attack  on  the  Plaintiff's  character.  The  jury  having 
negatived  the  latter  supposition,  there  is  no  ground  for 
a  new  trial* 


Spankie.  Although  a  portion  of  the  dedaratioo  < 
plains  of  slander  of  title,  that  was  expressly  abandoned 
at  the  trial,  and  another  portion  of  it  rests  altogether  on 
the  attack  on  personal  character,  and  the  consequences 
resulting  to  the  Plainti£  The  cases  cited,  therefore^ 
are  inapplicable,  because  they  all  relate  to  slander  of 
title.  But  to  say  that  a  party  acts  only  for  the  purpose 
of  extortion,  or  of  taking  in  the  unwary,  is  an  attack  en 
personal  character,  wholly  unconnected  with  investi- 
gation of  title,  and  for  which,  the  previous  litigation  and 
bickering  between  the  parties  affi>rds  no  justification, 
however  it  might  operate  in  mitigation  of  damages. 
But  even  in  slander  of  titles  although  where  a  party 
has  an  interest,  he  is  allowed  to  use  strong  expressions, 
he  must  confine  himself  to  his  object,  and  not  travel  out 
of  his  way  to  injure  his  opponent's  character.  In  Brcfsm 
v.  Croom  (a)  it  was  held  that  an  advertisement  in  a  public 
paper,  strongly  reflecting  upon  the  character  of  an  in- 
dividual who  has  been  declared  bankrupt,  is  libellous^ 
—-although  published  with  the  avowed  intention  of  con- 
vening a  meeting  of  creditors  for  the  purpose  of  con- 
sulting upon  the  measures  proper  to  be  adopted  for  their 
own  security,  —  if  the  legal  object  might  have  been 
obtained  by  means  less  injurious. 

Best  C.  J.    This  was  an  action  to  recover  dami^ges 
for  a  libel,  and  it  is  material  to  state  that  the  dedaration 

(a)  %Stark.N.P.C%^j. 

contains 
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ooDtains  a  charge  against  the  Defendant  for  a  personal        1828. 
libel,  the  effecst  of  which  b  to  injure  the  Plaintiff  in  his     '      ^  "^ 
character.    There  is  also  a  charge  for  slander  of  title,  «. 

but  that  may  be  considered  as  out  of  the  question,  M'Douoaix. 
having  been  abandoned  at  the  trial ;  and  the  question  is, 
whether  this  libel  on  the  Plaintiff's  character  is  excused 
by  the  circurostanoes  under  which  it  was  published.  If 
an  individual,  unauthorised,  publishes  reflections  on  a 
roan's  character,  and  injury  results  from  the  publication, 
the  law  does  not  enquire  into  his  motives.  But  i^  in  tha 
performance  of  a  duty,  he  makes  charges  honestly,  even 
though  he  express  himself  witli  warmth,  he  is  excused ; 
for  the  law  has  respect  to  human  infirmity:  he  must, 
however,  confine  himself  to  what  the  occasion  requires^ 
for  if  he  goes  beyond  it,  imputing  base  motives,  he  is 
not  excused,  unless  he  justifies  himself  by  shewing  the 
truth  of  his  assertions.  Now,  what  is  the  publication 
in  question  ?  **  The  1000/.  bond  advertised  for  sale  by 
Mr.  Hoggart  o^  Broad  Street.  The  above  is  advertised 
as  if  it  were  a  money  bond  of  a  responsible  gentleman, 
and  how  Mr.  Hoggart  can  reconcile  it  to  his  character, 
to  suppress  the  fiicts  with  which  he  was  perfectly  ac- 
quainted, is  for  him  to  explain.  The  short  circum- 
stances are  these.  Mr.  JEneas  Morrison  of  GlasgcWf  now 
deceased,  and  «7bAii  Bobertson  o(  London^  recently  a  bank- 
rupt,'' —  that  was  a  fact  he  was  authorized  to  state ;  but 
he  goes  on,  and  after  stating  the  other  circumstances  at- 
tending the  bond,  concludes  with  the  letter  addressed 
to  Hoggart,  in  which  he  says,  **  I  have  no  doubt  you 
know  me  well  enough  to  be  assured  that  if  I  owed  to 
Mr.  Bobertson  any  money  on  bond,  there  would  be  no 
occasion  for  him  to  resort  to  the  wicked  expedient  be  is 
now  attempting.  His  object  is,  either  to  extract  money 
out  of  the  pocket  of  an  unwary  purchaser,  or  what  is 
more  likely,  by  means  of  this  threat  of  publication,  to 
extort  money  fix>m  me."  What  occasion  had  the  De- 
Vol.  IV.  Zz  fendant 
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•1828.       fendant  to  introduce  the  latter  branch  of  the  sentence? 
,y^  '  It  could  only  be  malicious ;  that  is,  in  the  l^al  sense  of 

9,  the  term;  in  other  words,  mischievous  and  unjust;  and 

•li^DoDOALL.  if  so,  the  jury  were  not  authorized  to  find  the  verdict 
they  have  found.  We  have  been  referred  to  many 
cases  of  slander  of  title,  but  they  are  all  distinguishable 
from  cases  of  personal  slander,  because  an  action  Sar 
slander  of  title  is  not  maintainable  unless  special  da- 
mage be  shewn.  In  Watson  v.  Reynolds  {a)  it  was 
holden,  that  the  attorney  of  a  party  claiming  title  to 
premises  put  up  for  sale,  is  not  liable  to  an  action 
for  slander  of  title,  if  he  bondjlde^  though  without 
authority,  makes  such  objecdons  to  the  seller's  tide  as 
his  principal  would  have  been  authorised  in  making: 
but  there  the  words  were  not  actionable  in  themselves, 
and  that  distinction  disposes  of  all  the  cases  on  the 
subject  of  slander  of  title.  My  judgment  in  Fairman  v. 
/tV5,  if  looked  at  attentively,  supports  our  decision  upon 
the  present  occasion.  In  that  case  a  petition  was  ad- 
dressed to  the  secretary  at  war  by  the  creditor  of  an 
officer  in  the  army,  bond  Jide^  and  with  a  view  to  obtain 
through  his  interference  the  payment  of  a  debt  doe. 
The  libel  was,  **  Your  petitioner  solicits  your  Lord- 
ship's well  known  justice  and  disposition  to  benevolence 
to  be  extended  towards  him,  by  directing  an  officer  in 
his  majesty's  service,  Captain  W,  B.  Fairman^  to  dis- 
charge a  debt  which  has  been  due  to  your  petitioner 
above  four  years,  and  although  frequently  applied  for, 
has  never  been  noticed  by  Captain  Fairman^  but  un- 
justly and  unfairly  he  has  deprived  your  petitioner  of 
any  redress  except  through  your  Lordship's  humane 
consideration,  by  giving  an  address,  as  will  appear  by 
the  enclosed,  where  he  had  no  credit,  nor  even  was 
known.    Your  petitioner  begs  most  humbly  to  enclose 

(a)  iMoodjlSt  Malkin,u 

copies 
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oofHes  of  two  bills  of  exchange,  one  for  lOOLj  and  the        ld$6. 
other  for  75/.  10*.,  which  your  petitioner  received  in    „  ^^'^ 

KOBRHTSON 

payment  for  money,  and,  when  due,  Captain  Fairman  ^. 

had  given  no  order  to  pay  them,  either  at  his  agents,  or  M*Dow4ttEr 
at  the  address  of  his  bills,  where  your  petitioner  was  in- 
formed he  did  not  reside,  nor  did  they  know  any  thing 
about  his  bills.  Since  that  period  your  petitioner  has 
repeatedly  written  to  Captain  Fairman  who,  although 
he  has  received  the  letters,  has  never  noticed  them,  and 
has  concealed  himself  from  a  just  and  lawful  demand : 
your  petitioner  has  no  other  wish  in  addressing  your 
Lordship,  hut  that  your  influence  may  be  extended  to- 
wards him,  by  ordering  Captain  Fairman  to  discharge 
his  debt." 

There  was  nothing  objectionable  in  this :  no  general 
abuse;  no  allegation  that  Captain  Fairman  was  a  swind- 
ler, nor  that  he  had  attempted  to  extort  money ;  but  it 
was  a  bare  statement  of  facts;  and  the  Lord  Chief  Jus- 
tice told  the  jury,  that  if  they  thought  the  petition  con- 
tained only  a  fidr  and  honest  statement  of  facts,  accord- 
ing to  the  understanding  of  the  party  who  sent  it,  they 
ought  to  find  a  verdict  for  the  defendant  In  that  I 
agree;  but  in  that  it  differs  altogether  from  the  present 
case,  because  the  Defendant  here,  after  stating  all  the 
&cts,  goes  on  to  say,  **  his  object  can  only  be  to  extract 
money  from  an  unwary  purchaser,  or,  what  is  more 
likely,  by  this  Uireat  of  publication,  to  extort  money 
from  me."  In  Fairman  v.  Ives^  the  Chief  Justice  sai^, 
"  I  think  that  it  was  a  good  answer  to  the  action,  upon 
the  plea  of  not  guilty,  for  the  Defendant  to  shew  that 
the  paper  in  question  was  addressed  to  the  secretary  at 
war,  bonAJSde  for  the  purpose  of  obtaining  redress,  and 
not  for  the  purpose  of  slandering  the  Plaintiff."  The 
other  Judges  all  hold  the  same  language;  all  confine 
Uie  justification  to  statements  of  fact.  If  such  stat/e- 
Z  z  2  ments 
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IBM.  ments  are  made  even  with  warmth,  supposing  tbem  to 
^*"^^"^  be  made  bondjide^  that  will  not  subject  the  party  to  an 
^^  action ;  but  he  must  not  go  beyond  facts,  and  charge  a 
M^DouQAU.  person  with  unwarrantable  motives.  In  M^Dougalr. 
Claridgef  the  words  of  the  libel  are  not  set  out,  so  that 
we  cannot  judge  whether  they  exceeded  the  due  limit  or 
not.  Dunman  v.  B^  goes  further  than  the  present 
case:  there  the  defendant  told  a  suretjr  who  was  re- 
sponsible to  him  for  a  debt  of  the  plaintiff,  incurred  for 
beer  sold  by  the  defendant,  that  the  pliuntiff  wished  to 
cheat  him ;  that  he  had  sent  back,  as  unmerchantable^ 
beer  which  he  had  himself  adulterated ;  that  he  was  a 
rogue  and  a  rascal,  &c  Lord  EUenbarough  said  only 
that  he  was  inclined  to  think  that  this  was  a  privileged 
communication,  and  a  juror  was  withdrawn,  so  that  the 
counsel  for  the  defendant  does  not  appear  to  have  been 
confident  that  the  learned  Judge's  ruling  would  have 
been  supported  if  discussed  in  bane.  But  Brawn  v. 
Croam  is  in  pmnt,  and  founded  on  the  true  principle 
for  Lord  EUenborougk  said,  <<  I  have  only  adverted  to 
cases  in  order  to  guard  against  deciding  contrary  to  the 
principles  laid  down  in  them ;  but  I  decide  this  case  on 
the  ground,  that  though  a  par^  may  write  freely  on  a 
subject  in  which  he  is  concerned,  may  state  fiicts,  and 
even  express  himself  with  warmth,  he  must  not  go  be- 
yond that  which  the  occasion  requires,  and  criminate 
others  unnecessarily.  It  was  unnecessary  for  the  De- 
fendant in  the  present  case  to  criminate  the  Plaintil^ 
even  though  he  m^t  be  unable  to  avoid  expressing 
himself  with  warmth ;  it  was  mischievous  and  unjust  to 
criminate  him  in  the  way  he  has  done^  and,  therefore^ 
he  is  not  protected  by  the  situation  in  which  he  stood.'' 

Park  J.    I  am  anxious  not  to  draw  too  strict  a  line 
on  confidential  communications,  or  statonents  cailed  for 

in 
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lit  tfae  ooime  of  business.  Bat  the  Court  must  take  18Sa. 
care  that  men  do  not  employ  such  statements  to  the  in-  ^  '"  ^"  ' 
JU17  of  their  neighbours,  and  the  libel  complained  of  9. 

here  goes  far  beyond  the  business  in  hand.  If  the  paper  MfDoooASU 
had  been  confined  to  the  first  paragraph,  it  would  have 
been  within  the  reasoning  of  the  cases,  and  the  law  of 
the  country.  M^Dougall  had  a  clear  right  to  state  his 
objections  to  the  sale  of  the  bond ;  and  to  state  them  in 
strong  language.  With  regard  to  that  he  has  stated 
the  circumstances  under  which  the  bond  was  given,  the 
bankruptqr  of  the  Plaintiff,  and  the  objections  in  law 
which  he  considered  as  afiecting  the  validity  of  the  bond : 
he  had  a  right  to  state  that,  within  the  principle  esta- 
blished by  the  case  of  Hargrove  v.  Le  Breton.  There, 
the  agent  for  a  party  interested,  prevented  tlie  sale  of  an 
estate,  by  proclaiming  that  a  person  who  had  mortgaged 
it  to  the  plaintiff  had  become  bankrupt  That  was  nothing 
more  than  a  statement  of  fact,  which  a  party  interested 
was  holden  warranted  in  making,  and  that  would  have 
warranted  M^Dougall  if  he  had  stopped  at  the  first 
paragraph.  But  I  cannot  conceive  how  that  which  fol- 
lows is  not  to  be  deemed  a  libel :  — <*  The  wicked  expe- 
dient he  is  now  attempting." —  <<  His  object  is  to  extract 
money  out  of  the  pocket  of  an  unwary  purchaser,  or, 
what  is  more  likely,  by  means  of  this  threat  of  pub- 
lieation,  to  extort  money  from  me."  A  grosser  libel  on 
a  man  in  the  mercantile  world  could  not  be  fabricated. 
In  deciding  that  the  Defendant  is  not  excused,  we 
trench  on  no  case  which  has  been  cited.  Fairman  v» 
Ives  is  clearly  distinguishable;  there,  a  petition  ad- 
dressed by  the  creditor  of  an  officer  in  the  army  to  the 
secretary  at  war,  bondjidej  and  with  a  view  of  obtaining 
through  his  interference  payment  of  a  debt  due,  was 
bolden  to  be  no  libel,  though  derogatory  to  the  officer's 
character,  being  confined  to  a  statement  of  &cts  which 
Zz  S  the 
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the  creditor  was  entitled  to  r^resent  That  was  no 
such  libel  as  the  present.  Is  a  man  to  go  into  the 
auction  mart  and  read  sach  a  paper  as  this  puUtdy? 
fPDoooALL.  It  is  ridicalous  to  state  such  a  proposition.  No  doobt 
M^Dougatt  was  bound  to  make  the  statement  in  the  first 
part;  but  he  had  no  right  to  go  out  of  his  way  to  im- 
pute wickedness  and  extortion  to  the  Plaintiff  As  to 
the  previous  bickering  between  the  parties,  diat  could 
not  be  brought  forward  as  a  set«off  to  the  libel,  but  at 
the  utmost  as  a  circumstance  to  operate  in  mitigation  of 
damages.  In  M^Dougal  v.  Claridge^  the  defendant's 
communication  was  held  to  be  privileged,  because  he 
was  really  writing  confidentially  about  a  matter  in 
which  he  was  concerned,  and  charged  the  plaintiff  with 
improper  conduct  in  management  of  it :  he  had  a  right 
to  do  so,  and  a  juror  was  withdrawn.  Godson  v. 
Home  (a)  is  precisely  in  point;  there,  the  defendant 
having  written  a  letter,  blaming  the  person  to  whom  it 
was  addressed  for  employing  the  plaintiff  to  sue,  added, 
"  If  you  will  be  misled  by  an  attorney,  who  only  con- 
siders his  own  interest,  yon  will  have  to  repent  it  Von 
ihay  think,  when  you  have  ordered  your  attorney  to 
write  to  Mr.  B.,  he  would  not  do  any  more  without 
your  further  orders ;  but  if  you  once  set  him  about  it, 
he  will  go  to  any  length  without  further  orders.**  And 
Richardson  J.  said,  "  I  cannot  say  that  I  left  it  to  the 
jury,  whether  this  was  a  confidential  communication ;  I 
thought  it  exceeded  the  line  of  confidential  commu« 
nication.  If  a  man,  giving  advice,  calls  another  a  thief, 
surely  it  is  not  necessay  to  leave  it  to  the  jury,  whether 
such  language  is  a  confidential  communication.  I  left 
it  to  the  jury  to  say,  whether  this  was  a  caution  against 
employing  attomies  in  general,  or  against  the  plaintiff 
in  ptirticular.*'    I  think  the  language  used  by  this  De- 

(a)  iB.(sfB.^. 

fendant 
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feildant  exceeds  the  line  of  privileged  communications^       1828.. 
and  that,  therefore,  the  rule  must  be  made  absolute.  ^  ■■m«»' 

BOMHJ'BiOT 
«• 
BuRRouGH  J.    I  had  read  the  record,  expecting  that  WDcfOBAJA^ 

I  should  have  tried  the  cause;  and  I  thought,  supposing 
the  words  to  be  proved,  that  the  trial  could  be  no  more 
than  a  writ  of  inquiry.  The  words  are  clearly  libellous. 
*^  The  wieked  expediait  he  is  now  attempting,"  —  <<  his 
object  is,  to  extract  money  out  of  the  pocket  of  an  un- 
wary purchaser,  or,  what  is  more  likely,  by  means  of 
this  threat  of  publication,  to  extort  money  from  me. " 
Nobody  of  common  sense  can  doubt  that  such  expres- 
sions  ooostitnte  a  very  aggravated  libel.  There  is  no 
necessity  for  proving  malice  in  such  a  case ;  the  law 
implies  it,  and  it  is  not  a  question  for  the  jury.  If  this 
had  been  an  indictment  the  Judge  must  have  told  the 
jury  the  words  were  clearly  a  libel. 

Gaselee  J.  If  the  jury  did  wrong  I  was  in  fault; 
for  I  left  it  to  them  to  say,  whether,  by  the  expression, 
<*  His  object  is  to  extract  money  out  of  the  pocket  of  an 
unwary  purchaser,  or,  what  is  more  likely,  by  means  of 
this  threat  of  publication,  to  extort  money  from  me," 
the  Defendant  had  gone  purposely  out  of  his  way  to 
attack  the  PlaintiiPs  character,  or  whether,  having  a 
fair  ground  for  his  observations  on  the  bond,  he  had  in 
warmth  a  litde  exceeded  the  bounds  of  temperate  state- 
ment ;  and  until  corrected  to  day,  I  should  have  come 
to  the  same  conclusion  as  the  jury.  This  bond  was 
in  litigation;  M^Dougall  had  offered  1000/*  to  end 
all  matters;  but  Bobertson  demanded  1250/.,  which 
3f'Z>oc^a// refused  to  give.  Robertson  then  said,  <<  I  will 
advertbe  the  bond,  and  he  shall  see  the  advertisement 
ander  his  nose."  Hoggart,  the  auctioneer,  then  wrote 
to  M^Dougallj  to  request  him  to  pay,  in  order  to  pre- 
vent  the  bond  from  coming  into  the  market ;  M^Dau-^ 
Z  z  4  gaU 
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I&^dj^  gall  answered  that  it  was  of  no  value,  and  that  he 
would  not  purchase  it  at  the  sum  of  102.  He  waSf 
therefore,  in  some  degree  warranted  in  supposing  that 
M^DqugAix.  the  object  of  advertising  for  sale  was,  to  induce  him  to 
buy.  To  that  extent  his  letter  appeared  to  me  to  be  a 
privilegeil  communication,  and  that,  at  all  events,  it  was 
proper  to  leave  it  to  the  jury  to  consider,  whether  the 
objectionable  words  had  been  written  with  a  malicious 
intention,  or  escaped  him  in  warmth  upon  a  justifiable 
occasion ;  and  if  they  thought  he  had  purposely  gone 
out  of  his  way,  to  consider  the  amount  of  the  damage* 
Probably  I  did  wrong ;  but  I  am  not  at  this  moment 
prepared  to  say  so,  though  I  am  not  presumptuous 
enough  to  think  that  my  own  opinion  is  the  more  correct. 

Rule  absolute* 


Maj  xj.  Douglas  and  Another,  Assignees  of  Stein  and 
Smith,  Bankrupts,  r.  Forrest,  Executor  of 
James  Hunter. 

AnacdonUet  ^SSUMPSIT  on  two  Scotch  decreeto.  The  fint 
coart!  ona"  count  of  the  declaration  (which  contained  twenty* 

Scotch  jndg-  nine)  was  as  follows :  — That  heretofore,  to  wit,  on  the 
^  dnrtT  ^^*  ^"y  oi  February  1802,  a  certam  decree  was  made 
Scotdfman  and  pronounced,  in  and  by  the  Court  of  our  lord  the 
^'^^^  then  kinff,  before  the  Lords  of  Council  and  Season 

testator  re-  ^^  Edinburgh^  in  that  part  of  the  united  kingdom  tX 
rided  and  died  Great  Britain  and  Ireland  called  Scotland^  to  wit,  at 
Jr*^^^^^  ^  London^  in  and  concerning  a  certain  action  then  depend- 
in  England  ing  in  the  same  court,  at  the  instance  of  Jckn  Sieim^ 
might  be  toed  Thomas  Smith,  Bobert  Stein,  James  Stein,  and  Bohert 
ytan  after       Smith,  before  they  became  bankrupts,  against  James 

taking  out  Hunter, 

probate. 
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HunteTf  whereby  the  Lords  of  Council  and  Session 
aforesaid,  did  then,  and  there  decern  and  ordain  said 
James  Hunter  to  make  payment  to  said  John  Steirij 
Thomas  Smithy  Robert  Stein,  James  Stein,  and  Robert 
Smith,  before  they  became  bankrupts  as  aforesaid,  of  a 
certain  sum  of  money,  to  wit,  447/*  65.  Sd.  sterling 
money  of  Great  Britain,  and  annual  rent,  that  is  to  say, 
legal  interest  thereof,  from  a  certain  day,  to  wit,  the 
18th  of  November  1801  and  until  payment,  together 
with  50/.  of  like  sterling  money,  as  the  expepce  of  pro- 
cess, besides  1/.  05.  0^.  sterling  money  of  Great  Britain, 
being  the  fall  dues  of  extracting  that  decree,  as  by  said 
decree  remaining  in  said  Court  of  Session  at  Edinburgh 
aforesaid  more  fully  appears,  which  said  decree  remains 
in  full  force  and  wholly  unsatisfied,  whereby  said  James 
Hunter,  in  his  lifetime,  became  liable  to  pay  to  said  JohH 
Stein,  Thomas  Smith,  Robert  Stein,  James  Stein,  and 
Robert  Smith,  before  they  became  bankrupts  as  afore* 
said,  said  sums  of  money  so  decreed  to  be  paid  as  afore* 
said,  together  with  such  interest  as  aforesaid,  on  said 
sum  of  M7L  6s.  Sd»,  according  to  said  decree,  when 
he  said  James  Hunter  should  be  thereunto  afterwards 
requested ;  and  being  so  liable,  said  James  Hunter,  in 
his  lifetime,  in  consideration  thereof  afterwards,  to  wit, 
on  said  25th  February  1802,  to  wit,  at  London  aforesaid, 
undertook,  and  then  and  there  faithfully  promised  said 
John  Stein,  Thomas  Smith,  Robert  Stein,  James  Stein,  and 
Robert  Smith,  before  they  became  bankrupts  as  aforesaid, 
to  pay  them  said  sums  of  money  so  decreed  to  be 
paid  as  aforesaid,  together  with  such  interest  as  afore- 
said, when  he  the  said  James  Hunter  should  be  there- 
unto afterwards  requested. 

The  next  eight  counts  were  on  the  same  decreet, 
varying  the  statement  of  it,  particularly  with  respect  to 
•the  day  from  which  interest  was  to  be  paid,  and  laying 

the 
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the  promises  from  Hunter  to  the  bonkrapts  before  their 
bankruptcy* 

The  next  six  laid  the  promises  from  the  Defendant,  as 
execator,  to  the  Plaintiffs,  as  assignees,  after  the  bank- 
ruptcy of  Steins  and  Smiths,  and  the  death  of  Hunter. 

The  next  seven  were  on  a  decreet  for  752.  (with  2QL 
expence  of  process,  and  IL  7s.  7^.  of  extracting,)  in 
favour  of  SmiiA,  with  promises  from  Hunter  to  Smiik 
before  he  became  bankrupt. 

The  last  five  laid  the  promises  in  respect  of  this  de- 
creet, from  the  Defendant  as  executor,  to  the  Plaintiffii 
as  assignees,  after  the  bankruptcy  o{  Smithy  and  the  death 
oi  Hunter. 

The  Defendant  pleaded  the  general  issue  and  the 
statute  of  limitations. 

The  Plaintiffit  replied,  that  when  the  causes  of  action 
accrued  Hunter  was  beyond  seas,  where  he  continued 
end  died,  in  1817»  and  that  they  sued  out  their  eajdas 
ad  respondendum,  and  brought  their  suit  within  six  years 
next  after  the  Defendant  took  upon  himself  the  burthen 
of  the  execution  of  the  last  will  and  testament  of  Hunter 
jn  Great  Britain,  the  Defendant  having  been,  ever  since 
the  death  of  Hunter,  the  only  person  having  authority 
to  execute  the  said  last  will  and  testament  in  Great 
Britain,  and  there  having  been  no  other  executor  in 
Great  Britain. 

The  Defendant  rqoined  that  the  Plaintiffi  did  not 
aue  out  their  writ  within  six  years  next  after  the  De- 
fendant first  took  upon  himself  the  burthen  of  the  exe- 
cution of  the  said  will  and  testament ;  upon  which,  issue 
was  joined. 

At  the  trial  before  BeU  C  J.,  London  sitdags  after 
last  Trinity  term,  it  appeared  that  in  1799,  Hunter,  a 
native  of  Scotland,  acknowledged  himself  to  be  indebted 
to  Stein,  Smith,  and  Co.  of  Edinburgh,  in  the  sum  of 
447/.  6s.  Sd.,  and  to  Smith  in  the  sum  of  751. 

He 
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He  went  that  year  to  Indta^  wfaeii<%  he  never  re- 
turned, bat  died  there  in  1817« 

In  Februofy  1802,  two  decrees  were  pronoanced 
against  him  for  these  two  sums  in  the  Court  of  Session, 
one  at  the  instance  of  Sfeinj  Smithy  and  Co.,  the  other 
at  the  instance  of  Smitk.  The  former  was  as  follows; 
and  the  latter  in  the  same  form. 

"At  Edinburgh,  the  «5th  day  of  Februaty  1802, 
anent  the  summons  and  action  raised,  intended,  and 
pursued  before  the  Lords  of  Council  and  Session,  at  the 
instance  of  Messrs.  Sieitij  Smith,  and  Co.,  merchants  in 
London,  and  William  Inglis,  writer  to  the  signet,  their 
mandatory  against  James  Hunter,  son  of  the  deceased 
James  Hunter,  vintner  in  Edinburgh,  late  clerk  to  the 
pursuers,  now  abroad,  which  summons  maketh  mention 
that  James  Hunter,  son  of  the  deceased  James  Hunter^ 
vintner  in  Edinburgh,  late  clerk  to  the  pursuers,  now 
abroad,  is  justly  indebted  and  owing  to  the  pursuers  the 
sum  of  44?/.  6s.  Sd,  sterling,  as  the  amount  of  an  account 
to  be  produced  in  process,  and  here  held  as  repeated 
brevitatis  causa,  and  annual  rent  of  said  sum  from  and 
since  the  day  of  ;  and  although  the  pur^ 

suers  have  frequently  desired  and  required  the  said 
James  Hunter,  defender,  to  make  payment  to  them  of 
foresaid  sum  of  447/.  65.  Sd.  sterling,  and  annual  rent 
thereof  from  the  period  before  mentioned,  yet  he  refuses, 
at  least  delays,  so  to  do.  Therefore  the  said  James 
Htmter,  defender,  ought  and  shonid  be  decerned  and 
ordained  by  the  decree  of  the  Lords  of  the  Council  and 
Sefssion  to  make  payment  to  the  pursuers  of  the  said 
sum  of  447/.  Ss.  Sd.  sterling,  and  annual  rent  thereof 
from  and  since  the  said  day  of  ,  and  till 

payment,  together  with  the  sum  of  50/.  sterling,  or  such 
other  sum  as  the  said  Lords  shall  modify  as  the  expence 
bf  process,  besides  the  fees  of  extracting  the  decree  to 
follow  hereon,  conform  to  the  laws  and  daily  practice  of 

Scotland 
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Scotland  used  and  observed  in  the  like  cases  in  all 
points  as  is  alleged;  and  anent  the  charge  given  iQ 
virtue  of  the  foresaid  summons,  (by  a  messenger  at  arms» 
in  manner  prescribed  by  law,  to  the  said  James  Hunter^ 
defender,  at  the  market  cross  of  Edinburgh^  pier  and 
shore  of  Leith^  as  being  furth  of  Scotland  at  the  tim^) 
upon  the  Idth  day  o(  November  1801,  to  have  compeared 
before  the  said  Lords  on  two  certain  diets  bygone  to 
have  answered  at  the  instance  of  the  pursuers  in  the 
said  matter,  and  heard  and  seen  the  premises  verified 
and  proven,  and  decreet  and  sentence  given  and  pro^ 
nounced  therein,  conform  to  the  conclusions  of  the  fore- 
said summons,  or  else  to  have  alleged  a  reasonable 
cause  in  the  contrary,  with  certification  as  in  the  said 
summons  and  execution  thereof  is  expressed ;  the 
pursuers  compearing  by  Messrs*  Henry  Daoid  Ingfis 
and  James  Gordon^  advocates,  their  procurators,  who 
for  them  produced  in  presence  of  the  said  Lords  ac- 
count lybelled  on  of  the  contents  foresaid,  and  the 
defender  having  been  lawfully  summoned  to  this  acti<»i 
as  aforesaid,  and  failing  to  appear,  the  foresaid  sum* 
mons,  execution  thereof,  account  lybelled  on  and  pro- 
duced  in  absence  of  the  defender,  and  steps  of  pro- 
cedure after  related,  being  all  at  length  read,  heard, 
seen  and  considered  by  the  said  Lords,  and  they  b»ng 
therewith  well  and  ripely  advised,  the  Lords  of  Council 
and  Session  decerned  and  ordained,  and  hereby  decern 
and  ordain  the  said  James  Hunter^  defender,  to  make 
payment  to  the  pursuers  or  the  foresaid  sum  of  447/.  6s.  Sd. 
sterling,  and  annual  rent  thereof,  from  and  since  the  siud 
day  and  till  payment,  together  with  the 

sum  of  50/.  sterling  as  the  expence  of  process,  besides 
the  sum  of  ll.  Os.  ^d.  sterling,  being  the  full  dues  of 
extracting  this  decreet;  because  after  elapsing  of  the 
diets  and  compearances  contained  in  the  aforesaid  sum- 
mons the  same  was  tabled  and  called  in  the  Outer  House 
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in  common  ibrm^  and  in  respect  of  the  absence  of  the 
defender  was  appointed  to  the  roll,  and  being  accordingly 
enrolled  in  the  regulation  roll  ibr  the  Outer  House,  by 
course  whereof  the  same  came  in  and  was  called  on  the 
25th  day  of  February  1802,  the  day  and  date  hereof  in 
presence  of  Lord  Armadale^  Ordinary  in  the  Outer 
House  for  the  time,  when  the  said  Mr.  Henry  David 
Inglisj  for  the  pursuers^  resumed  the  lybel,  and  craved 
decreet  in  terms  thereof;  and  the  defender  having  not 
only  been  lawfully  summoned  to  the  action  as  aforesaid^ 
but  also  oft  and  divers  times  this  day  publicly  called  by 
a  macer  from  the  bar,  as  use  is,  yet  he  &iled  to  i^pear, 
as  was  clearly  understood  by  the  Lord  Ordinary.  In 
respect  of  all  which  his  Lordship  held  the  defender  as 
contest  on  the  verity  of  the  lybel,  and  account  lybelled 
on  and  produced  and  decerned  in  absence,  in  terms  of 
the  lybel.  And  so  the  said  Lords  gave  and  pronounced 
their  decreet  and  sentence  in  the  said  matter  in  manner 
aforesaid,  and  ordain  letters  of  homing  on  fifteen  days 
charge,  and  all  other  exeolls  needful  to  pass  hereon  in 
form  as  effeirs.  Extracted  upon  this  and  the  three  pr^ 
ceding  pages  by 

<<  Alexander  Menzies." 

By  a  decree  of  the  same  court  of  Jtdy  1804,  that 
court  adjudged  that  certain  heritable  property  to  which 
Hunter  was  entitled  in  Scotland^  should  belong  to  Smith, 
Stein,  and  Co.,  in  payment  and  satisfaction  of  the  sum 
of  447/.  65.  3d.,  with  interest  from  the  11th  of  June 
1799;  and  by  another  decree  of  the  same  date,  the 
court  adjudged  that  certain  other  heritable  property  of 
Hunter's  should  belong  to  Smith,  in  payment  and  satis- 
faction of  the  sum  of  75/.,  with  interest  from  the  11th 
ofJwn^l799. 

Hunter  had  no  notice  of  any  of  these  decrees;  but  a 
Scotch  advocate  proved  that  by  the  law  of  Scotland  the 
Court  of  Session  might,  after  such  proclamations  as 

were. 
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lfiS&  were  mentioned  in  these  decrees  bad  been  made,  prcK 
nounce  judgment  against  a  native  ScUckmanj  who  had 
heritable  property  in  that  country,  for  a  debt  contracted 
in  Scotland^  although  the  debtor  had  no  notice  c^  any 
of  the  proceedings,  and  was  out  of  Scotland  9X  the  time; 
that  a  person  against  whom  such  a  decree  was  pro- 
nounced might  at  any  dme  within  forty  years,  bat 
not  after,  dispute  the  merits  of  such  decree ;  and  that 
the  decrees  adjudging  the  heritable  property  to  the 
creditor  would  not  operate  as  a  satisfaction  of  his  debt 
during  the  period  in  which  tlie  debtor  had  a  right  to 
dispute  the  validity  of  the  first  judgment.  He  alio 
proved  that  when  decrees  adjudged  interest,  but  did 
not  specify  the  time  from  which  it  was  to  run,  the 
interest  was  payable  from  the  time  of  the  citation. 

In  Jhtbf  1819,  the  East  India  Ck>mpany  received  in 
Jjondonj  from  the  regbtrar  of  the  Supreme  Court  of 
Judicature  at  Fort  WUUam^  in  Bengal^  a  certificated 
copy  of  Hunter's  will ;  but  as  late  as  July  1822,  the 
Defendant,  in  answer  to  an  application  for  payment, 
wrote  to  the  Plaintifis  as  follows :  — 

<^  Captain  Forrest  is  informed  that  Hunter  is  dead, 
and  that  he^  Captain  2^.,  is  the  executor ;  but  it  would 
not  be  proper  ibr  him  to  act  until  he  receives  an 
authenticated  wiU  to  that  effect,  to  be  proved  here. 
Captain  F.  will  write  out  to  India  without  delay ;" 

He  did  not  take  out  probate  till  March  1824.  There 
was  no  other  executor  in  Great  Britain. 

At  the  trial  it  was  objected  that  an  action  did  not  lie 
in  our  courts  on  this  Scotch  decreet,  it  having  been  ob- 
tained in  Hunter's  absence,  and  without  notice  to  him; 
that  the  Plaintifis  were  barred  by  the  statute  of  limit- 
ations; and  that  interest  could  not  be  recovered,  the 
original  decreets  having  specified  no  day  from  which  it 
should  run.     Buchanan  y.  Sucker  {a\  Williams  y.  Lord 

{a)  X  Campb.  6z»     9  Bash  19%* 
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Bagot  {a\  and  Caoan  v.  Stewart  {b)  were  cited  on  the 
first  point,  and  Murray  y.  East  India  Company  (c)  on 
the  second ;  but  a  verdict  was  taken  for  the  Plaintiffiii 
subject  to  the  consideration  of  these  points. 

WiUk  Seijt.  moved  for  a  new  trial  and  in  arrest  of 
jadgment  on  these  grounds,  and  a  rule  nisi  having 
been  granted, 

Bosanquet  and  Toddy  Seijts.  shewed  cause.  Firet^ 
this  action  lies  on  the  Sa^h  judgment  Hunter  was  a 
Scotchman  bom ;  as  such,  be  was  subject  to  the  laws  of 
Scotland^  and  by  those  laws,  a  Scotchman  bom  possessed 
of  heritable  property  in  ScoiUmd^  and  Jurth  from  that 
country  m|iy  have  a  judgment  pronounced  against  him 
on  proclamation  at  the  market-cross  of  Edinburgh^  and 
shore  and  pier  of  Leith.  The  courtesy  of  the  courts  of 
this  country  will  enforce  the  judgments  of  another,  unless 
there  be  any  thing  manifestly  unjust  or  unreasonable 
upon  the  fiice  of  such  judgments.  But  as  Huntet^s  pro- 
perty was  protected  by  the  law  of  ScoUand^  there  is 
nothing  unreasonable  or  unjust  in  its  being  subject  to 
such  decrees  as  that  law  may  pronounce  in  fitvourof 
creditors;  and  if  decrees,  such  as  the  present,  had  been 
found  to  operate  with  injustice,  the  law  which  enforces 
them  would  scarcely  have  prevailed  during  so  long  a 
period.  The  validity  of  them  is,  however,  admitted  by 
the  legiskture  in  the  statute  54  G.  3.  c.  137.,  which  not 
only  recognizes  the  principle  on  which  tliey  are  founded 
as  being  according  to  the  law  of  Scotlandj  but  enacts^ 
that  on  notices  being  given  at  the  market-cross  at 
Edinburgh f  and  on  the  pier  and  shore  of  Leith,  creditors 
may  issue  a  sequestration  against  the  efiects  of  their 
debtors.    Nor  is  there  any  thmg  in  the  practice  r»- 

(,a)sB.i^C.j7%.         (b)t  Stark.  525*        (c)  5  B.bf  A.%iH. 
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pngnant  to  the  law  of  England  s  for  under  the  process 
of  foreign  attachment  in  the  city  of  London^  if  a  creditor 
issue  a  summons  against  a  debtor  to  which  there  b  a 
return  of  nihUy  goods  belonging  to  the  debtor  in  the 
hands  of  a  third  person,  or  debts  due  to  him,  may  be 
attached ;  and  though  De  Grey  C.  J.,  in  FiAer  ▼. 
Lane  (a\  expressed  his  disapprobaticm  of  the  practice^ 
yet  it  has  always  prevailed,  and  the  judgment  oi  the 
Court,  according  to  the  report  in  Blacksione  {b)^  turned 
on  the  circumstance  that  there  bad  been  no  return  of 
nikil.  In  Buchanan  Y.JXucker{c%  which  was  an  action 
upon  a  judgment  obtained  against  the  defendant  in  the 
island  of  Tobago^  the  Court  held  the  proceedings  invalid, 
because  it  did  not  appear  that  the  defendant  bad  ever 
been  in  the  colony,  had  property  there,  or  was  subject 
to  the  jurisdiction  of  the  colonial  court;  and  in  Caam 
V.  SUwartf  where  the  defendant  was  sued  on  a  Jamaka 
judgment.  Lord  EOenboro^gh  said,  that  it  ought  to  have 
been  proved  that,  at  least,  he  was  once  in  the  isUnd  <^ 
Jamaica.  In  Williams  v.  Lord  Bagot^  a  custom  to  issoe 
a  summons  to  appear,  and  an  attachment  at  the  same 
time,  was  holden  to  be  a  bad  custom,  but  that  is  a 
practice  altogether  different  from  the  Scotch^  in  which 
proclamation  is  'made  before  ulterior  proceedings  are 
entered  on. 

Secondly,  the  operation  of  the  statute  of  limitatimis 
did  not  commence  till  there  was  some  person  in  Great 
Britain^  against  whom  the  Plaintiffi  could  proceed,  and 
as  late  as  Jtdy  1822,  the  Defendant  had  not  only  not 
taken  out  probate,  but  proposed  to  write  to  India  to 
ascertain  whether  or  not  there  was  any  valid  will.  In 
Murray  v*  JB.  /•  Company^  it  was  holden  that  where  the 
debt  was  contracted  while  the  debtor  was  abroad,  where 
be  died,  without  returning,  the  six  years  prescribed  by 
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ibe  statute  did  not  commence  running  till  administration 
was  taken  out  And  though  an  executor  be  appointed 
by  the.willf  and  it  may  therefore  be  said  that  a  creditor 
may  know  him  before  probate  is  taken  out,  yet  a  party 
is  not  bound  to  recognise  any  one  as  executor  till  he 
takes  upon  himself  to  act;  for,  peradventure,  he  may 
renounce,  and  then  it  would  be  yain  to  proceed  against 
him.  No  doubt,  if  he  acts,  he  may  be  sued  before  he 
proves  the  will;  but  if  he  neither  proves  nor  acts,  he 
may  sue  the  executor  who  does  act,  {Bafolinsan  v. 
Sham  (a)  \  which  he  could  not  do  if  he  were  himself 
liable  to  be  sued  as  executor;  &r  in  such  case  he  must 
be  joined  as  defendant  with  the  other^  and  a  man  cannot 
be  at  once  plaintiff  and  defendant.  In  WentwniVs 
Office  of  ExeaOoTf  41.  it  is  said,  that  "  he  that  sues 
need  not  notice  more  than  do  take  out  probate  or  ad<> 
ministration;"  so  in  Toiler^  471.  it  is  said,  that  such  as 
have  not  administered  may  be  omitted;  and  though 
fVentWfrlh  says,  (p.  36.)  that  an  executor  may  be  sued 
before  will  proved,  that,  conustently  with  the  authorities^ 
can  only  be  where  he  has  acted. 

Thirdly,  the  testimony  of  the  Scotch  advocate  disposer 
of  the  objection  touching  the  time  for  which  interest  i» 
to  be  paid;  at  all  events  the  omissioiif  if  materialy  la 
cured  by  the  decrees  of  1804. 


fVilde.  An  acticm  on  a  foreign  judgment  is  main- 
tunable  in  our  courts,  on  the  ground  of  an  implied 
promise  to  pay  the  debt  adjudged.  But  the  courts  will 
not  imply  a  promise^  where,  on  the  face  of  the  pro* 
ceedings,  such  an  implication  would  be  contrary  to  reason 
and  justice.  If  it  were  to  be  implied  in  every  case,  as  a 
matter  of  course^  it  must  be  in^ed  as  well  upon  a  judg* 
ment  in  Turkey  or  Algiers  resting  on  absurd  and  bar- 
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harouB  lair%  as  upon  the  jadgraenta  of  the  most  en- 
l^lhlened  courts.     The  jodgments  of  foreign  eonrts 
bdbre  they  can  be  sancdoned,  must  undergo  investi- 
galioDy  and  can  only  be  supported  where  there  is  nothing 
absurd  or  unjust  on  the  fiiee  of  them:   they  are  not 
proof)  but  only  primd  fade  evidence  of  a  debt.    But 
nothing  can  be  eoncerved  more  absurd  or  unjust  than 
this  Seoieh  decraet  af^e^r^  to  be  on  the  fiice  of  it.    To 
decide  In  the  absence  of  one  of  the  parties,  and  without 
notice  to  him  of  any  cause  depending,  ts  contrary  to  the 
fintprlndplesofjastice.  lnPisher\.ZjmejDeGreyC3^ 
expressly  says,  *<  A  custom  contrary  to  the  first  prin** 
eiples  of  justice  ean  never  be  good ;  this  custom,  not  to 
summon  or  give  notice  to  a  Defendant  in  a  suit  com-' 
menced  i^mst  Mm,  is  contrary  to  the  first  prindpks 
of  justice,  and  in  my  opinion,  as  at  present  advised,  am 
never  be  good/'    In  Buchanan  v.  Rueker,  in  answer  to 
an  argument  diat  the  presumption  was  in  fiivour  of  a 
fere^  jfldgment,  Lord  EUenborough  said  (a),   ^  That 
may  be  so^  if  the  judgment  appears  on  the  Satte  of  it 
consistent  with  reason  and  justice ;  but  it  is  contrary  to 
tile  first  principles  of  reason  and  justice,  that  dther  in 
eivil  or  criminal  proceedings  a  man  should  be  con- 
demned before  he  is  beard ;"  —  ^  If  the  practice  were 
proved,  it  is  mala  pretxis^  and  cannot  be  sandionedL    If 
a  judgment  could^  thus  be  recovered  against  any  <me 
bdiind  bis  back,  a  man  would  hove  nothing  mone  to  do 
but  go  to  Tdbi^Oj  tbere  sue  us  to  any  amount,  and  then 
fetnm  to  this  country  to  put  his  judgment  in  force 
against  us."  —  *<  But  the  practice  here  eontended  for  i» 
cqpposite  to  riglit  reason  and  shall  not  prevail*"    In  like 
manner  a  party  might,  without  the  knowle^  of  bis 
debtor,  convey  to  him  heritable  property  in  Scatlani, 
and  having  reeovered  a  judgment  in  his  dbsenoe^  pRH 
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ceed  i^ainst  bim  to  any  amouot  io  this  country.  The 
process  of  foreign  attachment  in  London^  affects  only 
the  goods  and  debts  of  the  par^ ;  it  is  therefore  di»- 
tinguisbable  from  a  judgment  like  this  decreeti  which 
affects  his  person  if  he  can  be  found ;  and  the  custom 
of  issuing  an  attachment  against  the  person  concurrently 
with  summons^  and  before  hearing,  has  expressly  been 
holden  to  be  bad  in  an  inferior  court,  Williams  v. 
LordBago^, 

Secondly,  the  action  is  too  late.  An  administrator, 
it  is  true^  can  only  be  sued  after  he  has  taken  out  letters 
of  administration,  for  it  is  from  them  alone  that  his  title 
to  meddle  with  the  intestate's  effects  ia  derived ;  Murrain 
T.  £•  /•  Compcmy ;  but  an  executor  is  appointed  by  the 
will,  and  the  authorities  are  all  dear  that  he  may  sue 
and  be  sued  before  he  takes  out  probate ;  PUmderiy  280  & 
Com.  Dig.  Administrationf  B.  9.  Cro.  Eliz.  92.  Weniw. 
Offi  E^or.  38. ;  otherwise  by  delaying  probate,  he  might 
delay,  ad  infinitum^  a  just  claim  against  his  testator's 
property*  He  can  only  discharge  himself  by  pleading 
Tie  ungues  executor^  and  it  is  not  enough  to  say,  simply, 
that  he  has  not  administered  the  testator's  effects.  No 
distinction  is  expressed  in  the  authorities  between  cases 
where  the  executor  acts,  and  where  he  abstains  to  act. 

The  learned  Segeant  forbore  to  press  the  objecU<m 
about  the  accrual  of  the  interest,  but  contended  that  the 
decreet  of  1802  was  satisfied  by  that  of  1804>,  which 
gave  the  Pl^ntiff  iiim/^s  heritable  property,  expressly 
in  satisfiaction  of  the  debt,  and  which  had  never  been 
impeached. 

Cur.  a4v.  vuli. 


18S8. 
Douglas 

V* 
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Best  C.  J.  This  was  an  action  brought  by  the 
assignees  of  Stein  and  Co.  bankrupts,  against  the  exe- 
cutor of  the  will  61  John  Hunter. 
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On  the  Slst  May  1799  the  testator  acknowledged 
himself  to  be  indebted  to  Stein  and  Co.  in  the  sum  of 
447^  6s.  Sd,;  and  on  the  11th  Juncj  in  the  same  year, 
he  acknowledged  that  he  owed  75/.  to  Bobert  SmWh 
one  of  the  bankrupts,  and  one  of  the  firm  of  Sidn 
and  Co.  These  debts  were  contracted  in  Scotland^  of 
which  country  the  deceased  was  a  native,  and  in  which 
he  had  a  heritable  property.  Shortly  after  the  year 
1799,  the  deceased  went  to  India.  He  died  in  India 
in  1817y  having  never  revisited  Scotland. 

On  the  25th  February  1802  two  decrees  were  pro- 
nounced in  the  Court  of  Session  in  Scotland  against  the 
deceased,  one  at  the  instance  of  Stein  and  Co.,  and  the 
other  at  the  instance  of  Robert  Smith.  In  the  first  of 
these  the  deceased  was  ordered  to  pay  to  Stein  and  Co. 
447/.  6s.  Sd.^  with  interest,  fi*om  the  day  of 
besides  expences  of  process,  &c.  In  the  second  decree 
the  deceased  was  ordered  to  pay  Robert  Smith  the  sum 
of  75/.,  with  interest,  firom  the  of  ,  be- 

sides expences  of  process,  8cc.  It  appeared,  from  these 
decrees  that  the  deceased  was  out  of  Scotland  at  the 
time  the  proceedings  were  instituted  in  these  causes. 
He  never  had  any  notice  of  those  proceedings.  The 
decrees  stated,  that  the  deceased  had  been  (according  to 
the  law  of  Scotland)  summoned  at  the  market  cross  of 
Edinburgh^  and  at  the  pier  and  shore  of  Leitk.  A  Scotch 
advocate  proved,  that,  by  the  law  otScoUand^  the  Court 
of  Session  might  pronounce  judgment  against  a  native 
Scotchman  who  had  heritable  proper^  in  that  countiy, 
for  a  debt  contracted  in  Scotland^  although  the  debtor 
had  no  notice  of  any  of  the  proceedings,  and  was  out  of 
Scotland  at  the  time.  After  such  proclamations  as  were 
mentioned  in  these  decrees  had  been  made,  the  same  wit- 
ness proved,  that  a  person  against  whom  such  a  decree  was 
pronounced,  might,  at  any  time  within  forty  years,  dis- 
pute the  merits  of  such  decree ;  but  that  after  the  expir- 
ation 
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ation  of  forty  years,  it  was  conclasive  against  him,  and 
all  who  claimed  under  him. 

By  a  decree  of  the  Court  of  Session,  of  the  date  of 
the  5th  Jiify  1804>,  that  Court  adjudged  that  certain 
property  which  the  deceased  possessed  in  Scotland  should 
belong  to  Robert  Smith  and  his  heirs,  in  pcyment  and 
satisfaction  of  the  sum  of  75/«,  with  interest,  from  the 
11th  June  1799.  By  another  decree  of  the  same  date, 
the  Court  of  Sessions  adjudged,  that  certain  other  pro- 
perty of  the  deceased  in  Scotland  should  belong  to  Stein 
and  Co.  and  their  heirs,  in  payment  and  satisfaction  of 
the  sum  of  447/1  6^.  S£,  with  interest,  from  the  Uth  of 
June  1799.  The  two  last  decrees  fill  up  the  blanks  left 
in  the  first  decrees,  by  giving  the  time  from  which  in- 
terest was  to  be  paid  on  the  debts,  namely,  from  the 
11th  Jwie  1799;  and  if  the  Plaintifis  can  maintain  their 
action,  entitles  them  to  a  verdict  for  the  sum  of  862/. 
The  terms  in  which  the  two  last  decrees  are  expressed, 
seem  to  import  that  the  lands  adjudged  to  ^ein  and  Co. 
and  Smith,  were  given  to  and  accepted  by  them,  in 
satisfaction  of  these  debts ;  but  this  cannot  be  the  true 
construction  of  these  decrees,  because  none  of  the  de- 
crees are  conclusive  against  the  deceased  and  those  who 
claim  under  him,  until  the  expiration  of  forty  years 
from  the  time  of  pronouncing  the  two  first  decrees. 
The  advocate  who  was  examined  in  the  cause  proved, 
that  by  the  law  of  Scotland,  these  decrees  would  not 
operate  as  satisfaction  of  the  debts,  during  the  period 
that  the  debtor  had  a  right  to  dispute  the  validity  of  the 
first  judgments.  A  Scotch  statute,  which  we  have  looked 
into,  shews  the  accuracy  of  the  opinion  given  to  us  on 
the  Sc(^ch  laws  by  the  learned  advocate :  and  I  feel  it 
due  to  him  to  say,  that,  from  the  manner  in  which  he 
gave  his  evidence,  the  clearness  and  precision  with  which 
he  explained  the  grounds  of  his  opinion,  I  have  no 
doubt  that  he  is  extremely  well  acquainted  with  the 
S  A  S  Scotch 
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Scotch  law,  and  that  we  may  safely  rely  on  every  part  of 
his  evidence. 

The  two  last  decrees,  proving  that  intecest  was  to 
run  from  1799,  and  the  testimony  of  the  learned  advo- 
cate, who  proved,  Aat  when  decrees  adjudged  that 
interest  should  be  paid,  but  did  not  «hew  the  time 
from  which  it  was  to  run,  interest  was  payable  firom  the 
time  of  the  citation,  —  disposes  of  the  objection  diat  no 
interest  could  be  recovered  upon  these  decrees. 

The  PlaintiiBGs  rested  their  claim  on  these  decrees* 
The  Defaidant  insisted  that  these  decrees  would  not 
sapport  an  action  in  our  Courts,  because  they  were  re- 
pugnant to  the  principles  of  justice,  having  been  pro- 
nounced wfaSist  the  deceased  was  at  a  great  distance 
from  Scotland^  and  without  any  notice  given  to  him  that 
any  proceedings  were  instituted  against  him.  This  de- 
fence was  made  on  the  general  issue.  The  Defendant 
also  pleaded,  that  the  Plaintiff's  cause  of  action  did  not 
accrue  within  si&  years  before  the  commencement  of  the 
suit  To  this  there  was  a  replication,  that  the  de- 
ceased, at  the  time  when  the  cause  of  action  aocruedy 
was  beyond  seas,  and  remained  beyond  the  seas  nntil 
the  year  1817,  when  he  died ;  and  that  the  Plaintiffi  sued 
ont  their  writ  against  the  Defendant,  within  six  years  after 
he  first  took  on  himself  the  burthen  and  execation  of  the 
will  of  the  deceased  in  Great  Britain^  and  that  he  had 
no  other  executor  in  Great  Britain.  This  replication 
was  fully  proved,  and,  therefore,  the  issue  taken  on  it 
was  properly  foond  for  the  Plaintiffi. 

The  questions  to  he  decided  are,  first,  whether  an  ac- 
tion can  be  maintained  in  England  on  these  judgments 
of  the  Court  of  Session  in  Scotland.  Secondly,  whetiier 
the  replication  is  an  answer  to  the  pleas  of  the  statute 
of  limitations. 

On  the  first  question  we  agree  with  the  Defendant's 
counsel)  that  if  these  decrees  are  repugnant  to  tiie  prin- 
ciples 


IN  tat  Ninth  Ysaa  ov  GEO.  IV.  fOl 

dples  of  umrecsal  jiutiGe,  this  Court  ought  not  to  give 
eflbct  to  them ;  but  we  think  that  these  decrees  ere  per- 
fectly consistent  with  the  principles  of  justice.  If  we 
held  thet  they  were  not  consistent  with  the  principles  of 
justice,  we  should  condemn  the  proceedings  of  some  of 
our  own  oonits.  If  a  debt  be  contracted  within  the 
dty  of  London^  and  Ae  creditor  issues  a  summoBS 
against  the  debtor,  to  which  a  return  is  made^  that  the 
debtor  hath  nothing  within  the  city  by  which  be  may  be 
summoned,  or,  in  plainer  words,  hath  nothing  by  the 
seizure  of  which  his  appearance  may  be  enforced,  goods 
belonging  to  the  debtor  in  the  hands  of  a  third  penaa, 
or  money  due  from  a  third  person  to  llie  debtor,  tahy 
be  attached;  and  unless  the  debtor  appears  within  a 
year  and  a  day,  and  disputes  hie  debt,  he  is  for  erer 
deprived  of  his  property  or  the  debts  doe  to  him. 

In  such  eases  the  defendant  may  be  m  the  Easi  India 
whilst  the  proceedings  are  going  on  against  him  in  a 
court  in  Jjondon^  and  may  not  know  that  any  such  pro* 
ceediqgs  are  instituted.  Instead  of  the  forty  ye«rs  given 
by  the  Scotch  law,  he  has  only  one  year  given  to  him  to 
appear  and  prevent  a  decision  that  finally  transfers  from 
him  his  property.  Lord  Chief  Justice  De  Grey  thought 
diis  custom  of  foreign  attachment  was  an  unreasonable 
one,  but  it  has  existed  from  the  earliest  times  m  London^ 
and  in  other  towns  in  Englandj  and  in  many  of  our 
colonies  from  their  first  establishment.  Lord  Chief 
Justice  De  Grey  and  the  Court  of  Common  Pleas,  after 
much  consideration,  decided  agamst  the  validity  of  the 
attachment,  according  to  the  report  in  S  fVUson  29?., 
because  the  party  objecting  to  it  had  never  been  sunh' 
moned  or  had  notice.  The  report  of  the  same  case  in 
2  BtackOone^  8S4.,  shews  that  the  Court  did  not  think  a 
personal  summons  necessary,  or  any  suounoos  that 
could  convey  any  information  to  the  person  summoned, 
but  a  tummom  mtk  a  return  of  nihil  s  that  is,  such  a 
S  A  4  suuAnoDs 
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IMS.  siimmans  as  I  have  mentionedt  namely,  one  that 
shews  that  the  debtor  is  not  within  the  ci^,  and 
has  nothing  there,  by  the  seizing  of  which  he  may  be 
compelled  to  appear.  The  54  6. 3.  c.  137.  not  only 
recognizes  the  practice  on  which  these  decrees  are 
founded,  as  being  aooonUng  to  the  law  otScoiland^  bot 
enacts,  that  on  notices  being  given  at  the  nutrkei  cross 
at  Edif^wrgh^  and  on  the  pier  and  shore  of  Leith^  to 
debtors  oat  of  the  kingdom,  in  de&ult  of  their  appear- 
ance the  creditors  may  issue  a  sequestraUon  against 
their  efiects.  Can  we  say  that  a  practice  which  the 
l^slature  of  the  United  Kingdom  has  recognized  and 
extended  to  other  cases  is  contrary  to  the  prindples  of 
justice? 

A  natund-bom  subject  of  any  country,  quitting  that 
country,  but  leaving  property  under  the  protection  oC 
its  law,  even  during  his  absence,  owes  obedience  to 
those  laws,  particularly  when  those  laws  enforce  a  moral 
obligation. 

The  deceased,  before  he  left  his  native  country,  ac-  . 
knowledged,  under  his  hand,  that  he  owed  the  debts; 
he  was  under  a  moral  obligation  to  discharge  those  debts 
as  soon  as  he  could.  It  must  be  taken  for  granted, 
from  there  being  no  plea  of  plene  administravH^  that  the 
deceased  had  the  means  of  paying  what  was  due  to  the 
bankrupts.  .  The  law  of  Scotland  has  only  enforced  the 
performance  of  a  moral  obligation,  by  making  his  eze* 
cutor  pay  what  he  admitted  was  due^  with  interest 
during  the  time  that  he  deprived  his  creditors  of  their 
just  debts. 

The  reasoning  of  Lord  l^lenboroughy  in  the  case  of 
Buchanan  v.  Ituck€r{a)f  is  in  favour  of  these  decrees. 
Speaking  of  a  case  deckled  by  Lord  Kemfon^  hb  Lord- 
ship says,  in  that  case  the  defendant  had  property  in  the 


(a)  I  Campb.  6z.  and  9  BmU  zps. 

island, 
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island,  and  nu|^t  be  considered  as  mfiia%|7fcs«ii^.  The  l^iS. 
Court  decided  against  the  validity  of  ^e  attachment, 
because  it  did  not  appear  that  the  party  attached  ever 
was  in  the  island,  or  had  any  property  in  it  In  both 
these  respects  that  case  is  unlike  the  present  In  the 
case  of  Caoan  y.  Siewarty  Lk>rd  EllenborougA  says,  you 
must  prove  him  summoned,  or,  at  leasts  that  he  was 
once  in  the  island  of  Jamaica^  when  the  attachment 
issued. 

To  be  sure  if  attachments  issued  against  persons  who 
never  were  within  the  jurisdiction  of  the  Court  issuing 
them,  could  be  supported  and  enforced  in  the  country 
in  which  the  person  attached  resided,  the  legislature 
of  any  country  might  authorize  their  courts  to  decide 
on  the  rights  of  parties  who  owed  no  allegiance  to  the 
government  of  such  country,  and  were  under  no  obliga* 
tion  to  attend  its  courts,  or  obey,  its  laws.  We  confine 
our  judgment  to  a  case  where  the  party  owed  allegiance 
to  the  country  in  which  the  judgment  was  so  given  against 
him,  from  being  bom  in  it,  and  by  the  laws  of  which 
country  his  property  was,  at  the  time  those  judgments 
were  given,  protected.  The  debts  were  contracted  in 
the  country  in  which  the  judgments  were  given,  whilst 
the  debtor  resided  in  it 

The  only  other  case  that  has  been  mentioned  is  that 
of  WUUams  v.  Lord  Bagoti  in  that  case  a  summons 
to  appear,  and  an  attachment  to  compel  appearance 
issued  at  the  same  time,  and  was  returnable  at  the  same 
time.  These  proceedings  were  not  only  contrary  to 
justice,  but  contrary  to  our  law,  and  the  court  from 
which  these  proceedbgs  issued  was  governed  by  Englisk 
law. 

Upon  the  second  question  we  are  of  opinion  that  the 
replication  is  an  answer  to  the  pleas  of  the  statute  of  limit- 
ations. The  wbrds  of  the  21  Ja.  1.  c.  16.  &  S»  are^  that 
the  action  shall  be  brought  ^<  within  six  years  next  after 

the 


to* 
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FoBRiir. 


tbe  cause  of  such  actioiis  or  Boifs,  and  not  after."*  Al* 
though  tbe  ii^urjr  of  which  the  Plaintifli  oompkia  has 
existed  more  thaa  six  yeacii^  yet  they  had  no  cause  €3t 
action  until  there  was  some  person  within  the  reahn 
agiainst  whom  the  actioa  could  be  bronghc  Cause  of 
action  is  the  right  to  prosecute  an  action  with  eflfeot;  no 
one  has  a  compete  cause  of  action  nutil  there  is  some* 
body  that  he  can  sue.  The  deceased  was  neter  in 
England  after  the  cause  of  action  accrued  against 
him;  aft^  his  death  thane  was  no  parson  in  England 
against  whom  the  Plaiotiffi  could  proceed,  until  Ae 
Drfendant  tock  upon  himself  the  execution  of  his  wilL 
The  Defendant  did  not  act  as  executory  or  prove  the 
will  of  the  deceased,  until  1824.  An  executor  may  do 
many  acts  before  he  has  proved  the  will,  and  when  he 
has  proved  the  will,  his  right  to  tibe  testator's  proper^ 
has  lelation  to  the  time  of  the  testator's  death,  but  we 
do  not  libink  that  any  action  can  be  maintained  against 
him  as  executor,  until  he  has  taken  upon  himaelf  to  act 
as  aoeb,  or  has  proved  the  will 

One  who  is  jappcHnlsd  an  executor  may  renounce.  It 
would  be  injustice  to  allow  actions  to  be  bnought  against 
one  appcHsted  executor,  who  never  meant  to  act  as  such» 
before  he  had  an  opportunity  of  renouncing.  If  he  be 
Hable  to  actions  before  he  has  acted  as  executor,  or 
proved  the  will,  his  liability  must  arise  on  the  instant 
of  tbe  death  of  tbe  testator,  and  many  actions  might 
be  brought  against  him  before  he  could  renounce^ 
and  &om  these  actions  he  could  not  be  relieved  without 
expenoe  and  tnouble.  All  that  the  passages  in  Pbm* 
den,  £80  &,  and  Com.  Dig.  (B9.)  tk.  Admimttratiah 
to  which  we  were  referred,  prove,  is,  that  an  exe- 
cutpr  may  be  sued  before  he  Jbas  proved  tbe  will.  If  he 
has  acted  as  exeontoar  he  may  ,be  aued  as  executor,  whe- 
ther he  has  proved  the  will  or  not  In  the  present  case 
the  Defendant  had  not  acted  befinre  1SS4,  when  he  ob* 

tained 
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tained  probate.  In  Ba^inson  y.  Sum  it  was  deteiv 
minecl  that  if  a  debtor  makes  his  creditor  one  of  his 
executors,  the  creditor,  not  having  proved  the  wiU,  or 
acted  in  its  execution,  may  sue  the  other  executor  for 
his  debt.  A  man  cannot  sue  as  PlmntifTwho  might  be 
sued  as  Defendant  In  Joliffe  v.  Pitt  {a)  it  is  stated  by 
the  reporter  to  have  been  agreed,  that  no  laches  can 
be  attributed  to  r  man  tat  not  suing  whilst  there  was  no 
executor  against  whom  he  could  bring  his  acttion.  I 
presume  that  iSbas  point  was  agreed  to  Iqr  the  counsd  for 
all  the  parties.  The  report  then  states,  that  ^^  the 
Chancellor  inclined  to  be  of  opiiuoa  that  die  statute 
of  limitations  was  not  to  take  {dace."  Tins  point, 
however,  was  not  decided  by  the  Court  In  WAster  v« 
Webster  {b\  it  appeared  that  the  testator  died  in  1786; 
the  will  was  proved  in  1802.  The  Loud  Chancellor 
said,  that  as  there  was  no  reinresentative  mtil  1802» 
theihe  wcas  no  person  who  txmld  be  sued,  and  therefere 
the  statute  ^  limitations  coold  not  be  pleaded.  His 
Lordshqi's  attention  was  ^fterwavds  called  to  an  alle- 
gatton  on  the  bill,  tlmt  shewed  that  the  executor  had 
taken  possession  of  the  testator's  property  previously  to 
1792,  upon  which  he  allowed  the  plea  of  the  statute  of 
lunitations,  and  said  there  was  not  only  a  cause  of 
action,  but  an  opportunity  of  suing  in  1792.  This  de-^ 
dsion  is  an  authority  in  point,  to  shew  that  the  statute 
only  runs  from  ihe  time  ihat  an  executor  has  either 
acted  or  proved  the  will.  The  replication  in  this  case 
is  a  good  answer  to  the  plea.  The  postea  must  be  de- 
livered to  die  Plaintifi,  and  the  verdict  entered  for  them, 
for:862/.  . 

Judgment  for  the  Plaintiffi. 


(a)  %Fem.694» 


(h)  iol^.93« 
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Plaintiff  al-      /^ASE   against  the  Defendant,  a   coach  proprietor, 

SdLt'hSr         *>'  ^^  sa^y  carrying  the  Plaintiff  from  London  to 

ing  agreed  to    Blackkeath. 

convey  Iter  'j^^  declaration  stated,  that  the  Defendant  was  owner 

safdy  \xf  his 

coach  from       ^^  ^  stage-coach  running  from  London  to  Blackheaikj 

London  to        and  that  the  Plaintiff,  at  his  request,  agreed  to  become 

ItoSjila    *°  outside  passenger,  to  be  safely  carried  from  London 

duty,  by  .        to  Blactkeatkf  whereupon  it  became  the  Defendant's 

throwmg  her    ^^^  ^  ^g^  proper  care  in  carrymg  her :  that  Defend- 

j}^kadant*B  ^"^  ^^  regarding  his  duty,  did  not  take  proper  care, 

coach  ran         but  permitted  the  horses  to  move  on  while  the  Plaintiff 

C^  to  """^   was  getting  up,  whereby  she  was  thrown  down  with 

Blaeikbeatt,      great  violence,  and  much  bruised  and  wounded. 

and  Plaintiff,        ^^  ^tg  ^rfal  before  Park  J-,  London  sitdngs   aBer 

Elephant  and  Michodmos  term,  it  appeared,  that  the  Defiendant's 

Castle;  but     coach  was  licensed  to  run  from  Charing  Cross  to  Black' 

^Idin^bed    *^^ '  ^^^  ^'^'^  ^®  Defendant  would  not  evade  the  stamp 

on  hit  coach     duty  by  going  through  the  city  of  London  /  and  that  the 

«  London  to     ^ords  London  to  Blackheath  were  painted  on  his  coadi ; 

Held,  no  wi-  ^^  ^^  Plaintiff,  a  female  of  sixty,  was  (at  xhitElephani 

atoce.  and  Castle^  Si.  Georges  Fields,)  in  the  act  of  getting  up 

into  the  dickey  (the  hinder  part)  of  the  coach,  assisted 

by  the  cad,  when  the  coachman,  whose  free  was  turned 

towards  Greenmchy  drove  swiftly  off;  in  consequence  of 

which  the  Plaintiff  fell,  and  was  seriously  injured  in  the 

knee. 

It  was  objected,  that  as  the  Plaintiff  got  up  at  the 
Eieffiant  and  Castle,  there  was  no  proof  of  the  alle* 
gation  in  the  declaration,  tliat  she  had  agreed  to  go 
from  London  to  Blackheath,  nor  that  the  Defendant's 

coach 
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coach  ran  from  London  to  Blackheatk^  the  variance  was 
fatal.  The  learned  Judge  reserved  the  point,  but  a  ver- 
dict was  found  for  the  Plaintiff. 

Taddjf  Serjt  having  on  these  grounds  obtained  a  rule 
nisi  to  set  aside  the  verdict  and  enter  a  nonsuit  instead, 

WUde  Serjt.  now  shewed  cause. 

The  contract  is  correctly  stated,  and  the  evidence 
shews  that  the  Defendant's  coach  ran  from  London  to 
Blaclcheath.  The  word  London  must  be  taken  according 
to  the  understanding  of  the  parties,  which  was  not  con- 
fined to  the  city  of  London^  strictly  and  technically 
speaking,  but  to  the  whole  of  that  ambit,  which,  vul- 
garly and  collectively,  is  called  London.  At  all  events 
the  Defendant  is  estopped  to  say  that  such  is  not  the 
sense  he  has  put  on  the  word,  since  the  inscription  on 
his  coach  was,  **  From  London  to  Blackheath  5 "  though 
he  started  from  Westminster  and  never  passed  the  city. 
It  would  be  no  sufficient  answer  to  the  Defendant's 
demand  of  a  fare  at  Blackheath,  from  a  person  who  bad 
mounted  at  Westminster,  for  the  latter  to  say,  there  is 
nothing  due,  because  the  engagement  is  to  run  from 
London^  But,  admitting  that  the  objection  might  have 
availed  if  this  had  been  an  action  o(  assumpsit  in  which 
the  contract  would  have  been  the  gist  of  the  action,  yet, 
in  case,  where  the  gist  of  the  action  is  the  Defendant's 
negligence  in  the  discharge  of  a  duty,  the  precise  state- 
ment of  the  preliminary  contract  is  immaterial,  and  any 
inaccuracy  may  be  rgected  as  surplusage.  In  Burbige 
V.  Jakes  (a),  which  was  an  acdon  on  the  case  for  a  nui- 
sance, the  declaration  stated  that  the  plaintiff  was  pos- 
sessed of  a  messuage  at  Sheemess  j  at  the  trial  it  was 
proved  that  the  house  was  situated  in  the  parish  of 
Minster,  which  is  contiguous  to  Sheemess,  and  that  the 

{a)  iB.li  ?.%%$• 

two 
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two  together  comnaooly  went  by  the  name  of  Sisemesi ; 
the  variance  was  holden  to  be  immaterial.  Even  in 
assumpsit^  upon  an  agreement  that  the  defendant  would 
procmre  the  Plaintiff  a  booth  at  a  hoise-race  upon 
Bamet  Common^  the  declaration  stated,  that  an  enter* 
tainment  of  horce-racing  being  about  to  be  had  on 
Bamet  Common^  in  the  county  of  Middlesex^  it  was 
agreed)  &c  At  the  trial  it  was  proved,  that  the  whole 
of  Bamei  Common  lay  in  Herts  /  but  Lord  Man^dd 
said  the  gist  of  the  agreement  was  the  procuring  the 
booth;  that  it  was  immaterial,  whether  the  common 
were  in  Middlesex  or  not ;  and  that  the  word  might  be 
njected;  Frith  v.  Grcof.  (a)  So  in  Dremy  ▼•  T}aoiss{b\ 
proof  that  the  defendant's  boat  ran  down  the  plaintiff^s 
in  the  Half-mcy  Beach  in  the  Thames^  was  holden  suffi- 
cient to  support  an  allegation  that  the  boat  was  run 
down  in  the  Thames  near  the  Ha^-ioay  Beach.  So 
here,  it  was  immaterial  whether  the  Plaintiff  mounted^ 
the  coach  at  the  place  of  starting,  or  chose  to  walk  on 
for  a  short  distance.  It  did  not  appear  that  a  di£ferait 
iare  had  been  paid. 

Taddjf  and  Andrem  Seijts.  supported  the  rule. 

There  are  many  acts  of  parliament  which  recognise 
iS^.  Georges  Fields^  where  the  Blqohani  asid  Castle 
stands,  as  being  no  part  of  London  $  the  Defendant, 
therefore^  was  never  under  any  agreement  to  convey  the 
Plaintiff  from  hotndon  to  Blackheatk,  and  it  is  only  in 
respect  of  such  an  agreement  that  the  duly  charged  in 
the  declarati<9i  is  supposed  to  arise.  Perhaps,  it  was 
not  necessary  for  the  Plaintiff  to  have  ststed  the  pre- 
liminary agreement,  but  having  stated  it,  she  most 
prove  it  as  laid;  otherwise  a  recovery  in  this  action 
would  be  no  bar  to  a  recoveiy  in  a  second  action  fiir 

(«}  4  T.R,s6u  n.  (h)  4  7.  JL558. 

the 
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the  same  iBJary,  if  the  Plaintiff  were  in  the  second 
action  to  lay  it  as  an  injury  happening  npon  an  agree* 
meat  to  carry  her  from  Si.  Geot^^s  Fields  to  Blackheatk. 
In  the  cases  dted,  there  was  no  mis-statement  of  any 
contract^  but  merely  a  rais-statement  of  facts  ;-^&cts 
immaterial  to  the  contract,  even  where  a  contract  ex- 
istedr  In  Frith  v.  Gray,  the  contract  was  to  furnish  a 
booth ;  the  allegation  about  the  horse-race  on  Bamei 
Common  was  merely  introductory.  But  if  the  contract 
be  once  stated,  it  stands  entire,  and  no  part  can  be  re- 
jected as  surplusage. 

Bbst  C.  J.  I  haye  no  ob^tion  that  it  should  be 
said  frf'me  dmt  I  always  entertained  a  strong  impression 
against  deciding  on  the  ground  of  variance.  That  im- 
pression win  never  induce  me  to  overturn  the  law ;  but 
I  see  enough  here  to  relieve  the  Plaintiff  from  this  ob- 
jection. The  agreement  here  must  be  taken  according 
to  the  intention  of  the  parties,  and  by  London^  they 
meant,  not  the  city,  strictly  speaking,  but  what  is  usually 
called  London:  and  if  we  wanted  assistance  to  find  such 
a  construction  of  the  word,  the  Defendant  has  furnished 
it  to  us,  for  if  London  means  the  city  onfy,  he  never 
performs  his  contract,  fbr  he  never  starts  irom  or  passes 
through  the  city.  It  must,  therefore,  mean  some  place 
which  in  common  parlance  is  styled  London;  and  if 
Westminster  be  included,  even  with  its  separate  juris- 
diction, dfortiorij  may  the  Elephant  and  Castle  hft  in- 
cluded, which  is  nearer  to  the  city  than  Westminster. 
The  contract  here,  is  a  contract  to  carry  from  that  place 
which  the  parties  understood  to  be  London^  and  the 
Defendant  has  shewn  what  his  understanding  of  the 
word  is,  from  the  inscription  on  his  coach,  and  the 
place  from  which  he  starts.  That  this  is  the  proper 
construction  of  the  contract,  may  be  collected  from  the 
case  oiBurbige  v.  Jakes^  in  which  the  declaration  states, 

that 
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1828*  that  the  phiintiff  was  possessed  of  a  messuage  at  Skeer^ 
ness^  At  the  trial  it  was  proved  that  the  house  stood 
in  the  parish  of  Minster^  which  is  contiguous  to  Sheer^ 
nessj  and  usually  goes  under  that  name:  the  yarianoe 
was  held  to  be  immateriaL  That  case  bears  us  out  in 
saying  that  the  Plaintiff  has  correctly  described  this 
contract  as  being  a  contract  to  carry  her  fi^om  any 
place  within  the  ambit  of  that  which  is  usually  called 
ZxMdoum 

Pabk  J.  concurred. 

Gaseleb  J.  I  cannot  deem  this  allegation  imma- 
terial ;  but  I  think  the  verdict  may  be  supported  on  the 
grounds  stated  by  the  Lord  Chief  Justice ;  and  I  rdy 
on  the  conduct  of  the  Defendant  for  the  construction  to 
be  put  on  his  contract  to  convey  from  and  to  I/mdcm^ 
What  would  he  say,  if  a  passenger  arriving  at  Ckarmg 
CrasSf  were  to  refuse  to  pay  on  the  ground  that  the  en- 
gagement was  to  convey  him  to  Lcmdon  f  The  case  of 
Burbige  v.  Jakes  is  in  point;  the  house  described  to  be 
in  SkeemesSf  was  not  in  Sheemess^  but  in  Minster^  which 
is  in  the  same  district,  and  the  Court  held  that  in  sub- 
stance that  supported  the  allegation.  The  rule^  there- 
fore^ must  be 

Discharged. 
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FoTHERoiLL  V.  Walton  and  Rondeau.  Maj  z6. 

T  AWES  Seijt.  obtained  a  rule,  calling  on  the  admini-  Where  admi- 

stratrix  and  assignees  of  the  Plaintiff  (he  havittg  jj^^^^^ 

T>een  a  bankrupt),  to  shew  cause  why  the  Defendant,  out,  the  Conrt 

Mondeauy  should  not  be  discharged  out  of  custody  as  to  re^Mwl,  wiUip 

1  ■•I*.  1  i««     out  the  slutho* 

the  execution  m  mis  action,  on  the  ground  that  the  ^-^   ^  ^  ^^ 

Plaintiff  had  sued  as  a  trustee  only,  and  diat  his  ad-  minittnitrix, 

ministratrix  and  assignees  disclaimed  all  right,  title,  nrf"^^^  t 

clain!i,  or  interest  m  or  to  the  damages  recovered.  of  execution 

Bandeau's  affidavit  stated,  that  under  a  charter-party  after  the  death 

of  the  Flahif* 

entered  into  by  the  Defendants,  the  ship  Elizabeth^  ^^  although 
then  lying  at  Havre  de  Grace,  was  to  proceed  to  7Vr-  his  adminittni- 
ceira,  and  Plaintiff  engaged  to  ship  and  take  on  board  ^  •**<*  ™ 
at  Havre  six  pipes  of  brandy,  the  freight  and  amount  having  heen  a 
of  which  was  to  be  taken  out  in  fruit  at  a  certain  price ;  bankrupt> 
in  consideration  of  which,  the  Defendants  agreed  to  pay  in^ereit  in  the 
freight,  and  guarantee  a  full  cargo  home :  action. 

That  the  Defendant,  Walton,  went  to  Terceira,  and  con- 
tracted for  fruit  in  barter  for  brandy ;  that  the  ship  arrived 
in  ballast,  without  the  brandy;  that  the  master  wrote 
for  the  cargo  to  be  delivered ;  that  the  Defendant  aii- 
swered,  he  was  ready  with  a  cargo,  on  delivery  6f  the 
brandy ;  but,  that  without  the  brandy,  the  merchant  ivho 
bad  contracted  to  furnish  the  fruit,  refused  to  deliver  it; 
that  the  ship  returned  to  England  i  that  an  action  was 
commenced  against  the  Plaintiff  by  Defendants  for  h6t 
shipping  the  brandy ;  that  the  proceedings  iik  sudh  action 
were  delayed  by  reason  of  the  necessity  of  sending  out 
a  commission  to  Terceira,  and  the  action  was  not  finally 
settled  at  the  death  of  the  Plaintiff,  which  happened  in 
1827;  that  shortly  after  Defendants  had  sued  Plaintiff 

Vol.  IV.  S  B  for 
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1828.       for  damages,   PlaintifF  commenced  an  action  against 
FoTHERGux   1^^^®'^^*°^  for  freight,  and  recovered  a  judgment  for 
V.         damages  and  costs,  418/.  185. (a);  that  under  this  judg- 
Walton,     ment  Rondeau  was  taken  in  execution,  in  Mmf  1820, 
by  the  sheriff  of  Surrey^  and  still  remained  in  execu- 
tion ;  that  Plaintiff  hud  no  interest  in  the  charter  or 
damages,  but  that  Messrs.  Atiwood  and  others  were  the 
owners  and  interested,  and  that  Plaintiff  acted  under 
their  orders ;  that  Defendants  relied  on  the  delivery  of 
the  brandy,  in  faith  of  which  Defendant,  WaUofiy  went 
abroad  and  contracted  for  fruit  and  cargo,  which  con- 
tract he  being  unable  to  execute  for  want  of  the  brandy, 
a  loss  was  incurred  of  2000/. ;  that  Defendants  offered 
to  Plaintiff,  to  allow  a  set-off  of  418/.  185.  recovered 
against  them  out  of  Defendants'  damages  of  2000/L; 
that  Plaintiff  refused  this,  and  required  Defendants  to 
release  their  whole  claim ;  that  Plaintiff  became  bank- 
rupt in  1822,  and  on  his  examination  disclaimed  all 
interest  in  this  action;    that  he  was  indemnified  by 
Attwood  and  others,  the  owners  of  the  ship;  that  his 
name  was  used  for  form;   and  that  he  would  have 
liberated  Defendant,  but  could  not;  that  Plaintiff  died 
intestate,  and  that  letters  of  administration  were  granted 
to  his  widow,  who  disclaimed  all  interest  in  this  action; 
that  the  assignees  also  disclaimed  damagies;  that  the 
Defendants  were  ready  to  allow  the  owners  credit  in 
account  for  damages ;  that  the  Defendant,  Bandeau^  was 
seventy-six  years  old,  and  had  been  confined  in  prison 
nearly  eight  years  in  this  action. 

Lowes  cited  Parkinson  v.  Horlock  (6),  where,  after  the 
Plaintiff's  death,  the  Court  in  1806  discharged  from 
execution  a  Defendant  who  had  been  in  custody  ever 

(a)  See  FotbergiU  v.  Wahoiif    bnmdy  by  FotbergiU  wai  not  a 
8  Taunt •  576.,  in  which  it  was    condition  precedent, 
holden,  that  the  delivery  of  the        {b)  %N.BU  940. 

since 
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fiidce  the  year  1 792 ;  and  Broughton  w.  Martin  (a),  where  ^-  ^  828. 
the  same  course  was  pursued  under  similar  circumstances; 
no  administration  in  those  cases  having  been  taken  out 
to  the  respective  plaintiffs,  which  amounted  to  same 
thing  as  the  administratrix  disclaiming  an  interest  in  the 
cause. 

Wilde  Seijt,  who  shewed  cause,  distinguished  those 
cases  from  the  present,  on  the  ground  that  there  was  no 
personal  representative  of  the  Plaintiff  who  could  dis- 
charge the  Defendants ;  whereas,  here,  the  administratrix 
might  immediately  discharge  the  Defendant  if  she  chose 
to  take  on  herself  the  responsibility  of  doing  so ;  and  if 
she  declined  incurring  that  responsibility,  the  Court 
could  not  impose  it  on  her. 

Lowes  {E.  Lowes  Seijt  was  with  him),  referred  to 
Bauerman  v.  Rademus{Jb)  as  establishing  the  principle, 
that  a  court  of  law  will  not  look  to  the  rights  of  parties 
<mly  equitably  interested,  the  declarations  of  a  trustee 
plaintiff  having  been  admitted  in  that  case  to  defeat 
the  action.  In  like  manner,  he  urged,  the  disclaimer  of 
the  administratrix  in  the  present  instance  ought  to 
operate  as  a  release  to  the  Defendant.  At  all  events,  if 
the  Court  would  oo  one  side  look  to  the  rights  of  those 
who  were  equitably  interested,  they  would  consider  also 
what  was  equitable  for  the  other  side ;  and  the  affidavit 
on  which  he  moved  sufficiently  established  the  Defend- 
ants' claim  to  be  discharged  on  good  conscience^  inde- 
pendently of  his  years  and  long  imprisonment. 

Best  C.  J.  Appeals  have  been  made  to  compassion 
in  which  the  Court  is  not  at  liber^  to  indulge.  Here 
is  a  legal  judgment  agamst  the  Defendant,  and  if  there 

{a)  tB.&P.  176.  {h)  7  r.  X.  663. 

S  B  2  were 
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1838.       were  no  person  who  could  discharge  him  from  it,  tfce 
ForasRoiLL    ^^^  might  perhaps  interfere,  having  gone  that  kogth 
«.  upon  former  occadons.      But  the  Plaintiff's  legal  re^ 

presentative  has  full  power,  if  she  pleases,  to  discharge 
the  Defendant  out  of  custody.  Ought  we,  then,  to  in- 
terfere and  relieve  her  from  the  responsibility  on  whidi 
she  detains  him?  We  could  not  do  so  without  great 
injustice.  Since  the  court  for  the  relief  of  insolvent 
debtors  has  been  established,  every  honest  debtor  may 
be  discharged  out  of  custody  if  he  will  surrender  his 
prc^erty  to  his  creditors,  and  if  he  will  not,  he  ought  to 
remain.  We  have  no  discretion  in  the  present  caae^ 
and  if  we  had,  we  ought  not  ta  exercise  it  in  favour  of 
the  Defendant. 

Park  J.  The  cases  which  have  been  cited  do  not 
apply,  for  in  those  cases  the  Court  interfered,  because 
thtf  e  was  no  legal  represoitative  who  could  discfaaige 
the  Defendant;  here  there  is  an  admimstratriz,  who 
has  a  valid  judgment  and  power  to  discharge  the  Do* 
fendant  In  Dun^brd  v.  Gotddsmitit  (a)  the  Court  re* 
fused  to  discbarge  a  defendant  after  the  death  of  the 
pla)nti£^  because  there  was  an  executor  who  had  taken 
out  probate^  and  had  the  power  of  discharging  the 
defendant.  And  in  that  respect  there  is  no  diffeienoe 
between  an  executor  and  an  administrator.  Bmteraum 
v.  Radenim  has  nothing  to  do  with  the  present  que^ 
don. 

The  rest  of  the  Court  concurring^  the  rule  was 

Discharged. 

(a)  8  A  if(Mr»,  145. 
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Hawkes  and  Others,  Assignees  of  Day  and        jia^x;- 
Others,  Bankrupts,  v.  Salter. 

A  CTION  against  tbe  Defoidant  as  drawer  of  m  bill  A  biU  was 

of  exchange  for  1?5/.,  accepted  by  one  Caher,  ^^^^^iiaj 
payable  at  Messrs.  Dm^  Norwich.  in  a  place 

At  tbe  trial  of  the  cause   befiore  the  Lord  Chief  where  the  port 
iSaroD,  JSorfiik  SmniDer  assizes  1827,  it  appeared  that  half  after  nine 
the  bill  became  due  on  Saittrday^  the  17th  of  January  |n  the  mom- 
1827;  that  it  was  on  that  day  presented  at  Messrs.  '^f^sf^^' 
Days^  Norwich,  for  payment,  and  dishonoured ;   that  sufficient  no- 

Calver,  the  acc«)tor,  lived  within  a  mile  of  Nonoicks  ticeof  disho- 

nonr  to  send  a 
that  the  Defendant,  tbe  drawer,  lived  at  Swqffield,  near  letter  by  the 

North  Wdkham,  about  fourteai  miles  from  Norwich;  foUowtng 

and  that  the  post  from  Norwich  to  North  Wdsham  m^^g*, 

leaves  Norwich  at  half  after  nine  in  the  morning.    One  post. 

of  die  Plaintiffs*  clerks  stated,  that  a  letter  from  the     J^""?"*^: 

er  s  clerk,  wno 

Plaintiffs,  which  tbe  witness  had  copied,  giving  the  De*  copied  the 

fendant  notice  of  the  dishonour  of  the  bill^  was  sent  by  |^^®'  contain- 

the  post  from  Noranch  on  Jluesday  morning,  the  lOth  of  ^^  ^^^  ^^ ' 

January^  but  he  had  no  recollection  whether  it  was  pat  letter  was  put 

in  by  himself  or  by  another  clerk.     It  was  ot^ected,  ^^l^^^^]^ 

that  the  bill  ought  to  have  been  presented  to  Caioer  day  morning, 

himself;  that  notice  of  dishonour  ought  to  have  been  hut  he  had  no 

sent  by  the  Mondajfs  post ;  and  that  at  all  events  there  !]^^her  it 

was  not  sufficient  evidence  that  the  letter  had  ever  been  was  done  by 

put  into  the  post.  himself  or 

^  ^  another  clerk: 

A  verdict  was  found  for  the  Plaintifi,  but  tbe  ob*      Held,  not 

jecUons  were  reserved  for  the  opinion  of  the  Court,  and    ««fficient  evi- 
dence of  put" 
ting  into  the 
Storks  Seijt.  accordingly  obtained  a  rule  nisi  to  enter  post. 

a  nonsuit  or  a  verdict  for  the  Defendant,  on  the  grounds 

above  stated,  against  which 

3  B  3  Spankie 
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Spankie  Serjt.  shewed  cause.  Although  by  statute 
an  acceptance  at  a  particular  place  is  the  same  as  a 
general  acceptance^  and  the  bill  might  have  been  pre- 
sented to  Ctdver  himself,  yet  if  he  appoints  an  agent  to 
pay  the  bill,  presentment  to  that  agent  is  in  law  the 
same  thing  as  presentment  to  himself.  Then  the  Hain- 
tiffs  were,  according  to  all  the  decisions,  allowed  a  day 
to  give  notice  of  dishonour.  They  could  not  write  on 
Sunday,  for  that  would  have  been  cowtrd  bonM  mares  s 
and  they  were  not  bound  to  get  up  at  an  unseasonable 
hour  on  Monday  morning ;  they  might  write  during  the 
whole  of  Monday,  and  Tuesday  morning's  post  was 
early  enough,  there  being  no  post  on  Monday  night.  In 
Bray  v.  Hadwen  (a),  where  the  bankers  of  Che  holder  of 
a  bill  received  on  a  Sunday  morning  notice  of  itsdis-' 
honour,  which,  they  wrote  to  apprise  the  holder  o^  on 
Mondny,  but  put  the  letter  into  the  post  after  twelve 
o'clock  at  noon,  at  which  time  the  mail  started,  so  that 
it  did  not  go  till  the  next  day ;  it  was  holden  that  they 
had  all  Monday  to  write,  and  that  as  for  as  they  were 
concerned  there  had  been  no  improper  delay.  Tlie 
same  point  was  decided  in  Wright  v.  Shawcross.  ffi) 

The  evidence  was  sufficient  to  go  to  the  jury.  In 
Hetherington  v.  Kemp  (c),  Lord  EUenborougk  said,  <'  had 
you  called  the  (plaintiffs)  porter,  and  he  had  said  that 
although  he  had  no  recollection  of  the  letter  in  question, 
he  invariably  carAed  to  the  post-office  all  the  letters  found 
upon  the  (plaintiff's)  table,  this  might  have  done.** 

It  is  the  same  thing  if  the  clerk  who  copied  the  letter 
affirms  that  it  was  sent,  though  he  does  not  recollect, 
whether  he  or  another  clerk  put  it  into  the  box. 


Storks  insisted  that  the  bill  ought  to  have  been  pre- 
sented  to   Calver  himself;  for  the   words  payabk  at 

{a)s  M,bfS,6Z,     (h)  %  B,  &  jfn  sou  n.     (r)  4  Coim^  i^s* 

Messrs. 
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Messrs.  Drnp^  formed  no  part  of  the  contract  since  the  1828. 
act  of  parliament  which  had  made  such  an  acceptance  a 
general  acceptance.  At  all  events  there  was  no  evidence 
that  the  letter  had  been  put  into  the  post;  the  clerk 
called  could  not  know  what  the  other  had  done;  and  he 
had  no  recollection  as  far  as  concerned  himself. 
Upon  the  authority  of  the  cases  citedi 

Best  C.  J.  Expressed  himself  clearly  of  opinion, 
that  it  would  have  been  sufficient  if  the  letter  had  been 
put  into  the  post  before  the  mail  started  cm  the  Tuesdmf 
mommg;  but  that  there  was  no  sufficioit  evidence  that 
it  had  been  put  in,  even  on  Tuesdai/  morning. 

The  Court  therefore  granted  a  new.  trial,  on  payment 
of  costs. 

Rule  absolute  for  a  new  trial. 


Philpot  v.  Briant.  ^  >9- 

A  CTION  by  the  holder  against  the  drawer  of  a  bill  If  the  execn- 
of  exchange,  which  had   been  accepted  by  the  ^^^^f^  ' 
drawer's  brother.   None  of  the  counts  in  the  declaration  bill  of  ex- 
stated  the  acceptance  or  notice  of  non-acceptonce.  !j^^  ^"^ 
The  defence  wa^  that  time  had  been  given  by  the  pay  the  holder 
holder  to  the  acceptor's  executrbc,  without  the  knowledge  out  of  her 
or  consent  of  the  drawer  \  as  to  which  the  evidence  was,  provided  he 
that  the  bill,  which  was  payable  six  months  after  date,  forbear  to  rae, 
was  due  March  19.  1823;  that  the  acceptor  died  before  ^JjJJf^'^T 
that  day ;  that  the  Plaintiff  applied  to  the  acceptor's  bro-  in  conte- 

ther,  the  son  and  agent  of  his  executrix,  for  payment,  qoence;  the 

proinite  beings 
void,  the  drawer  of  the  bill  is  not  discharged  by  the  holders  having  promiMd  to  give 
time^  and  having  dehiyed  to  sue  under  such  circutmunCes. 

S  B  4  when 
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18S8;       when  he  said  there  was  not  sofficient  personal  pfop^^ 

C^uuoT?    to  payAebai  then,  but  that  if  tliePIafaidff  would  let  the 

«^  matter  stand  over,  the  executrix  vould  engage  to  p^ 

^^*^>>T-      the  bill  out  of  her  private  inoome.     Plaintiff  promised, 

provided  the  interest  were  paid^  to  give  a  reasonable 

time ;  and  in  pursuance  of  thb  agreement,  interest  waa 

paid  out  of  the  private  inoome  of  the  executrix. 

It  was  also  objected  that  the  declaration  was  in- 
sufficient, in  not  averring  an.  acceptance  or  notice  of 
non-acceptance. 

Park  J ^  before  whom  ihe  cause  was  tried  at  the 
London  sittings  after  Michaelmas  term,  overruled  the 
latter  objection^  but  upon  a  verdict  being  taken  for  the 
Plaintiff,  reserved  to  the  Defendant  leave  to  move  to 
enter  a.  nonsuit  on  the  former* 

Toddy  Serjt.  having  obtained  a  rule  nisi  accordingly, 

Wilde  Serjt.,  who  shewed  cause,  argued  that  there 
was  no  consideration  for  the  promise  made  by  the 
executrix  to  pay  out  of  her  own  effects;  and  that  even 
if  there  were^  it  was  void  under  the  statute  of  frauds,  as 
•not  being  in  writing.  If  the  promise  of  the  executrix 
were  void,  there  was  no  consideration  for  the  Plaintiff's 
promise  to  give  her  time ;  and  if  that  promise  was  with- 
out consideration,  it  was  also  void.  The  Plaintiff  was 
not  bound  by  it,  for  be  was  always  entitled  to  be  paid 
out  of  the.  testator's  assets,  and  obtained  no  better  secu- 
rity by  the  executrix's  promise.  He  might,  therefore, 
have  sued  the  executrix  at  any  time  notwithstanding  his 
promise^  so  that  in  eflfect  no  time  was  legally  given  her. 

Toddy.  The  Plaintiff's  remedy  against  the  acceptor 
was  in  effect  suspended,  and  that  is  sufficient'  to  dis» 
€ihaxge  the  drawer.  But  for  the  promise  given  by  the 
Defendant  the  Plaintiff  would  have  sued  at  once  on  the 

bUl. 
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bUL  The  promise  tp  pqi^  if  proceedings  wece  stuyedt 
was  in  substance  a  pcomise  to  pay  out  of  the  assets;  and 
the  stay  of  proceedings  was  a  sufficient,  consideration  for 
such  a  prodiisc^  But  if  tioie  wasgiven^  it  is  inoiaterial 
whether  thene  was  a  consideration  ton  {^ving  it  or  not* 
In  Tiudali  v.  Brcojnia)^  Bvller  J.  say^  ^  As  to  giving 
time*  the  holder  does  it  at  his  periL  In.  no  case  has  it 
been  determined  that  the  indorser  is  liable  after  the 
holder  of  the  note  has  given  time  to  the  maker."  In 
that  case  there  was  no  consideration  for  the  time  given 
by  the  holder,,  nor  did  he  obtain  by  it  any  other 
seenrity. 

Cur*  adv.  vuU» 


IMS. 


Besti  C.  J.  A  creditor  by  giving  further  time  of  pay- 
ment, undertakes  that  he  will  not,  during  the  time  ^ven, 
receive  the  debt  from  any  surety  of  the  debtor,  for  the 
instant  that  a  surety  paid  the  debt  he  would  have  a; 
right  to  .recover  it  against  his  principaU  The  creditor, 
therefore^  by  receiving  his  debt  from  the  surety  would 
indirectly  cfeprive  the  debtor  of  the  advantage  that  he 
had  stipulated  to  give  him.  If  the  creditor  bad  received' 
from  his  debtor  a  consideration  for  the  engagement  to 
give  the  stipulated  delay  ot*  payment  of  the  debt,  it 
would  be  injustice  to  him  to  force  him  to  pay  it  to  any 
one  before  the  day  given.  If  to  prevent  the  surety  from 
suing  the  principal,  the  creditor  refuses  to  receive  the 
debt  from  the  surety  until  the  time  given  to  the  debtor 
for  payment  by  the  new  agreement,  the  surety  must 
be  altogether  discharged,  otherwise  he  might  be  in  a, 
situation  worse  than  he  was  in  by  his  contract  of  surety* 
ship.  If  he  be  allowed  to  pay  the  debt  at  the  time 
when  he  undertook  that  it  should  be  paid,  the  principal 
debtor  might  have  the  means  of  repaying  him.    Be&re 


(«i}  z  r.  R.  Z69. 
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the  expiration  of' the  extended  period  of  payment  tfae 
principal  debtor  might  have  become  Insolvent.  A 
creditor,  by  giring  time  to  the  principal  debtor,  ia 
^"A'"*-  equity,  destroys  the  obligation  of  the  sureties;  and  a 
court  of  equity  will  grant  an  injunction  to  restrain  a 
creditm*,  who  has  given  further  time  to  the  prindpal, 
from  bringing  an  action  against  the  surety.  This  equit- 
able doctrine  courts  of  law  have  ajqilied  to  cases  arisiog 
on  bills  of  exchange. 

The  acceptor  of  a  bill  of  exchange  is  considered  aa 
the  principal  debtor;  all  the  other  parties  to  the  bill  are 
sureties  that  the  acceptor  shall  pay  the  bill,  if  duly  pre- 
sented to  htm  on  the  day  it  becomes  due,  and  if  he  does 
not  then  take  it  up,  that  they,  on  receiving  notice  oi 
its  non-payment,  will  pay  it  to  the  holder.     If  the 
holder  gives  the  acceptor  further  time  for  payment, 
without  the  consent  of  the  drawer  or  endorsers,  he 
discharges  them  from  all  the  liability  that  they  con- 
tracted by  becoming  parties  to  the  bill :  but  delay  in 
suing  the  acceptor  will  not  discharge  the  drawers  or 
endorsers,  because  such  delay  does  not  prevent  them 
from  doing  what,  on  receiving  notice  of  non-payment 
by  the  acceptor,  they  ought  to  do ;  namely,  pay  the  biU 
themselves. 

The  time  of  payment  must  be  given  by  a  contract 
that  is  binding  on  the  holder  of  the  bill ;  a  contract, 
without  consideration,  is  not  binding  on  him ;  the  dday 
in  suing  is,  under  such  a  contract,  gratuitous ;  notwith- 
standing such  contract,  he  may  proceed  against  the 
acceptor  when  he  pleases,  or  receive  the  amount  of  the 
bill  from  the  drawer  or  endorsers.  As  the  drawer  and 
endorsers  are  not  prevented  from  taking  up  the  bill  by 
such  delay,  their  liability  is  not  dischasged  by  it;  to 
hold  them  discharged  under  such  circumstances,  would 
be  to  absolve  them  from  their  engagements,  without  any 
reason  for  so  doing.     In  the  case  of  the  partners  of  the 

Arundel 
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Arunda  Bank  v.  GcUej  which  is  to  be  found  in  a  note  18jl8. 
to  Chittjf  on  BillSi  296,  and  the  accuracy  of  which  note 
18  proved  by  my  Brother's  report  to  us  of  what  passed 
at  the  trial  of  the  cause  before  him,  that  point  is  decided. 
The  acceptor  applied  to  the  holders  for  indulgence  for 
some  months;  they,  in  reply,  wrote  to  the  acceptor, 
informing  him  that  they  would  give  him  the  time  that 
he  required,  but  that  they  should  expect  interest  On 
a  motion  for  a  new  trial,  the  Court  of  King's  Bench 
held,  that  as  no  Jresh  security  was  taken  from  the  ac- 
ceptor, the  agreement  of  the  plaintiffs  to  wait  was 
without  consideration,  and  did  not  discharge  the  drawer. 
This  is  a  stronger  case  than  the  present  In  our  case 
there  is  no  agreement  for  any  particular  time^  nor  any 
consideration  for  the  giving  the  time  that  was  given  to 
the  acceptor. 

If  the  promise  made  by  the  executrix  of  the  acceptor 
be  considered  to  be  a  promise  to  pay  the  debt,  with 
interest,  out  of  the  assets  of  the  executrix,  it  gives  no 
claim  to  the  holder  beyond  what  the  bill  gave  him. 
The  executrix  was,  before  that  promise  was  made, 
bound  to  pay  principal  and  interest  out  of  her  testator's 
effiscts.  If  it  is  to  be  taken  to  be  a  personal  promise  of 
the  executrix  it  is  void  under  the  statute  of  frauds,  not 
being  in  writing.  The  holder,  therefore,  had  no  better 
security,  nor  any  advantage  beyond  what  the  bill  had 
given  him.  We  hesitated,  only,  in  consequence  of 
what  fell  from  Mr.  Justice  BuUery  in  TindaU  and  Brcfwn. 
But  in  that  case  there  was  no  notice  by  the  holder  to 
the'  defendant  of  the  dishonour  of  the  note.  The 
opinion  of  BuUer  is  not  the  ground  on  which  Uie  Court 
gave  the  judgment,  and  that  opinion  is  overruled  by  the 
case  in  Chitty. 
'  The  rule  for  a  nonsuit  must  be 

Discharged. 
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ifof  X9-      Maclean  v.  Dunn  and  Watkins,  who  survived 

Austin. 

X.  If  ^f  with-  npHIS  was  a  special  action  of  assunmsit  for  not  ao- 
out  authonty,     X  j         .        i-  .-^        r  »      -  J 

makes  a  con-  cepting  and  paying  for  a  quantity  of  Eusstan  and 

tract  in  writ-  German  wool.  At  the  trial  before  Best  C.  J.,  Jjmion 
"ISJ^^of  «i^^ng«  aft^r  Michaelmas  term  1826,  the  facts  of  the 
goods  by  J3«9  case  as  far  as  they  are  material  to  the  questions  here 
and  B,  subse-  noticed,  were  as  follows :  — 

fies  the  con-  "^^  Defendants  were  carrying  on  business  in  London 
tract»  soch  ra-  as  druggists  and  dry-salters,  when  Ebsfwortkf  a  Ixmdon 

toficauonren-  ^Qoi.broker,  met  Watkins  at  Manchester,  near  which 
den  ^.  an  '  '  ^ 

agent  suffi-       place  Watkins  lived,  and  on  the  part  of  the  Plaintiff 

ciently  autho-   ^gi-eed  to  sell  the  Defendants  165  bacs  of  Hussion  and 

rised  to  make    ^  ^ 

the  contract      German  wool,  to  be  paid   for  partly  by  145  bags  of 

under  the         Spanish  wool,  which,  on  the  part  of  the  Defendants,  he 

frauds.  agreed  to  sell  to  the  Plaintiff,  and  partly  by  accept- 

4.  Where    ances  or  cash,  on  certain  terms  specified  in  the  foUow- 

the  purchaser  jj^  bought  and  sold  note,  which  he  delivered  to  the 
of  goods  re-  f.     .   ° 

fuses  to  take  PlamtifPs  clerk, 
them,  the  ven- 
dor, by  re-  ^^  Manchester,  2Sth  March  1825. 

selling  them,  <<  D.  Madean,  Esq. 

clude*hiDMclf        "  ^^^^  —  ^®  )xB.VQ  sold  for  your  account,  to  Messrs. 
from  recover-   Dunn,  Austin,  Watkins,  and  Co.  166  bags  of  Russian  and 
f"*^rT^h   ^^"'""*  ^^'»  ^^  Ihere  followed  a  specification  of  the 
of  contract.      wools  as  in  the  note  made  out  for  the  Defendants^ 
amounting  to  165  bags  only,  the  insertion  of  166  having 
been  admitted  on  the  trial  to  have  arisen  by  mistake  in 
the  casting,]  after  deducting  the  amount  of  145  bags 
of  Spanish  wool  sold  you,  the  balance  to  be  paid  for  by 
an  acceptance  at  four  months,  with  2j^  per  cent,  dis- 
count, or  in  cash  with  5  per  cent,  discount,   at  your 
option.  —  Commission  for  selling,  1  per  cent. 

*^  Ebsworth  and  Badham." 

"Juan- 
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<'  Manchester^  28th  MarO^  1825. 
«*  Z).  Madean^  Esq. 

"  Sir,  —  We  have  bought  for  your  accoant,  of 
Messrs.  Dunuy  Austin^  Watkins,  and  Co.,  145  bags  of 
Spanish  wool,  viz.  [here  followed  a  specification  of  145 
begs  Of  wool,]  the  amount  of  145  bags  to  be  deducted 
from  the  165  bags  of  Russian  and  German  wool  bought 
of  you  this  day,  and  the  balance  to  be  paid  for  by  an 
acceptance  at  fi>ur  months  at  2^  per  cent,  discount,  or 
in  cash,  wUh  5  per  cent,  discount,  on  the  1st  Juhf^  at 
your  option.  —  Commission  for  purchasing,  ^  per  cent*. 
<^  Ebsworth  and  Badham." 


1828. 


This  bought  and  sold  note  was  written  on  one  sheet 
of  paper. 

Corresponding  bought  and  sold  notes,  mutatis  mtdandis, 
were  made  out  by  Ebruoarth  for  the  Defendants.  In  these 
notes  the  1st  of  JUdy  was  specified  as  the  day  for  cash 
with  discount,  at  the  end  of  the  sold  note  as  well  as  at 
the  end  of  the  bought  note.  They  were  never  delivered 
to  either  of  the  Defendants.  Ebsworth,  however,  made 
out  a  memorandum  of  the  contract  in  his  broker's  book, 
called  a  contract-book,  which  was  not  signed  by  him, 
and  shewed  this  memorandum  to  Watkins^  on  the  day  it 
was  entered,  March  28.  1825. 

Watkins  assented  to  the  contract,  provided  Dunnes 
consent  could  be  obtained.  Eisnsarth  had  had  no  pre* 
vious  conuDunication  with  Dumif  but  saw  him  about  the 
beginning  of  the  next  month,  when,  as  Ebsooorth  swore 
at  the  trial,  JOkmn  assented  to  the  bargain,  and  said  he 
was  perfectly  satisfied  with  what  was  done. 

On  the  19th  of  that  month  Dunn  told  Ebemarth  he 
would  have  nothing  to  do  with  the  contract,  which 
Ebswortk  communicated  to  the  Plaintiff. 

PlaiDtifl^  neverthdeas,  in  May  addressed  the  Defend- 
ants collectively  on  the  aabject  of  the  delivery  of  the 
wool,  when  Watkins  wrote  and  referred  him  to  Ebsnsarthf 

who 
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1828.  who  afterwards,  with  the  assent  of  Waikins^  and  in  the 
name  of  the  Defendants  collectively,  sold  and  delivered 
snxty-eight  bags  of  the  German  wool  to  WiUhmson  and 
JfoneSm 

In  My  the  Plaintiff  transmitted  the  invoice  of  the 
165  bags  of  wool  to  Manchesierj  addressed  to  the  De- 
fenduits,  and  requested  payment  of  what  was  due  to 
him. 

In  September  he  requested  them  to  receive  and  pay 
for  the  remainder  of  the  wools  undelivered,  and  gave 
nodoe,  that  unless  the  account  between  him  and  the 
Defendants  were  h'quidated  by  the  1st  oi  Naoember^  the 
wool  remaining  undelivered  would  be  put  up  to  public 
sale  on  that  day,  and  the  Defendants  held  responsible 
for  any  loss. 

The  Defendants  having  declined  to  receive  them  thqr 
were  sold  at  a  loss ;  whereupon  the  present  action  was 
commenced; 

It  was  objected  at  the  trial,  on  behalf  of  the  Defend- 
ants, that  there  was  no  valid  contract  between  the  parties, 
the  brokei^s  book  not  having  been  signed,  and  the 
bought  and  sold  notes  not  having  been  delivered  to  each 
party ;  that  Ebsworth  having  no  authority  from  Dmm  at 
the  time  of  the  bargain,  was  not  an  agent  authorized 
within  the  meaning  of  the  statute  of  frauds ;  that  the 
bought  and  sold  note  given  to  the  Plaintiff  varied  from 
that  made  out  for  the  Defendants,  the  latter  specifying 
the  1st  otjufy  as  the  day  for  cash  with  discount,  at  the 
end  of  the  sdd  as  well  as  of  the  bought  note ;  the 
former  specifying  that  day  only  at  the  end  of  the  bought 
note ;  and  that  the  Plaintiff  had  resdnded  the  contract^ 
by  the  delivery  of  part  of  the  wool  t6  Ebsxioarth^  and  the 
sale  of  the  remainder. 

A  verdict  was  taken  for  the  Plaantifi^  with  leave  for 
the  Defendants  to  move  the  Court  upon  these  points. 

Toddy  Serjt  accordingly  obtained  a  rule  nisi  to  enter 

a  non* 
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a  nonsuit  or  have  a  new  trial,  on  these  and  sundry        1828. 
other  questions  of  law  and  facL 

With  respect  to  the  alleged  variance,  the  Court  held, 
that  as  the  PlamtifTs  bought  and  sold  note  was  all  Dm* 
written  on  the  same  sheet  of  paper,  the  1st  of  My^  spe- 
cified at  the  end  of  the  bought  note,  must  be  taken 
to  apply  equally  to  the  contract  in  the  sold  note^  and 
that  therefore  the  instrument  corresponded  sufficiently 
with  the  bought  and  sold  note  made  out  for  the  De- 
fendants. 

If  the  subsequent  ratification  by  Dunn  constituted 
Ebsworiiy  by  relation,  an  agent  duly  authorized  within 
the  meaning  of  the  sUtute  of  frauds,  at  the  time  of  the 
contract,  a  bought  and  sold  note  having  been  made  out 
and  signed  by  him  on  the  part  of  the  Defendants,  his 
delivering  it  to  them  and  his  signing  the  contract-book 
would  not  be  essential  to  the  validiQr  of  the  contract: 

It  is  only  necessary,  therefore^  to  report  what  was 
said  on  the  points.  Whether  a  person  who  makes  a  con- 
tract for  another,  without  due  authority,  becomes,  on 
the  ratification  of  the  contract  by  the  party  to  be 
charged,  a  sufficient  agent  to  bind  him,  within  the 
meaning  of  the  statute  of  frauds,  and  Whether  the  dis- 
posal by  the  vendor,  of  goods  sold,  with  a  view  to  pre-» 
vent  further  loss  upon  the  vendee's  refusing  to  receive 
them,  be  a  rescinding  of  the  contract. 

Wilde  and  Bussell  Seijts.  for  the  Plaintiff.  The  8t»- 
tute  of  frauds  does  not  affect  the  principle  which  regulates 
contracts  made  by  an  agent,  with  respect  to  which  a 
subsequent  ratification  is  equivalent  to  a  previous  au- 
thority. Here  there  was  not  only  such  a  ratification, 
but  the  case  is  taken  out  of  the  statute  by  a  delivery  of 
the  goods.  Bulky  goods  need  not  all  be  delivered  at 
the  same  time^  but  according  to  convenience^  and  any 
unequivocal  act  of  control  over  the  portion  delivered,  is 
equivalent  to  a  delivery  and  acceptance  of  the  whole: 

Chaplin 
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Chaplin  v.  Rogers,  (a)  In  Hinde  ▼.  Whitehouse  (i),  even 
a  constructive  delivery  by  samples  was  held  to  vest  the 
pfe^perty  in  the  buyer,  and  sufficient  to  satisfy  tiie  sta- 
tute; and  from  acts  of  assent,  an  authority  might  i)e  pre- 
sumed :  Ward  v.  Evans*{c)  Merely  acting  on  the  agent's 
Older  wks  sufficient  for  that  purpose:  Kiimitzv.  Suhy.  {d) 
'With  regard  to  the  resale,  it  would  not  prevent  tfate 
Plaintiff  from  recovering  damages  for  non'^performance 
t>f  the  coiitrlK^  though,  perhaps,  it  might  be  an  answer 
to  an  action  for  goods  sold :  Hagedom  v.  Levy,  [e)  In 
Oreaves  v.  AMin  {f\  where  it  was  holden  that  the  con- 
tract had  been  rescii:ided,  the  vendor  resold  the  goods 
within  a  few  days  after  he  had  sold  them,  although  tbe 
purchaser  bad  never  refused  to  carry  the  'contract  into 
execution* 


Taddy  and  Spankie  Seijts.  contra.  Admitting  the 
maxim,  ornnis  ratikabitio  mandato  aqutparaikrf  under  the 
statute  of  frauds  the  mandatum^  where  there  is  no  de- 
livery of  tbe  gooch,  must  be  in  writing.  A  ratification 
cannot  make  a  signature. 

But  the  resale  rescinded  the  contract  at  all  events, 
-and  deprived  the  Plaintiff  of  any  right  to  sue. 
Greaves  v.  Ashlin  <^nnot  be  distinguished  from  the 
present  case.  In  that  case  there  was  a  written  con- 
tract for  the  sale  of  goods ;  no  time  Was  specified  fer 
the  delivery;  but  although  the  purchaser  had  notice, 
that  utiless  they  were  taken  away  they  would  be  resold,  it 
was  held  he  had  no  rig^t  On  that  account  to  resell  them. 


Best  C.  J.  It  has  been  aigued^  tliat  the  snbsequlent 
adoption  of  the  contract  by  Dwm  will  not  tAke  this  case 
out  of  tfae  operation  of  the  statute  of  frauds ;  and  it  haft 


{d^  I  Basu  19s. 
7  BmU  SS^' 


n 


Saii.  ut. 


[d)  PaUfi  Pr.  t^  Jg.  X43* 
note,  »d  edit. 

(ir)  6  Taunt,  tit. 
(/)  ^Camph.4%S* 

been 
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been  insialed,  that  the  ^nt  should  have  his  authority       IMS. 
at  the  time  the  contract  is  entered  inCa    If  such  had  been 
the  iatentioa  of  the  l^tsUture,  it  would  have  been  ex- 
pressed more  deak^ly;  but  the  statateonly  reqiifi^es  some 
note  or  memorandum  in  writing,  to  be  signed  by  the  party 
to  be  charged,  or  Ms  agent  tiereunto  lavofuUy  authorised  g 
leaving  us  to  the  rules  of  common  law,  as  to  the  mode  in 
which  the  agent  is  to  receive  bis  authority*    Now,  in  all 
other  cases,  a  sobsequeni  sanction  is  considered  the 
same  thing  in  efiect  as  assent  at  the  time.     Omnis  roMa* 
biHo  rttrabrakitwr  et  mandato  aqtdparaiur:  and  in  my 
opinion,  the  subsequenii  sanction  of  a  contract  signed  by 
an  agent,  takes  it  out  of  the  operadon  of  the  statute 
more  satisfiustorily  than  an  authority  given  beforehand. 
Where  the  autiiority  is  given  beforehand,  the  party 
most  trust  to  his  agent;  if  it  be  given  subsequently  to 
die  contract,  die  party  knows  that  all  has  been  done 
according  to  his  wishes.     But  in  KinnUz  v.  Sunyf 
where  the  broker,  who  s^ed  the  broker's  note  upon 
a  sale  of  corn,  was  the  seller's  agent,  Lord  Mleip- 
boroii^  held,  that  if  the  buyer  acted  upon  the  note, 
that  was  ssdi  an  adoption  of  his  agency  as  made 
his  note  sufficient  within  the  statute  of  frauds:  and  in 
Soames  v.  Spencer  {a\  where  A  and  B^  being  jointly 
interestied  in  a  quandty  of  oil,  ^.  entered  into  ^  contract 
for  the  sale  of  it,  without  the  authority  or  knowledge 
of  A,  who,  npon  receiving  information  of  the  circum- 
stance, reiiised  to  be  bound,  but  afterwards  assented 
by  parol,  and  samples  were  delivered  to  the  vendees ; 
it  was  held,  in  an  action  i^gatnst  the  vendees,  that  J3.'s 
subseqoent  ratification  of  the  contract  rendered  it  bind- 
ing, and  that  it  was  to  be  considered  as  a  contract  in 
wridng  within  the  statute  of  frauds.     That  is  an  express 
decision  on  the  point,  that  under  die  statute  of  frauds 

(a)  z  Dow.  bf  Rj.  3a. 
Vol.  IV.  S  C  (iie 
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the  raiificatioD  of  the  principal  relates  back  ta  the  droe 
when  the  agent  made  the  contract 

Then,  with  regard  to  the  resale,  it  seems  dear  to  me, 
that  it  did  not  rescind  the  contract  It  is  admitted  that 
perishable  articles  may  be  resold.  It  is  difficult  to 
say  what  may  be  esteemed  perishable  articles,  and  what 
not:  but  if  articles  are  not  perishable,  price  is,  and  may 
alter  in  a  few  days,  or  a  few  hours.  In  that  respect 
there  is  no  difference  between  one  commodity  and  an- 
other. It  is  a  practice,  therefore,  founded  on  good 
sense,  to  make  a  resale  of  a  disputed  article,  and  to  hold 
the  original  contractor  responsible  for  the  difference. 
The  practice  itself  affords  some  evidence  of  the  law^  and 
we  ought  not  to  oppose  it,  except  on  the  authority  of  de- 
cided cases.  Those  which  have  been  cited  do  not  ap- 
ply. Where  a  man,  in  an  action  for  goods  sold. and 
delivered,  insists  on  having  from  the  vendee  the  price  at 
which  he  contracted  to  dispose  of  his  goods,  he  cannot,, 
perhaps,  consistently  with  such  a  demand,  dispose  of 
them  to  another ;  but  if  he  sues  for  damages  in  conse- 
quence of  the  vendee's  refusing  to  complete  his  contract, 
it  is  not  necessary  that  he  should  retain  dominion  over 
the  goods :  he  merely  alleges  that  a  contract  was  entered, 
into  for  the  purchase  of  certain  articles,  that  it  has  not 
been  fulfilled,  and  that  he  has  sustained  damage  in  con- 
sequence. ,  There  is  nothing  in  this  which  requires  that 
the  property  should  be  in  his  hands  when  he. com- 
mences the  suit;  and  it  is  required  neither  by  justice, 
nor  by  the  practice  of  the  mercantile  world. 

In  actions  on  the  warrant  of  a  horse,  it  is  the. 
constant  practice  to  sell  the  horse,  and  to  sue  to  recovier 
the  difference.  The  usage  in  every  branch  of  trade  is 
equally  against  the  objection  which  has  been  raised  on 
tlie  part  of  the  Defendants..  It  is  urged,  indeed,  that 
in  contracts  entered  into  by  the  East  India  Com- 
pany,  the  power  of  resale  is  expressly  provided  for,  in 
ease  the  vendee  should  refuse  to  perform  his  ocmtract 

That 
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That  is  only  ex  abundanti  cauteld,  and  it  has  never  been 
decided  that  a  r^ale  of  the  goods  is  a  bar  to  an  action 
for  damages  for  non-performance  of  a  contract  to  pur* 
chase  them :  the  contrary  has  been  held  at  Nisi  Prius. 
But^  without  referring  to  a  Nisi  Prius  case  as  authority, 
we  are  anxious  to  confirm  a  rule  consistent  with  con- 
venience and  law.  It  is  most  convenient  that  when  a 
party  refuses  to  take  goods  he  has  purchased,  they 
should  be  resold,  and  that  he  should  be  liable  to  the 
loss,  if  any,  upon  the  resale.  The  goods  may  become 
ivorse  the  longer  they  are  kept;  and,  at  all  events,  there 
is  the  risk  of  the  price  becoming  lower* 

Rule  discharged,  (a) 

(a)  Pari  J.  todk  no  part  in  the  heariog  or  decision  of  the  case. 


1898. 


(IN  THE  EXCHEQUER  CHAMBER.) 

Lucas,  Thompson,  Davis,  Bull,  T.  Lingham,     Maj  ly. 
and  EicKE,  v.  Nockells. 

17  RROR  on  a  bill  of  exceptions.  Plaintiff,  a 

NochdlSf  the  Plaintiff  below,  declared  in  trespass     j^^^?"* 

for  breaking  and  entering  his  ship,  making  a  noise  and  charter-party 

with  T.  to 
take  any  goods  on  board  which  T,  should  ship,  and  convey  them  from  Fan  Diemen^s 
Land  to  London*  T.  covenanted  to  pay  freight  at  the  rate  of  15/.  per  ton  per  month, 
ten  days  after  the  delivery  of  the  caj^go,  and  then  consigned  a  cargo  to  Defendants  by  a 
bill  of  lading*  under  which  they  or  their  assigns  were  to  pay  freight  as  per  charter. 

T.,  being  indebted  to  Defendants,  they,  on  the  arrival  of  the  ship  in  London^  sued 
out  a  writ  of  Ji,  fa.,  and  took  the  cai^go  forcibly  from  the  ship,  exhibiting  the  sheriff's 
warrant  to  the  captain:  they  did  not  sell  under  the  jlj^.,  but  afterwards  made 
affidavit  at  the  custom-house  that  they  landed  the  cargo  as  the  importers. 

Plaintiff  having  sued  them  in  trespass  for  entering  his  ship  and  taking  the  caigo, 
and  to  a  justification  under  the  writ,  having  replied  de  injuria  abique  residue  causiCf 
and  having  new-assigned  that  the  Defendant  took  the  goods  for  other  purposes  than 
those  mentioned  in  the  pleas.  Held,  that  it  was  competent  to  the  Judge  to  leave  it  to 
the  jury  to  say,  whether  the  goods  were  bendjide  taken  under  the  execution^  or  whether 
the  execution  was  resorted  to  as  a  colour  to  enable  the  Defendants  to^t  possesdion  of 
and  land  the  cargo  as  importers,  without  subjecting  themselves  to  the  claim  or  question 
that  might  have  arisen  if  they  had  accepted  them  under  the  bill  of  lading. 

see  dis- 
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1S2&  distnrbaoce  in  it  for  two  days,  breaking  open  tfae 
hatdiesi  entering  the  hold,  and  talcing  a  large  quantity 
of  oUf  whalebone  fins,  hides,  ftc.  in  the  possession  of 
the  Plaintiff  below,  on  board  the  ship,  and  on  which  he 
h^  a  lien  to  the  amount  of  6000/.  ibr  freight,  due  to 
him  as  owner  of  the  vessel,  and  for  carrying  away  and 
converting  the  goods  to  their  own  nse,  whereby  Phuntiff 
below  was  deprived  of  his  lien,  and  lost  his  freight. 

Second  count,  for  taking  possessimi  of  his  ship  and 
goods. 

Third,  for  taking  out  of  a  certain  other  ship  the 
goods  of  the  Plaintiff  below. 

The  Defendants  below  [Lucas  and  Thompsan  jointly, 
and  the  others  severally)  justified  the  trespass  unde^  a 
judgment  recovered  in  the  CSourt  of  King's  Bench,  by 
IL  Hapley^  G.  H.  Lir^ham^  and  T.  lAngham^  against 
one  Nathaniel  Thornton^  for  a  debt  of  20,000/.  and 
costs,  upon  which  a  testatum  Ji.  fa.  was  sued  out,  di- 
rected to  the  sheriff  of  Middlesex^  and  indorsed  to  levy 
6000/.  besides  expenses,  which  writ  was  delivered  to 
Lucas  and  Thompson^  sheriff  of  Middlesex^  to  be  exe- 
cuted, who  made  out  their  warrant  in  writing  to  Deeds 
and  Bulli  commanding  them  that  of  the  goods  and 
chattels  of  Thomtou  they  should  cause  to  be  made  the 
dd>t  and  cests  aforesaid.  It  was  then  averred,  that  at 
the  time  when,  &c.  there  were  divers  goods  and  mer- 
chandises belonging  to  Thertiton  on  l>oard  tfae  ship 
in  the  declaration  mentioned,  and  that  Davis  and 
Bull  being  bailifis  (assisted  by  T.  Litigham  and  Eicke\ 
before  tfae  return  of  the  writ,  entered  into  the  ship, 
seized  Thomton^s  goods  and  merchandizes,  sold  them, 
and  by  the  sale  made  and  levied  the  amount  of 
1950/.  towards  satisfaction  of  the  debt  and  costs  afore- 
said. 

The  Plaintiff  below  replied  that  tlie  Defendants  bebw 
of  dieir  own  wrong,  and  without  the  residue  of  the 

cause 
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cause  by  them  in  tUeir  plea  alleged,  committed  the  said 
trespasses. 

He  also  ne^assigned  that  the  DefendaitCs  belovy  for 
other  purposes  than  those  mentioned  in  the  pleas,  en-    Nockclls* 
teied   the  ship,  and  took  t^e  goods,   and   that  more 
violence  was  resorted  to  than  was  necessary.    Upon  all 
which  issue  was  joined. 

At  the  trial  before  Lord  Tenterden  C.  J.,  I/mdmt  sit* 
tings  after  Trinity  term  1826,  it  appeared,  that  the 
Plaindff  below  was  owner  of  the  ship  Emerald ;  that  by 
a  charter-party  of  the  6th  August  1823,  executed  atPoff 
Jackson^  New  South  Woks,  by  the  son  of  the  Plaintiff  be- 
low, under  a  power  of  attorn^,  (and  reciting  a  form^ 
charter-party  of  ^P'*^  1821,  by  which  the  Plaintiff  below 
did  grant,  and  to  freight  let,  and  Nathaniel  Thomkm 
did  hire  and  take  to  freight  aU  the  said  ship  Emerald  for 
the  term  of  a  year  from  May  Ist^  1821,  with  an  agreement 
diat  if  the  ship  should  be  employed  more  than  a  year,  she 
should  be  paid  for  at  the  rate  of  a  guinea  per  ton  per 
month,  reciting,  also,  that  the  parties  had  agreed  and 
did  agree  to  put  an  end  to  and  determine  that  charfeer-i 
party  and  enter  into  a  fresh  one),  the  Plaintiff  below  and 
JVilUam  Elliott^  the  master  of  the  ship,  jointly  and  aeve^ 
rally  covenanted  with  Nathaniel  Thornton  as  follows^ 
that  is  to  say,  <*  that  the  ship  should  be  made  ready 
end  fitted,  and  should  take  on  board  all  .such  goods  a? 
N.  Thornton  should  tender  to  William  Miott,  and 
should  with  all  convenient  dispatch  proceed''  with  her 
cargo  to  London^  and  should  discharge  at  London^  to 
Thornton  or  his  assigns ;  Thornton  covenanting  to  pay 
<^  freight  at  the  rate  of  15&  per  ton  per  month,"  ten 
days  after  the  delivery  of  the  cargo. 

Under  this  charter-party,  a  cargo  o{  oils,  furs,  hides, 
&c.  was  shipped  by  Thomtonj  at  Van  Diemeris  Land^ 
for  London^  and  Ettiott  signed  a  bill  of  lading,  by  which 
this  cargo  was  to  be  delivered  to  Messrs.  Hofley  and 
Unghams^  or  their  assigns,  '*  he  or  they  paying  freight 
3  C  3  for 
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for  the  same  as  per  charter,  with  primage  and  srenge 
accustomed/' 

Id  Jwfie  1823,  the  ship  arrived  at  Oravesendf  when 
G.  H.  Lingham  went  on  board,  and  after  enquiring 
,  about  the  cargo,  and  receiving  letters  from  Tkamion^  said 
he  wished  the  ship  to  go  to  Breaoer^s  Qticy ;  the  Plaintiff 
below  insisted  on  going  into  the  London  Docks^  bot 
after  shewing  Ungham  the  ship's  manifest,  by  which  the 
goods  were  consigned  to  HopUy  and  lAnghams^  agreed 
that  the  ship  should  go  to  Brewer's  Quayj  itHcpUy  and 
Linghams  would  pay  freight  for  the  cargo  according  to 
the  first  charter-party.    The  PlainUff  below  afterwards 
ofiered  to  take  freight  at  the  lower  rate  mentioned  in  the 
second  charter-party,  but  Lingham  made  no  answer* 
After  the  ship  had  been  reported  at  the  custom-house, 
Plaintiff  below  informed  Hopleyotthst  circumstance,  and 
offered  to  deliver  the  cargo  where  Hopley  and  Linghams 
pleased,  if  they  would  agree  to  pay  the  freight ;  but  Hop' 
ley  said  he  would  give  no  promise,  and  after  some  alter- 
cation, said  to  the  Plaintiff  below,  **  I  will  make  some- 
thing of  you  before  I  have  done  with  you.'*   On  the  Sd  of 
Jufyj  Hopley  and  Linghams,  who  were  creditors  of  Thorn" 
ion  to  a  considerable  amount,  issued  thejterijacias  men- 
tioned in  the  declaration,  Thornton  being  in  embarrassed 
circumstances ;  and  on  the  4th,  T.  Lingham,  accompa- 
nied by  Eicke^  his  attorney,  and  Bull  and  Davis,  the 
sheriff's  officers,  entered  the  ship  with  the  sheriff's  war- 
rant, which  they  exhibited  to  the  Plaintiff  below,  and 
although  required  by  him  to  leave  the  ship,  brdce  open 
the  hatches,  which  had  been  closed  to  prevent  them  firom 
taking  the  cargo,  and  proceeded  to  unload  it  from  that 
time  to  the  17th,  by  which  day  the  whole  was  unloaded. 
When  the  sheriff's  officers  came  on  board,  the  captain  of 
the  ship  told  the  Plaintiff  below  he  thought  he  was  wrong 
in  detaining  the  cargo,  as  the  freight  was  not  due  till 
ten  days  after  the  delivery ;  Plaintiff  below  said,  <<  He'd 

be 
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be  dambed  if  he  cared,"  and  ordered  the  captain  not  to 
hHow  the  cargo  to  be  taken.  The  captain  had  signed 
three  bills  of  lading,  one  of  which  he  gave  to  the  Plaintiff 
below,  and  left  the  other  two  with  Tkomian.  Hqpley 
and  Linghams  indemnified  the  sherifl^  and  it  was  proved 
that  Davis  had  said  the  sale  of  the  cargo  taken  out  pro* 
duced  19502. 

On  the  4th  July  Hopley  and  Linghams  presented  a 
memorial  to  the  commissioners  of  customs,  as  follows: — 
**  Honourable  Sirs,  —  We  have  in  the  ship  Emerald^ 
from  New  South  Wales,  260  casks  of  train  oil,  which  we 
have  pud  duty  on,  and  are  desirous  of  landing  at  the 
legal  quays.'' 

On  the  10th  Jufyf  the  captain  of  the  ship  made  affi«- 
davit  at  the  custom-house  that  the  cargo  (describing  it) 
was  British  property^  and  to  thb  a£Sdavit  was  annexed 
another,  as  follows :  — ^ 

<*  Ihmas  Lingham,  for  self  and  Co.,  importers,  maketh 
oath  that  the  within-mentioned  cargo  \s  British  property." 

On  the  7th  of  August,  Hopley  and  Linghams  annexed 
to  a  catalogue  of  the  cargo  for  sale  by  auction,  a 
certificate  that  the  lots  had  been  imported  within  twelve 
-months;  had  not  been  previously  sold  or  parted  with ; 
and  that  that  was  the  first  sale. 

They  also  addressed  a  note  to  the  auctioneer  as 
follows :  ^^  We  appoint  you  to  buy  for  our  account  this 
day  the  following  goods,  at  the  prices  annexed,  being 
t)ur  property."  This  was  concluded  by  a  description  of 
the  cargo.  These  two  latter  instruments  were  left  by 
Hojpley. and  Linghams  at  the  excise-office,  and  the  carg6 
was  put  up  to  sale  by  auction,  under  their  direction,  on 
the  7thof^iigtts^. 

The  Chief  Justice  charged  the  jury  that  he  was  of 
opinion  that  the  possession  of  the  ship  was  in  the  Plains- 
tiff  below  at  the  time  df  the  execution,  and  that  the 
question  for  their  consideration  was,  whether  the  goods 
S  C  4  were 
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1828.  vere  really  and  boni^fide  token  by  Tirtue  of  the  aatd  writ 
of  execation;  if  they  were,  the  Terdict  ought  to  be  for 
the  Defendants  below;  or^  whether  the  executioD  waa 
had  recourse  to  merely  as  a  colour  to  oiaUe  the  De- 
lepdant  Linghamf  and  his  partners,  who  were  the  con- 
signees, to  take  said  goods,  and  so  get  possession  of 
them,  and  land  them  as  importers,  without  subjecting 
themselves  to  the  claim  or  question  that  might  have  arisen 
if  they  had  accepted  them  under  th^  bil^  of  lading ;  in 
which  latter  case  the  verdict  ought  to  be  fer  the  Plain- 
tUF  below*  Whereupon  the  counsel  on  the  part  of  D^ 
fendants  below  objected,  first,  that  the  question  proposed 
by  the  Chief  Justice  for  the  consideration  of  the  joiy 
Iras  not.  open  for  their  consideration  upon  l}|e  pleadings 
it)  the  cause ;  for  if  there  was  ground  for  imputing  fraud, 
it  ought  to  have  beci)  specially  replied;  and,  secondly, 
that  none  of  the  counts  mentioned  in  the  declaration 
had  been  proved^  and  that  the  Chief  Justice  ought  to 
direct  the  jury  upon  the  evidence  so  produced  as  afor^ 
said,  that  the  possession  of  the  said  ship  was  not  at  the 
time  of  the  entering  the  same  by  Defendants  below,  by 
law  vested  in  the  Plaintiff  below,  and  that  the  Plsdntiff 
below  had  no  lien  on  the  said  goods,  and,  consequently, 
that  Plaintiff  below  was  not  competent  to  maintain  the 
Action.  Upon  these  objections  a  bill  of  excq}tions  was 
tendered  and  signed,  and  the  jury  gave  their  verdia  for 
the  Plaintiff  below,  with  damages  1950^ 

Tfbree  points  were  proposed  for  argument  in  this  case. 

First,  Whether  the  Plaintiff  below,  notwithstanding 
the  charter-party,  had  still  sufficient  possession  of  the 
ship  to  maintoin  an  action  of  trespass. 

Secondly,  Whether  he  had  a  lien  on  the  goods  seized 
in  respect  of  which  he  could  su^  in  trespass  for  an 
illegij  seizure  of  thcni. 

Thirdly^  Whether  upon  the  pleadings  in  this  cause 
it  Was  competent  to  tlie  Lord  Chief  Justice  to  leave  it 

to 
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to  the  jar;  to  8ay»  whether  the  goods  were  bon&Jtde       1828. 

taken  under  the  writ  of  execution,  or  whether  the  ejiie- 

cution  was  resorted  to  as  a  colour  for  taking  them,  not 

to  effect  a  levy  by  virtue  of  the  execution,  but  with  a    Nocxeua 

view  to  land  them  without  subjecting  the  Defendants 

below  to  the  claim  of  the  Plaintiff  below  for  freight. 

F.  Pollock  fat  the  Defendants  below  admitted  that  the 
Plaintiff  below  had,  notwithstanding  the  charter-party, 
sufficient  possession  of  the  ship  to  maintain  trespass  for 
nominal  damages  against  wrong-doers :  Saville  v*  Cam'- 
pion{a\  Ciristie  T.  Lewis  {b):  and  the  second  poin^ 
therefore,  touching  the  lien,  was  only  argued  with  a  view 
to  the  reduction  of  damages  in  case  the  third  should  be 
decided  against  the  Defendants  below.  He  contended 
that  the  Plaintiff  below  had  no  lien,  because  the  freight, 
according  to  the  terms  of  the  charter-party,  was  not  pay* 
able  till  ten  days  after  the  delivery  of  the  goods,  and  a 
stipulation  for  dealing  on  credit  is  destructive  of  a  right 
to  lien:  HuUon  v.  Bragg. (c)  In  Baitt  v.  Mitchell {d)f 
where  a  shipwright  in  the  Thames  bad  taken  a  ship  into 
hb  dock  to  repair  without  any  express  agreement  for 
immediate  pnyment,  credit  being  ^ven  by  Uie  usage  of 
the  trade  to  the  owner  of  the  ship  in  such  cases,  Lord 
Ellenborough  held  the  shipwright  had  no  lien. 

But,  thirdly,  the  Defendants  below  were  not  wrong- 
doers. It  is  admitted  on  the  pleadings  that  the  goods 
seized  belonged  to  Tho9*ntonj  that  I^omton  was  indebted 
to  Hojdej/and  lAiighamss  and  that  Hoplejfj  Unghamj 
and  the  sheriff's  officer,  when  they  seized  the  goods, 
were  armed  with  a  writ  of  execution,  under  which  they 
were  authorized  to  seize  them  for  a  debt  due  to  Hojley 
and  Ldnghams*  That  was  a  sufficient  warrant  for  what 
they  did;  and  the  motive  with  which  they  acted  was 


(fl)  %B.l^  A. 503.  W  7  TauMt.  14. 

\b)  %B.^B,  410.  (d)  4  Campt.  146. 
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1826.       immaterial,  and  could  not  be  traversed.    As  the  exist- 
*^      '  "^  '     ence  of  the  writ  was  not  disputed,  and  as  its  eCBcacy 
V.  could  not  be  disputed,   the  jury  had  no  authority  to 

NocRBUA.  enquire  into  the  intentions  of  the  parties  who  were 
authorized  to  carry  it  into  effect.  Their  province  was  to 
deal  with  facts,  not  with  intentions ;  and  even  if  the  De- 
fendants below  had  avowed  other  motives  for  the  seizure 
besides  the  execution  of  the  writ,  such  a  declaration 
would  not  have  aiFected  the  validity  of  their  proceedings 
under  the  writ.  In  Crcwiher  v.  Bamsbotiom  (a),  to  an 
action  of  trespass  for  taking  three  cows,  keeping  them 
four  days,  and  converting  them  to  the  defendants'  use, 
the  defendants  pleaded  a  seizure  under  a  writ  oSjusticies 
to  compel  plaintiff's  appearance  in  a  countjr  court,  and 
that  the  plaintiff  having  appeared,  the  cattle  were  re- 
delivered to  him :  the  plaindff,  admittbg  the  writ  of 
jusiiciest  replied  that  the  defendants,  of  their  own  wron^ 
took  and  detained  the  cattle  as  alleged  in  the  declaration. 
At  the  trial  it  appeared  to  be  the  practice  of  the  coun^ 
court  to  seize  any  small  chattel  to  compel  an  appearance, 
and  to  return  it  upon  the  party's  paying  2s.  4tf.,  which 
was  considered  as  an  appearance,  and  entered  as  such. 
RamsboUom  when  he  seized,  said  he  was  come  for  the 
cows,  for  ?/•  debt,  and  Bl.  costs,  and  though  25.  BJL  was 
tendered  the  same  day,  and  restoration  of  the  cows 
demanded,  they  were  kept  for  four  days.  It  was  left  to 
the  jury  to  say  whether  the  defendants  entered  for  the 
purpose  of  compelling  an  appearance,  or  of  compdliDg 
the  paymrat  of  debt  and  costs ;  and  a  verdict  having 
been  found  for  the  plaintiff,  a  new  trial  wa$  granted. 
Lord  £m^on.  saying,  **  I  never  understood  that  a  man 
was  obliged  to^justify  a  distress  for  the  cause  whidt  he 
happened  to  assign  at  the  time  it  was  made«  If  he  can 
shew  that  he  Ibad  a  legal  justification  for  what  he  did^ 
that  is  sufficient*    A  man  may  distrain  for  rent,  and 

(tf)  7  r,  !?•  654. 
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avow  for  heriot  service.  Now,  here  it  appears  that  the  lB28. 
Defendants  were  justified  under  the  process  of  the 
county  court  in  entering  upon  the  Plaintiff  and  taking 
his  goods  in  order  to  compel  an  appearance;  and, 
therefore,  the  question  onght  not  to  have  been  left  to 
the  jury  to  say  whether  they  entered  for  that  or  some 
other  cause." 

If  it  was  improper  in  that  case  to  leave  it  to  the  jury 
to  say,  whether  the  Defendants  had  entered  for  the  pur- 
pose of  compelling  an  appearance,  or  of  compelling  the 
Plainti£P  to  pay  debt  and  costs,  it  was  equally  incorrect 
in  the  present,  to  leave  it  to  them  to  say  whether  the 
Defendants  below  had  entered  for  the  purpose  of  exe« 
cuting  the  writj  or  of  employing  it  colourably,  for  the 
purpose  of  landing  the  goods  without  being  liable  to  the 
claim  for  freight  If  they  were  armed  with  sufficient  au-*' 
thority  for  seizure,  the  purpose  or  motive  with  which 
they  seized  is  immaterial.  In  Rv  parte  Wilbran{a\  the 
Vice-Chancellor  said,  ^^  Courts  of  justice  have  no  con- 
cern with  the  motives  of  parties  who  assert  a  legal  right'' 
And  the  case  of  Dr.  GrenviUe  {Groervoelt)  v.  The  Col- 
^^  of  Physicians  [b)  is  directly  in  point  In  trespass 
against  J.  &,  for  an  assault  and  wounding,  and  false  im- 
prisonment, the  Defendant,  as  to  the  force  and  arms 
and  wounding,  pleaded  not  guilty ;  and  as  to  the  residue 
of  the  trespass,  he  justified  it  under  the  authority  of 
'  the  collie,  for  malpractice  by  the  plaintiff,  in  his 
profession  of  a  physician.  The  plaintiff  replied,  that 
the  defendant  de  ityurid^  &c.  made  the  assault  absque 
hoc  that*  he  did  it  by  the  authority  set  forth  in  the 
plea ;  and  upon  demurrer  the  replication  was  held  ill  i 
and  Holt  C.  J.  said,  ^'  Suppose  one  has  a  legal  and 
an  illegal  warrant,  and  arrests  by  virtue  of  the  illegal 
warrant,  yet  he  may  justify  by  virtue  of  the  legal  one ; 

{a)  sMaddox^u  (b)  11  Mod. z^^* 

for 
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IS28.       for  it  is  not  what  he  decla^^  but  the  authority  which 
r^^^     ^^  ^**>  ^®  ^*5  justification."     In  like  manner,  a  party 
V.  may  distrain  for  one    thing  and  avow  for   another: 

NocKEHA     3  Eep.  26. 

From  ail  this,  it  follows,  that  where  a  party  has  a 
legal  authority  on  which  he  is  entitled  to  act,  as  a  judg* 
ment,  writ,  and  warrant,  the  jury  cannot  be  directed  to 
find  that  the  act  of  the  parties  was  alio  intuitu.  A  mr- 
tute  ctffus  cannot  be  traversed.  The  sheriff  or  his  oflioer 
cannot  he  told  that  they  have  not  entered  by  virtue  of 
that  writ  which  expressly  gives  them  authority  to  enter. 
To  question  such  authority  would  paralyse  the  whde 
power  of  the  laws.  It  is  no  answer  to  one  who  has  a 
right  to  sue  in  a  civil  action,  or  to  prosecute  for  a 
felony,  to  say,  that  he  is  actuated  rather  by  malice  than 
by  a  view  to  his  own  interest  or  the  public  good.  It  is 
sufficient  that  he  has  the  legal  right;  and  if  his  motive 
for  enforcing  it  were  to  be  questioned,  the  law  would  be 
the  occasion  rather  of  vexation  than  security. 

Campbell  contra :  (having  abandoned  the  claim  in  re- 
spect of  lien :)  There  is  no  traverse  here  of  motive  or 
intention ;  nor  was  the  question  of  motive  lefi  to  the 
jury,  but  simply.  Whether  the  goods  were  ban&fde 
taken  under  the  execution.  It  is  admitted,  that  the 
Defendants  below  were  armed  with  the  authority  of  the 
writ,  and  that  they  might,  if  they  pleased,  have  taken 
the  goods  under  that  authority ;  but  the  traverse  is  of  a 
matter  of  fact,  namely,  that  though  furnished  with  the 
writ  they  abandoned  it,  and  did  not  act  under  it« 
Whether  this  were  so  or  not,  and  whether  they  so  un- 
lawfully conducted  themselves  as  to  become  trespassers 
oib  initioi  may  be  easily  collected  from  their  conduct,  and 
was  a  fact  proper  for  the  consideration  of  the  jury.  If 
they  had  acted  under  the  authority  of  the  writ,  they  would 
have  done  what  the  writ  required,  namely,  have  proceeded 

to 
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lo  levjr  the  debt,  md  to  obUiia  the  be$t  price  for  the  18S8. 
debtor  by  a  sale  of  the  goods.  If,  instead  of  doing  tbiSf 
they  act  in  a  different  manner,  it  becomes  a  question  of 
fiict  whether  they  are  acting  under  the  aothority  of  the 
writ,  or  whether  th^  have  abandoned  the  writ,  and  are 
pursuing  their  own  purposea.  Supposing  they  had 
thrown  the  goods  into  the  river,  or,  if  the  goods  had 
been  eatables,  had  eaten  instead  of  selling  them,  could 
such  conduct  have  been  said  to  be  a  taking  under 
the  writ?  It  is  clear,  that  though  the  Defendants  below 
liaoe  the  writ^  they  may  ni^lect  or  refuse  to  act  under 
it;  and  that  is  ikk^faet  which  the  jury  may  be  directed 
to  consider.  Here  the  goods,  instead  of  being  sold,  or 
of  being  handed  to  Hopley  and  Ungkams  as  purchasers 
under  theJleri/aciaSf  are  handed  to  them  as  consignees ; 
a  fact  which  is  indisputably  established  by  lAnghcaii^ 
affidavit  that  the  goods  were  landed  by  him  and  Hopley^ 
not  as  execution  creditors,  but  as  importers.  The  whole 
is  a  palpable  fraud,  to  enable  Hopley  and  Ldnghams  to 
elude  the  Plaintiff  below's  claim  for  freight,  under 
colour  of  taking  the  goods  by  an  execution.  Where 
process  of  law  is  the  engine  by  which  fraud  is  to  be 
efiected,  the  courts  are  no  more  prevented  from  en- 
quiring into  the  fraud,  than  where  any  other  engine  is 
resorted  to,  and  there  would  have  been  no  means  of 
investigating  it  in  the  present  instance,  if  the  Plaintiff 
below  were  estopped  from  denying  that  the  goods  were 
taken  under  the  execution.  In  the  cases  cited,  the  pro- 
cess was  acted  on  bondjide*  Crtmther  v.  Ramshottom 
establishes,  that  if  a  man  really  act  under  a  legal  au- 
thority, he  is  justified,  although  he  says  he  comes  tat 
another  purpose.  But  the  present  case  is  the  converse 
of  that ;  the  Defendants  below  were  not  acting  under  the 
legal  warrant,  although  they  say  they  were. 

PoUock 
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lada 


Pollock  in  reply.  It  cannot  be  said  there  was  any 
fraudulent  intention  to  deprive  the  Plaintiff  of  his  fraght ; 
for  it  is  not  clear  that  he  was  entitled  to/reight;  that 
belonged  to  the  charterer,  J^omtonj  and  the  Plaintiff 
below  had  only  a  claim  against  him  under  the  charter- 
party  for  the  hire  q{  the  ship :  Moorsom  v.  K/mer.  {a) 
If  persons  who  execute  legal  process  proceed  irregularly, 
as,  by  destroying  in^tead  of  selling,  the  goods  taken, 
that  is  a  matter  for  which  the  parties  injured  by  the 
irregularity  may  obtain  redress  by  application  to  the 
court  out  of  which  the  process  issues;  but  proof  that  an 
execution  has  been  irregularly  conducted  b  not  proof 
that  the  goods  seized  were  not  seized  under  the  writ.  If 
the  party  has  the  writ  when  he  seizes,  and  the  writ  au- 
thorizes a  seizure,  it  is  impossible  to  say  the  goods  are 
not  taken  under  the  writ;  though  the  conduct  of  the 
parties  subsequentiy  to  the  seizure  may  be  such  as  to 
call  for  reprehension.  Here  there  was  no  cause  of  com* 
plaint  but  the  irregularity  of  handing  the  goods  of^r  to 
the  creditor  immediately,  without  the  formality  of  a  sale. 
If  it  were  proposed  to  impute  fraud  to  the  Defendants 
below,  fraud  ought  to  have  been  replied.  As  the  plead- 
ings stand,  the  validity  of  the  seizure  under  the  execution 
cannot  be  disputed. 


Best  C.  J.  The  bill  of  exceptions  raises  three  ques- 
tions for  our  decision.  First,  Was  it  competent  to  the 
Chief  Justice,  in  this  cause,  to  leave  it  to  the  joiy  to 
say,  whether  the  goods  were  really  and  hand  fide  taken 
by  virtue,  of  the  writ  of  execution,  or  whether  the  exe- 
cution was  had  recourse  to,  merely  as  a  colour  to  enable 
the  Defendants,  Hopletf  and  Linghanif  to  get  possession 
of  and  land  the  goods  as  importers,  without  subjecting 
themselves  to.  the  claim  that  might  have  arisen,  if  they 


(a)  %M.bfS.$9z. 
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kad  accepted  them  under  the  bill  of  lading  ?  Secondly,  1S28. 
Whether  the  Plaintiff  had  such  possession  of  the  ship 
as  would  enable  him  to  maintain  trespass?  Thirdly, 
Whether  the  Plaintiff  had  any  lien  on  the  goods  for  the 
freight  due  for  bringing  them  from  Van  Diemeris  Land 
to  London  F  The  counsel  for  the  Defendants  below  very 
properly  declined  arguing  the  second  question. 

The  charter-party,  by  which  the  ship  was  let  to 
freight,  contained  no  terms  conveying  to  ttie  charterer 
the  possession  of  the  ship.  It  was  a  covenant,  that  the 
master  would  bring  in  her  all  the  goods  that  she  was 
capable  of  carrying.  As  the  freight,  by  the  bill  of 
lading,  was  made  payable  according  to  the  terms  of  the 
charter-party,  and  as  by  the  charter-party  no  freight  was 
due  until  ten  days  after  the  delivery  of  the  cargo,  we  think 
that  the  Plaintiff  below  had  no  lien  on  the  caigo  for  the 
freight  But  although  the  Plainti£P  below  had  no  lien,  and 
although  Hcpley  and  Linghams  were  entitled  to  have  the 
cargo  delivered  to  them  under  the  bill  of  ladings  yet 
they  had  no  right  to  take  it  by  force,  without  producing 
die  bill  of  lading,  and  so  avoid  acceding  to  the  con- 
dition on  which  the  cargo  could  be  claimed  under  the. 
bill  of  lading,  namely,  that  of  becoming  responsible  for 
the  payment  of  the  freight,  according  to  the  terms  of 
the  charter-party.  The  special  property  which  the 
Plaintiff  below  had  in  the  cargo  was  sufficient  to  support 
an  action  of  trespass  against  those  who  took  it  from 
bim  without  authority  from  the  owner. 

The  circumstance  of  the  Plaintiff  below  having  no 
lien  could  oiAy  operate  in  reduction  of  the  damages,  and 
t-his  was  not  the  ground  on  which  the  Chief  Justice's  di- 
TOction  was  excepted  to.  But  the  want  of  lien  in  the 
Plaintiff  below,  as  the  freight  would  have  become  due 
ttooL  Hopley  and  Linghams  in  ten  days  after  they  had 
taken  die  cargo,  if  they  had  claimed  it  under  the  bill  of 
lading,  could  not  have  had  such  an  eflfect  on  the  amount 

of 
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rir 

1888«       of  dflonages  as  to  render  it  proper  to  send  the  case  to 
^    J  ,,iif  *     another  trial. 
»j  '^  The  exception^  on  which  the  first  question  is  raWed^ 

KoOtiLLs.    was  Implied  to  the  pleadings  in  the  cause;    but  ihe 
counsel  for  the  Defendants  below  has  insisted  in  )xm 
argument  before  this  Court,  that  as  the  Defendants  below 
had  a  writ  which  would  justify  their  entering  the  shqp 
and  taking  the  cargo,  it  would  not  have  been  competent 
to  the  Chief  Justice,  whatever  pleadings  had  been  oik  the 
record,  to  direct  the  jury  to  enquire  whether  the  Defend* 
ants  below  did  the  acts  complained  of  under  the  authmty 
given  to  them  by  that  writ.    In  other  words,  that  the 
Defendants  below  having  authori^  to  do  what  tbej  did, 
that  authority  will  protect  them,  although  they  did  not  act 
under  it     Perhaps,  if  the  writ  had  given  them  author!^ 
to  do  all  that  they  did,  we  oould  not,  widiout  overruling 
some  decided  cases,  hold  that  the  jury  might  enquire 
whether  they  were  acting  under  the  writ;  but  it  will  he 
found  that  the  writ  of  execution  did  not  justify  the  con- 
duct of  the  defendants  below;  this  writ,  therefore,  could 
not  protect  them.    The  action  was  maintainable,  whe* 
ther  they  entered  the  ship  under  the  authority  of  the 
writ  or  not,  if  the  writ  did  not  justify  them  in  disposing 
bf  the  cargo  in  the  manner  in  which  it  was  disposed 
of  by  them.    Although  they  did  enter  the  ship  under  the 
Writ,  yet  if  they  dealt  with  the  cargo  in  a  different 
manner  from  that  in  which  the  writ  required  them  to 
deal  with  it,  they  were  themselves  trespassers  ab  initio. 
Reason,  as  well  as  law,  says,  that  a  party  who  abuses  an 
authority,  shall  not  protect  himself  by  it    In  the  case  of 
Dye  V.  Leatherdale  and  Simpson  (a),  the  plaintiff  com- 
plained that  the  defendants  took  a  certain  hog,  drove  it 
away,  and  converted  it  to  their  amn  use.     The  defendants 
justified,  that  they  took  the  hog  damage-feasant,  and 

{a)  3  mis.  a6. 
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inpoimcied  it  The  plaintiffs  repliiM],  iM^  j^r  tekuig 
and  impounding  the  hog,  the  defendants  opmaefted  it  io 
Adramn  use.  The  Court  held  the  mpUeation  good, 
hecaiue,  when  the  defendants  had  shewn  that  the  taking 
and  impoaading  were  hiwftil,  it  became  neoessarjr  to 
reasoDrt  the  convening  and  disposing  to  thdir  own  uaei 
Sot  by  that»  the  Jndges  say,  die  defendants  made  then* 
aelves  trespassers  ab  inilh*  In  Seid  v.  Htirmon  {<a^ 
which  was  an  action  of  trespass  for  takuaig  goods,  t2be 
defimdants  justified  under  an  attachment;  it  appeasing  on 
llie  plea  that  they  continued  in  possession  of  the  plain- 
tiff's plremises  fsora  the  17th  day  of  Jtdy  177 S  to  the 
10th  Joimoiy  17.76;  the  Court  said  "that,  bynotxe^ 
moving  the  goods,  and  by  continuing  so  long  on  the 
plaintiff's  premises,  although  they  entered  under  the  writ 
of .attachra^it,  they  had  made  themselves  trespassers  ol 
imiio.**  So^  in  the  present  case,  if  the  Defendants  below 
had  a  writ  that  would  have  justified  them  in  entering  the 
ahip)  seiatng  the  cargo^  and  selling  it  .to  raise  the  monqy 
to  pi^  the  debt  tolevy  the  amount  of  which  the  exe- 
cution was  levied,  yet,  if  they  did  not  deal  with  the 
property  according  to  the  exigency  of  such  a<wHt,  bnl 
m  a  different  manner^  and  thereby  occasioned  an  iqjufjr 
to  the  Plaindff  below,  he  might  well  jsay,  "It  is  true 
that  you  had  a  writ,  but  you  did  notdo  what  that  writ 
commanded  you,  but  dealt  with  the  goods  in  a  manner 
▼ery  difierent  from  that  which  the  writ  directed,  and, 
therefore^  you  are  trespassers  ;**  this  he  has  said  by 
traversing  all  the  plea  except  the  judgment  and  writ. 

By  his  new  assignment,  he  says,  in , effect,  "  Although 
you  had  a  writ,  you  did  not  enter  the  ^p  under  it.*' 
Upon  these  pleadings  it  was  for  the  jury  to  enquire 
whether  the  Defendants  below  were  acting  under  the 

(a)  %  Bl.  xax8. 
Vol.  IV.  « D  wril^ 
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1608.       writ)  Of  whether  they  obtained  the  writ  to  give  a  Urns 
colour  to  their  conduct. 

It  has  been  argued  before  us,  that  motives  are  not 
examinable,  and  that  the  allegationi  in  pleas,  of  mttOe 
Off  us  is  not  traversable.  If  a  man  has  done  what  he  la 
justified  in  doing,  and  no  more,  the  law^  in  many  case% 
will  not  permit  his  motives  to  be  enquired  into :  as  if  be 
has  a  right  to  prosecute  for  a  crime  or  to  arrest  for  a 
debt,  there  can  be  no  enquiry  with  what  motives  these 
acts  are  done:  but  if  he  does  more  than  as  a  pro* 
secutor  or  creditor  he  bad  a  right  to  do,  he  will  not  be 
justified,  and  it  becomes  proper  to  enquire  whether  the 
prosecution  and  arresting  were  not  mere  pretences. 
Such  an  enquiry  is  material  for  the  purpose  of  getting 
at  the  real  nature  of  the  transaction,  and  enabling  a  jury 
to  award  proper  damages.  The  virttUe  ctffus  is  some- 
times a  mere  inference  of  law,  as.  What  is  the- meaning 
of  a  writ,  or  the  extent  of  authority  ^ven  by  it  ?  In 
such  cases  a  question  of  law  is  rused,  and  there  can 
be  no  traverse,  for  that  withdraws  the  consideration  of 
law  from  the  Judges,  and  presents  it  to  the  jury.  But 
the  virtute  cujus  sometimes  raises  a  mixed  question  of 
law  and  fact ;  and  when  this  is  the  case,  there  may  be 
a  traverse,  for  that  is  the  only  mode  by  which  the  facts 
are  to  be  settled  on  which  the  law  depends.  In  Betd  v. 
Simpson  {a\  Powell  J.  says^  <<  When  a  matter  of  law 
only  is  comprised  in  a  virtute  cttjus,  then  it  is  not  travers- 
able. But  matter  of  fact  in  the  virtute  ctffus  is  travers- 
able." Trefty  C.  J.  differed  from  Powell  on  this  pointy 
and  said.  By  virtue  of  the  ttritf  meant,  by  authority  of 
the  writ,  by  an  operation  of  law  on  the  writ,  without  any 
ingredient  or  mixture  of  matter  of  &ct.  The  other 
Judges  agreed  with  PoweUf  and  said,  when  the  virtute 
cujus  is  mixed  with  &ct,  it  may  be  traversed.     It  ap- 

(a)  I  £</•  Rajfm,  4x0. 
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pears  from  1  Sound.  88.,  that  virMe  cufus  may  be  tra*-  ]S2S« 
i^rsedy  and  he  refers  in  support  of  this  opinion  to  LucArf 
Hob.  58.  and  9  Hen.  6.,  14*.  &  80.     The  learned  editor,  v, 

Mr.  Serjeant  Williams,, aays^  «  When  the  words  virMey  NocKBXi. 
pratexHUi  per  quod,  &g.  introdace  a  consequence  from 
the  preceding  matter,  they  are  not  traversable.  But 
nratter  of  law  connected  with  fact,  or  rather  matter 
of  right  resulting  from  facts,  is  traversable."  In  The 
Crrocer^s  Company  v.  The  Archbishop  of  Catderbury  (a), 
Lord  Chief  Justice  De  Grey  says,  in  giving  the  judg« 
ment  of  the  Courts  '^Law  connected  with  fact  is  clearly 
traversable.'' 

In  this  case  the  Plaintiff  below  does  not,  by  his  repli* 
cation  and  new  assignment,  deny  the  motive  with  which 
the  writ  of  execution  was  executed,  or  raise  any  question 
as  to  the  import  of  the  writ ;  but  says,  '*  Although  you 
had  a  writ,  you  did  not  use  it ;  you  did  not  enter  undef 
the  writ,  and  I  de^y  what  you  have  asserted  in  your  plea^ 
that  you  sold  the  goods  and  levied  the  debt  by  such  sale^ 
and  paid  the  money  so  levied  to  the  other  Defendants, 
who  caused  the  writ  to  be  issued:  on  the  contrary,"  says 
the  Plaintiff  below,  <*  Hopley  and  Lingham  took  the. 
goods  as  indorsees  of  the  bill  of  lading,  and  they  have, 
made  their  sheriffi  the  instrument  to  give  the  transaction 
the  colour  of  an  execution,  that  they  might  get  the  goods . 
without  paying  the  freight,  and  oblige  the  Plaintiff  below 
to  seek  his  remedy  against  a  charterer,  who  may  be  out 
of  the  reach  of  our  law,  or  may  be  insolvent"  These, 
are  facts.  These  were  to  be  submitted  to  the  jury :  not 
with  what  motives  the  writ  was  e)cecuted,  but  whethei^ 
it  mis  executed. 

It  is  not  necessary  for  us  to  decide  what  would  have 
been  the  effect  on  the  claim  of  the  Plaintiff  below  for 
freight,  if  the  goods  had  been  sold  under  the  execution* 

(fl)  3  f^ils.  »34. 
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Kthqr  yrtre  not  taken  and  sold  utador  the  eteottioiiy  he 
has  a  right  to  take  advantage  of  it,  and  to  obtain  from. 
the  real  Defendants  the  freight  whSch  ii  justly  dne  CroU 
Kocncu.    them  to  the  Flaimiff  below. 

In  &is  case  die  Plaintiff  below  cdmplams  that  the 
Defendants  below  took  his  goods  and  converted  and  dis- 
posed  of  them  to  their  otoit  me.  The  Defendants  bdiMr 
say  that  HopUy  and  LingJmm  had  a  judgment  agahiA 
the  consignor  and  owner  of  the  goods;  that  on  that 
jvtdgmeat  they  issued  a  writ  of  testatum  Jleri  Jitcmsi  by 
whidi  the  Defendants,  the  sheriBs,  were  connnanded 
that  of  the  goods  of  the  consignor  they  should  cause  to 
be  leyied  the  debt  and  damages  due  under  the  judg- 
ment, and  have  the  money  so  levied  before  our  lord  the 
king  at  Westminster  j  that  the  sheriff  made  their  war- 
nnt  under  that  writ  to  the  Defendants,  the  officers)  diat 
they  entered  and  took  the  goods  in  execution;  thai  the 
dieriffs  sold  them,  and  by  the  sale  levied  1950f. ;  and 
that  they  paid  the  1950^  to  Hoptey  and  Linghams^  in 
part  satii&Gtion  of  their  debt 

The  substance  of  die  replication  is,  Although  it  is 
true  there  was  such  a  judgment  as  is  pleaded,  although 
a  writ  was  sued  out^  the  Defendants  below  did  not  enter 
tlie  ship  to  execute  that  writ.  They  did  not  proceed  to 
sell  the  goods,  as  they  say  they  did.  They  dkl  not  levy 
die  money  and  pay  it  to  the  Plaintiffs  in  the  execution  f 
but  the  goods  were  taken  under  another  anthority,  and 
ibr  a  purpose  diflbrent  from  that  of  levying  the  money  due 
to  the  judgment  creditor.  In  the  new  assignment  the 
Plaintiff  below  says,  that  the  Defendants  below,  for  other 
purposes  than  those  mentioned  in  the  pleaSf  entered  the  ship 
and  took  the  goods*  If  the  question  can  be  raised,  whether 
the  goods  were  taken  under  the  bill  of  lading  or  under  the 
writ,  these  pleadings  are  calculated  to  raise  it.  These  put 
that  question  directly  in  issue.  The  question  is  not  raised 
by  an  inference  of  laW,  from  the  writ  only,  but  from 

facts. 
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frnitk  If  the  sheriBB'  officers  bad  a  warrant,  but  instead  19as> 
oCpr^ceadiog  to  dispose  of  tba  goods  aecordiog  to  th^ 
directions  in  the  warrant,  they  UK>k  the  goods,  intending 
la  keep  tllem.  fov  their  own  ns?^  might  not  that  be 
shewn  by  tbek  condiiet  with  regard  to  the  goods,  and 
attbaequenli  to  their  taking  them  ?    Certainly  it  nvgbt* 

In  this  case^  tbo  manner  in^  which  these  goods  were 
disposed  of  after  the;  w»re  ^Ucem  shews  as  plainly  that 
they  wero  not  seiaed  under  the-  wriv  as  if  the  officers  who 
locrfi,  tfiem  had  kept  theai  bt  their  own  use.  Instead 
of  heiiig  sold  by  the,  sheriff,  and  any  debt  being  levied 
by  the  sale^  they  were  handed  over  to  Hopl^  and  Ling* 
iam.  HqaHij/  and  Unghanii  instead  of  taking  the  goods 
as  purshaaers  from  the  sheriff,  tett  ua  by  their  whole 
eonduct,.  and  most  dbtinody  hy  their  oaths,  that  they 
obtained  the  goods  as  importers.  In  such  a  case^  is  not 
ihe  vA'hUe  ct^  a  mixed  qoestion  of  law  and  fiicta,  and 
$Of  according  to  theanthorides  that  I  have  referred  to^ 
traversable?  Is  it  consistent  with  common  sense^  to 
say,  that  although  some  of  the  Defimdants  below  have 
awora  they  were  the  importers  of  the  goods,  and  held 
themarfves  (Kit  as  having  the  goods  as  importers,  and 
in  no  other  character,  yet,  becaase  thqr  had  a  writ  of 
exeentioB  against  the  oomsignor,  if  they  dare  to  state  on 
the  ijeeords  of  a  court  of  jnstk}^  that  they  possessed 
themselves  of  them  by  virtue  of  that  writ,  they  cannot 
be  contradicted,  but  that  to  defeat  justice  their  plea 
must  be  taken  to  be  troe^  although  motived  by  their 
condnct;  although  shewn  to  be  fitlse  by  the  oaths  of 
some  of  those  who  fdeaded  it? 

It  is  proper  to  take  notice  of  the  cases  that  have  been 
cited  by  the  counsel  for  the  Defendants  below.  The  first 
that  was:  mentioned  was  Cruwther  v«  Hamsbott&m.  In 
that  case  the  defendants  were  authorised,  t^  the  writ 
of  JusiicieSf  to  do  all  that  they  were  ciuirged  to  have 
dau^«  They  were  empowered  to  attach  the  PkintSff 
8D  8  by 
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1828.       by  his  goods,  to  compel  an  appearance.    They  did  no 
*  _  "    ^     mor^  for  the  properly  taken  was  returned  on  the  Pbua- 

9.  tiff's  entering  an  appearance. 

NocKBLLs.  If  they  used  too  much  violence,  that  should  haye  been 
new-assigned ;  and  if  they  took  more  property  than  it 
was  necessary  fo^  them  to  take,  that,  as  Lord  Kayen 
says,  only  rendered  them  liable  to  an  action  on  the  case 
on  the  statute  of  Marlbridgey  but  did  not  make  them 
trespassers.  Lord  Kent/on  says,  **  If  he  can  shew  that 
he  had  a  legal  justification  for  nokat  he  didy  that  is 
sufficient.  A  man  may  distrain  for  rent,  and  avow  for 
heriot  service." 

In  the  case  before  us,  the  writ  does  not  justify  allthot 
the  Defendants  below  have  done.  In  the  language  of 
Lord  Ketyon^  it  is  not  a  legal  justification  for  VBkai  tkq 
have  done  i  on  the  contrary,  the  conduct  of  the  De- 
fendants below  is  so  unlike  the  conduct  required  by  the 
writ,  that  the  Plaintiff  below  has  a  right  to  say,  what 
was  done  could  not  be  done  in  execution  of  the  writ* 

In  the  case  of  the  distress  mentioned  by  Lord  Km/om^ 
it  is  precisely  the  same  thing  to  the  party  distrained  on 
whether  the  distress  was  for  rent  or  heriot  service^  if 
the  property  was  taken  as  a  distress,  and  treated  as  the 
law  requires  that  property  so  taken  should  be  treated. 
In  the  present  case,  the  property  was  not  treated  as  it 
would  have  b^n  if  it  had  been  taken  under  the  writ. 
The  reason  on  which  the  law  of  distress  is  founded,  is, 
that  if  the  party  has  a  right  to  do  the  act  complained  ol^ 
he  shall  not  be  deprived  of  the  advantage  which  the 
right  gives  him  by  an  immaterial  misdescripdon  of  his 
right  in  the  pleadings. 

The  only  other  case  cited  is.  Dr.  GroenveU  v.  Dr.  Bur^ 
mil  and  Othersj  in  12  Mod.3Se^  S  Salk.SS^.,  and  1  Lord 
Batfmondj  ^54f.  In  that  case  the  plea  justifies  therai* 
prisonment,  which  was  all  that  the  plaintiff  complained 
of,  under  a  warrant  from  the  College  of  Physicians  for 

mala 
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mala  praxis.    The  replication  does  not  state  any  facts  to       .f  8S(I. 
shew  from  the  Defendant's  conduct,  that  they  were  not    '^     -     " 
acting  under  the  warrant,  but  merely  says,  ''  that  which  ^^ 

they  did  was  done  of  their  own  wrong."  This  justi-  Nockbus. 
fication,  as  it  is  said  in  the  short  report  of  the  case  in 
Salieldy  was  merebf  denying  the  legality  of  the  warrant ; 
and  if  he  was  not  takeo  under  the  warrant,  but  for  some 
other  cause,  he  should  have  pleaded  that  cause  specially. 
This  was  a  traverse  of  a  matter  of  law,  namely,  the 
legality  of  the  warrant,  and  not,  as  in  the  present  case, 
•an  allegation  that  the  writ  was  not  used,  and  would  not 
authorise  the  manner  in  which  the  property  was  dis- 
posed of  by  the  -Defendants  below.  HxM  C.  J.  says, 
'^  If  the  plaintiff  was  arrested  for  any  other  causey  and 
not  on  this  warranty  >then  the  plainttfis  should  have 
shewn  the  other  cauae."  The  Plaintiff  below,  in  the 
present  caae^  has  shewn  that  the  goods  were  taken  for 
another  cause ;  he  has  satisfactorily  proved  at  the  trial 
thattbey  were  taken  for  another  cause,  and  not  under 
the  writ. 

If,  according  to  the  strict  rules  of  pleading*  he  ougbt 
to  have  shewn,  the  particular  cause  for  which  they  ware 
taken,  it  is  too  late  to  take  advantage  of  that  formal.de- 
fooce. 

The  cases  on  which  the  counsel  for  the  Defendants 
below  relieS}  are  distinguishable  from  that  which  we  are 
now  called  on  to  decide.  This  was  an  attempt  to  abuse 
the  process  .of  the  Court,  by  suing  it  out  for  the  pur- 
pose of  defeiititig  the  Plaintiff's  claim  to  freight. 

We  affirm  the  judgment  of  the  Court  below* 

Judgment  for  Plaintiff  below. 
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RE6ULA  GENERALI& 

-  Whsitbas.  it  kw  been  siigfiKuil  tm  ««,  timt  k 
yetAsaee  may  la  9oane  eue»  ma^  W  the  rale  of  iWb 
Courts  made. in  Hda^ytsma  lat^  reqieecing  dieCaUng 
liieademmledgniento  of  ftttBons^levyiag  fines  or  sdfep- 
ibg  Tecoveeiet  befiyre  conmiBsfonen,  bo  eoatiniioi  in  ili 
pMsent  extent. 

Ako^  Whskeas  it  appeara  t<r  ns  npan  cpnoMonitieo 
tif  tho  nmttenr  so  toggested,  tlMt  k  will  be  more  oon« 
HnetdeM  to  renike  the  sakl  nde,  and  Make  anodwr  in 
iiecr  tbereol^  ir  iB'-vREimoitE  onocnnn'  by  Ae  Onnt» 
Hkr  &omr  and  after  the  first  day  of  tbo  next  tefn^  lie 
'  ]Udd  nle  ^faall  bo  and  the  same  if  hereby  ntpAei^ 

i&Kiv  rr  n  Hsaanr  rvirrasR  oRomiD^  that  fimn  uM 

'after  the  said  first  day  of  the  next  term,  when^Cho  «ap> 

laxiwledgments  of  any^  person  or  persons  kvyk^  fines 

dr'stdBbring^  feeoveries  shall  bo  taken  beibto  eonmia- 

'  Abners,  one  at  teast  of  ^e  ocyntfmssicMaera  for  the  Sdang 

the  acknowledgment  of  any  party  to  snch  fine  or  m- 

torery,  sbaH  be  m  person  who  is  not  coneemed  as  the 

-attcxmqry  solieilor,  or  i^nt  or  cfark  to  ibo  adoniejs 

aoUcitor,  or  agent  of  any  party  thereto^  and  dni  in  the 

sAdovil  tobe  made  ef  the  doe  taking  of  sacb  aekaonF- 

ledgmenl,  it  shall  bo  deposed,  in  additten  Cothe  faeti 

•now  required  by  the  rules  of  the  Oouit  to  be  nehsded 

ha  aneh  affidatit,  that  o«e  (H  least)  of  the  commiasioneas 

'  taking  such  acknowledgment  is  not  the  attorney,  sdi- 

citor,  or  agent,  or  olerk  to  the  attorneys  'aolidtoryor 

agent  of  any  of  the  parties  to  die  fine  or  recoveijr  for 

the  taking  the  acknowledgment  to  which  the  eonunis- 

sion,  under  which  be  has  aeted^  has  been  ino^and 

die 
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the  name  and  resideiioe  of  suck  coamissioiieE  dali  be       mSA^ 
eMed  k  nich  aflUavit.  ^"ClX^JZi' 

Iv  la  FVBTHS8:  ORSOEBID^  tbot  fisDoi  and  aftar  the 
first  day  of  aext  teraii  the  GOflsmassianera  do  enqatte  of 
manied  wcmittt  tkhetber  tfaejr  iatcad  to^  give  vp^  dkeir 
interests  in  the  estates  tOt  be  passed  by  amy  fine  or  r^ 
eofery,  wftfaovt  hanng  any  pcovision  nsde  ibr  tbam  in 
refnnft  for  or  m  conseq vcace  of  their  so  ginig  up  s»eh 
interests)  and  if  it  af^eavs  to  such  cpmaMssiopers  that 
any  precision  is  to  be  made  on  any  such  married 
WMonn^  they  .shall  not  take  her  acknowledgment  until 
they  are  satisfied  that  such  provision  has  been  made; 
and  one  of  the  commissioners  taking  the  acknowledgment 
of  such  married  woman^  shall  state  in  the  affidavit  to  be 
made  of  the  due  taking  such  acknowledgment,  that  such 
enquiry  was  made,  and  also  the  answer  given  thereto^ 
and  where  any  such  provision  has  been  agreed  to  be 
made,  that  he  the  said  commissioner  is  satis^ed  that 
the  same  has  been  made;  and  where  such  married 
WQiM%  in  answer  to  such  enquhry,  shall  daclave  diet 
she  intendi  to  give  up  her  inteaest  wtihacit  any  pro- 
vision,  that  he  the  said  commissioner  has  no  reason  to 
doubt:  the  troth  of  soeb  diedaniliony  and  verily  believes 
the  samo'tO'beirue. 

Ain>  rr  is  hbrbbv  rvwsKStc  obssksb,  that  from  and 
aftar  tfce  first  day  of  the  next  term,  the  affidaftit  of  the 
dae  taking'  of  any  acknowledgment  to  any  fine  or  reo>- 
very  shall  be  m  the  form  hereunto  annexed^  with  sweh 
Tariatkms  only  as  the  eircunstaaeea  of  the  casa  shaK 
render  necessaty,  and  that  the  party  or  parties  making 
-Ae  same  dcr  pursue  the  exact  words'  of  sueh  lorm,  and 
'dor  not^  unless  absekitely  neeessary,  substitttte  otbefi 
*whieli'h^  or  they  may  think  synonymons  thereto^ 
'  •  And,  lastly,  to  »void  the  dday  and^expeoseoecasioned 
by  any  variance  in  the  names  of  miy  of  the  parties 
makaqf  aueh  ^M^aowl^dgnents  belwten  thw  signMuie 

thereto 
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tberefeo  aad  the  precipe  prefixed  to  bucI  acktowled^ 
ment,  or  the  dedimus  potestatem^  under  ivhich  ihe  sune 
19  taken,  it  is  obdebbd,  that  the  comniasiixiers,  before 
diey  sign  their  names  to  the  caption  of  audi  adcnovr- 
k(%ment,  do  take  care  that  the  signatures  of  the  parties 
correspond  with  xh^  precipe  and  dedimus^  and  that  if  anjr 
of  the  names  are  not  correctly  stated  in  the  dedimus^ 
they 'forbear  to  take  the  acknowledgment  until  the  writ 
tfhall  have  been  amended  by  the  proper,  officer* 

W.IXBbst. 

J.  A.  P.1BK* 

J.  BuaaooaH. 

^  S»  GAflOLRS.  . 


FORM  OF  AFFIDAVIT 

To  be  made  by  one  of  the  Commissioners  taking  the 
acknaidedgment  of  a  Fine  or  Becaoegiy* 

A^B.  of  in  the  county  of  .  gentle- 

man, one  of  the  attomies  of  His  Majesty's  Court  of 
at  Westminster,  and  one  of  the  commissioners 
named  in  the  writ  of  dedimus  potestatem  for  takmg  the 
acknowledgment  of  the  fine  hereunto  annexed  [or,  ^^ 
eeiving  the  attorney  or  attomies  of  C  D.  and  E.  his 
wife],  maketh  oath  and  saith,  that  he  knows  C.  D,  and 
JB^his  wife  [if  part  only  of  the  conuzor%  <^  two  of''] 
the  conuzors  named  in  the  said  fine  [or,  if  a  necoTeiy, 
4he  said  C.  2).  and  E.  bis  wife],  and  that  the  same  [or, 
if  a  recovery,  the  warrant  of  attorney,  a  copy  whereof  is 
hereunto  annexed]  was  duly  signed  and  acknowledged 
by  them 'the  said  CD.  and  E.  his  wif^  before  this 
'deponent  and  J.  K»  gentleman,  one  odier  of  the  attoc- 

nies 
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nies  of  His  Majesty's  Court  of  at  Wednmuier^       IMS. 

and  another  of  the  commissioners' named -in  the  said 
writ,  on  the  day  and  year  [or,  days  and  year]  mendoned 
m  the  caption  [or,  in- the  first  (second  or  third)  caption] 
thereof.  And  that  the  ^aid  C.  D.  and  E.  his  wife,  and 
also:  this  deponent  and  the  said  J,  K.  were  and  each  of 
them  was  at  the  time  of  the  taking  and  acknowledging 
of /the  said  fine  [or,  warrant  of  attorney}  of  full  age  and 
cmnpetent  understanding,  and  that  the  said  iB.^  was  {prs 
were]  solely  and  separately  examined  apart  from  her 
said  [or,  their  respective]  husband  [pr^  husbands]  and 
^edy  and  voluntarily  consented  to  and  acknowledgedthe 
said  fine  [or,  warrant  of  attorney].  And  that  the  said 
C  D.  and  E.  his  wife  severally  and  respectively  knew 
the  same  to  be  a  fine  [or,  that  the  said  warrant  i>f  at- 
torney was  intended  for  the  suflfering  a  common  re^ 
covery]  to  pass  liis,  her,  and  thdr  estate  and  estiftes. 
And  this  deponent  further  saith,  that  he  this  deponent 
[or,  the  said  J.  £.,  as  the  case  may  be,  adding  if  not  the 
commissioner  making  the  aflBdavit,  **  whose  place  of 
residence  is  at*']  is  not  concerned 

as  the  attorney,  solicitor,  or  agent,  or  clerk  to  the  at- 
torney, solicitor,  or  agent  of  any  or  either  of  the  parties 
to  the  said  fine  [or,  recovery].  And  this  deponent 
fiirther  saith,  that  in  pursuance  of  the  order  made  by 
this  Honourable  Court  in  Easter  term  in  the  eighth  year 
of  the  reign  of  His  Majesty  King  George  the  Fourth,  re- 
specting the  acknowledgment  of  fines  and  recoveries, 
the  said  commissioners  did  enquire  of  the  said  E.  [or, 
if  more  than  one,  of  each  of  them  the  said  £.,  &c.], 
whether  she  intended  to  give  up  her  interest  in  the 
estates  to  be  passed  by  such  fine  [or,  recovery]  without 
having  any  provision  made  for  her  in  return  for  or  in 
consequence  of  her  so  giving  up  her  interest  in  such 
estates;  and  that  in  answer  to  such  enquiry,  the  said 
E.  declared  that  she  did  intend  to  give  up  her  interest 

in 


^m  £A8TSB  TEBNL 

IMS.  m  ilM(saict  ealates  without  hamg  aoy  pro'rinon  made 
^  -  '  '  Jfor  her  ia  reteroj  for  or  in.  «iiiwq»eMe  eC  bm  gnripg  vp 
Irar  mterast,  iAi<di  dedamrion  of  ibe  wid 
tbur  ckponuBBH  has  do^mmoq  Io  donbl  Ibe  Uaafk  o&.  asi 
verily  beliere^.  the  aaaie  t0  ba^trat:  [Qr»  decfered  dnft  « 
proirision  waar to  tfc  taida  foi{:hcr  in.  scinra  for  or  m 
eoQaeqneaee  of  her  90^.  giriag  up  her  intaaest  ia.  ilia  mU 
eatetes^  and  diis^  depontnlf  before  her  aefaaoaledgiiieBt 
ms  ao  taken^.  waa  satisfied  and  doea  bq»  verity  betiaTa 
that  such  prawioB  has  been,  nuufe].    . 

If  diera  am  any  laaniea  or  iotorlinaatioiiB  ni  the  ae- 

knowledgBittit  or  wairaBt  of  ilttcraeyy  the  aflidarft  ta 

alBla  tbat  tha;y  were  made  before  Aa  parties  signed  the 

aama    And  ifm^JiaHttfiiaDt  .thai  they  ware  madabefaea 

die  caption  was  sigaad  by  tbe  commiBamner& 

Where  the  ^riwla  of  tha  foeli  oamiot  be  spokan  ta 

-rif  c  ,  r!^  ^^"^VP^^  *^  aacessaiy.«l|Mifll9W/l{ust  be 

»  >  'M^x?  '.niB^ideftla  eaable^iaor^  than  one  deponent  ipa state  thaqr 

of  it 
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'  ABA»lM3«MENt. 
See  IvsvRAJtatf  4« 

ACT  OP  GOD. 
See  iNStAANCKy  6. 

ACCOUNT  STATED. 
Set  EvioEBCB,  7« 

A^DAVtT. 
See  pRACTtcft,  S|  4)  5.  7. 12. 

annui1:y. 

See  OdT&AwttV. 

L  S.f  having  occasion  to  raise 
28002.  by  way  of  annuity,  de- 
sired the  annuities  to  be  divided 
into  three ;  the  consideration  for 
All  three  was  pfidd  at  one  time 
and  place  to  one  personi  who  was 


agent  to  all  the^i^hte^,  and  hd 
fi^tained  3091.  Mr '^he  expenses 
o£attihr»atm«(llMst  Held,  that 
■11  Ibnie  might  be  set  aside  0il 
eqoitsfble  terms  dn  aedoant  nf 
this  relwiHSr,  although  the  SOtf. 
was  Maoyed  in  a  hmk  nvfle, 
which  formed  |iart  of  the  ediisl- 
deration  moviiqf  of  only  OM  of 
the  grantees*  Janes  v;  SlUers* 
^kOdi.  Ckappel  V.  Din^.  Wotp- 
leyy.J>itiiK  Page  is 

8.  An  annuity  of  lOf.  w«i  granldl 
by  a  son  to  his  parents,  in  con- 
ttderation  of  their  giting  Up  to 
him  a  fiuin  they  had  occupied^ 
and  the  siook  on  it  wonh  SOO^.  i 
Held,  that  the  annaity  need  not 
be  enrelled  under  53  G.  9»  c.  141 . 
fWfrjr  t.  Teiley  and  Akalhet* 

8U 

S^  Before  suing  the  surety  of  the 
grantor  of  an  annuity  in  respect 

of 
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ASSUMPSIT* 


of  arrears  of  the  annuity,  where 
the  granttr  has  become  bank- 
rupt, the  value  of  the  annuity 
must  be  ascertained  by  the  com- 
missioners, although  the  annuity 
waa  granted,  and  the  grantor  be- 
came bankrupt  prefviously  to 
September  1825.  BeU  v.  BUton. 
Page  615 

APOTHECARY. 

A  person  having  a  certificate  firon^ 
the  College  of  Surgeons  cannot 
charge  for  attending  a  patient  in 
a  fever,  uidess  he  have  also  a  cer- 
tificate from  the  Apothecaries' 
Company.     Allison  v.  Haydon* 

619 

ARBITRATION. 

"    S^e  Replevin  Bond. 

U  The  fiutbority  of  an  arbitrator 
>«adar  •  ndeiof  coart,  which  em- 
(>4|iW€r»Um  to  deliver  hia.  award 
to, the  parties,  or  their  executors, 
4oe8  Bol  determine  by  the  death 
of  one  of  (be  parties  before  the 
awaird  is  executed.  Clarke  v. 
Cr^/h.  143 

2.  A  subinission  to  arbitration  con- 
.  tallied  a  stipulation  that  it  should 
not  be  vaeatedv  by  the  death  of 
either  of  the  parties,  but  that, 
nntwithatanding  .such  an  event, 
matters  should  be  proceeded  in. 
The  final  award  having  been 
jnade  after  the  death  of  otieof 
the  parties :  Held^  that  a  surety 
for  the  fulfilment  of  jt  was  liable. 
M*DougaU  V.  Robertson  and  An-' 
other.      .  435 


ARREST. 
See  Practice,  12. 

ASSUMPSIT. 

See  Bill  of  Exchange,  3*  VeH'* 
DOR  AND  Purchaser.  Cokdi-' 
TioN  Precedent,  2- 

1.  A,  having  sold  B.  shares  in  a 
projected  joint  stock  company, 
and  the  undertaking  having  been 
abandoned  before  any  thing  was 
done  pursuant  to  the  project: 
Held,  that  B.  might  recover  from 
A»  the  money  paid  for  the  shares. 
Kempson  v.  Saunders.       Pog^  5 

2.  The  charterer  of  a  ship  having 
consigned  his  cargo  to  F^  who 
authorised  Defendant  to  sell  it, 
the  Defendant,  by  an  agreement 
which  stated  those  facts,  under- 
took to  pay  Plaintiff,  the  owner 
of  the  ship,  freight  and  demur- 
rage, if  any  were  due^  and  in 
every  respect  to  put  himself  in 
the  place  of  the  charterer. 

Fifty  running  days  were  al* 
lowed  by  the  charter-party  for 
loading  and  unloading,  and  ten 
for  demurrage,  at  l(tf.  a  day.  The 
ship  having  occupied  ninety-five 
days  in  loading  and  unloading, 
several  of  which  elapsed  after 
the  date  of  the  Defendant's  agree- 
ment :  Hel4»  that  he  was  liable 
in  damages  in  respect  of  demur- 
rage for  the  whole,  and  that  a 
sufficientr  consideration  appeared 
on  the  face  of  the  agreemenL 
Benson  v.  Hippius.  455 

ATTACH- 


BAIL.BOND. 


BANKRUPT. 


7«f 


ATTACHMENT. 
See  PaACTicSi  10. 

AUTHORITY. 
See  PAaxMERS^  2. 

AVOWRY  AND  COGNIZANCE. 

See  Replevin,  I.   Landlord  and 
Tenant,  !• 


BAIL. 


See  Practice,  10.    Error,  2. 

1.  Where  a  bankrupt  was  about  to 
be  taken  in  execution,  the  Court 
would  not,  upon  an  affidavit 
which  omitted  to  state  where  the 
commission  was  sued  out,  or 
where  the  commissioners  resided, 
enlarge  till  a  month  after  his 
final  examination,  the  time  for  the 
bail's  surrendering  him.  Shaxo 
V.  Cask.  Page  80 

2.  Where  the  affidavit  to  hold  to 
bail  was  regular,  and  the  De- 
fendant did  not  swear  that  he 
was  unacquainted  with  the  Plain- 
tiff, the  Court  refused  to  cancel 
the  bail-bond,  on  the  ground 
that  the  Defendant  could  not 
find  the  Plaintiff.  Brown  v. 
Moore.  14-8 

5.  Bail  at  the  request  of  the  De- 
fendant's attorney  admissible,  if 
not  indemnified  by  him.  Hunt 
V.  Blaquiere.  588 

BAIL-BOND. 
5ec.  Practice,  11. 


BANKRUPT. 

'J    t . 
See  Annuity,,  3.    Bail^^  1..  ,^Evi- 

D£NC£>  1.  11.      JoiNDS^^l. 

1.  Proving  one  debt  mndier^a  con- 
mission  of  bankrupt  does .  not 
preclude  the  creditor  from  deet- 
ing  to  sue  for  another.  Bridget 
and  Another  v.  MilU»    Page  18 

2.  September  24th  1824,  2>.,  the 
obligor,  who,  on  14fth  of  August 
preceding,  had  quitted  premises 
he  held  of  the  obligee,  paid  the 
obligee  th?  balance  on  ar  bond 
due  October  19th  fbHoWing  ^  the 
fixtures  left  on  the  premises, 
which  were  valued  on'tlie  ^th 
September,  being  taken  in  dis- 
charge of  the  other  portion  of  the 
sum  payable  under  Uiefaond. 

In  July  preceding,  Z>.,  upon 
looking  into  his  afBiirs,  found  he 
could  only  pay  ns,  in  the*pdund ; 
and  he  8oldhi»  wBtdn  and  part 
of.  his  stoek  to  satiiify  ttome 
claims  upon  him.  !>•  .btfieiune 
bankrupt,  October ^Mt  1824^  btvt 
said  he- bad  no  intention  of  be- 
coming bankrupt  at  the  tJme  he 
paid  the  obligee,  though  he  made 
the  payment  because  he  exf^ted 
other  creditors  would  get  pos- 
session of  his  propertyi 

In  an  action  by  Z>.'s  assignee 
against  the  obligee:  Held,*tliat 
the  jury  were  properly  direeted 
to  consider,  whether  the  pay- 
ment were  made  with  a  vi^  to 
the  probability  of  D.  becofifing 
bankrupt,  and  in  friodtileBt  pre* 
ference  of  the  obligee.  -  Fhok, 
Assignee  ofDring,  a  Bankrupt, 
▼.  Jones.  20 

3.  Verdict 


w 


BANKRUPT. 


S.  VrnH^  Ibr  DeiiRMknt  in  July. 
ConimiwiiB  ^  bankni^t  againat 
PUuBtiff  in  August i  judgment 
Uniy  and  ceitificdte  un- 
tfie  tMDUMtKOtiy  T0r  inniy  in 

i|luil4ie  wii  inMe  to  an  Mecu- 
«iM  Ar  vMit,  nocwMMtwding 

t0m.  Pages*? 

4k  £.»iiliolieM*e  tease  vfnpub* 
ike^hojue,  was  indabted  t»  De- 
Ibndaiits  I9!3l.,  and  Imd  depo- 
ahad  liitlaaaa  In  (their  ivnidt  «3 
saeuritf. 

STn  adni  hadi65dLvm  DeAnd*- 
«a«i'  teidi,  puvdiasefl  LJu  tease 
Anr  ]MM«»>tlie  Dafendnu  agree- 
diig  Co  mAainca  iitm  aiiavgh  to 
aaake  up  the  pwrohate^ioneyy 
on  iiaiahdag  <the  lease  as  sl  se- 

MVitf. 

i^  7.i  and  Jdie  DefSendanU' 
«iesk  aot  aa^aitfidaie  the  trans- 
lar,  a^hen  T.  draw  a  diaft  an  the 
DofeadaiHa  in  favoar  of  X.  for 
1696^  The  Defswdants'  derk 
laoeivad  Una  drafts  and  on  Ub 
^akacuCing  iha  tiaaafor  of  the 
Jease,  ga?e  hiai  a  draft  on-  the 
l^afcaidBBlB  for  (^W. 

On  the  awBing  of  that  day, 
L.  having  piayioady  «onnnkted 
acts  of  bankruiitcy,  a  creditor  of 
ilia  gave  ihe  Defendants'  clerk 
ttotioenotto  pay  the  drail,  as  a 
'docket  would  be  atmok  agabst 
L. 

Another  of  the  Defendants' 
^dMot  in  tsonsequenoei  reftned 
^payaiant  Mien  the  draft  was  pre- 
aenled  $be  next'day,  haring  abo 
racaiaet  a  aimilar  notiee  ftom 
the  Plaintifl;  another  oaeditor  of 


L/s.  The  Dafondattti,  some 
days  aftarwatdat  paid  the  draft 
to  a  banker  who  presented  ity 
bat  not  tfH  helmd  executed  an 
kidenraity. 

Held,  th^the  nrintM;  as  aa- 
signee  af  2^  aaidar  a  ^DOmmisaion 
of  bankruptcy  subsequently  ia-* 
qniedy  might  sue  4he  defondanta 
in  an  action  for  money  had  and 
received  for  the  amount  of  this 
draft. 

Heldt  also,  that  the  Defend* 
ants  had,  before  payment  of  the 
draft)  sufficient  notice  of  the 
bankruptcy*  Spratt  and  An- 
atheir^  Assignees  of  L^fnck%  BasJk- 
ruptf  ▼•  Hoiheusey  Bart,  and 
Others.  Page  173 

5.  The  Defendant  covenanted  for 
the  due  payment  by  A.  B.  of  a 
premium  upon  a  policy  of  in<» 
surance  effected  to  secure  a  debt 
due  from  A.  B.  to  Plaintiff. 

The  premium  became  due  June 
17th,  and  being  unpaid  by  A.  B. 
or  the  Defendant,  waa  paid  by 
the  nalntiff.  June  SOth  the  De- 
fendant obtained  his  ceitlflfcate 
unde^  a  comttaiteion  bfbankrapt : 

Bdld,his  (^rtificate  didnot  dis- 
charge btm  from  the  amount  of 
(he  premium.  Attoood  and  O^ers 
V.  Partridge.  *209 

6.  The  general  hautkrupt  act,  9G.  4. 
c.  16.,  which  repealed  all  former 
'bankrupt  acts,  came  into  qpe« 
ration  September  lst,'1825. 

A  commission  having  been 
sufed  out  September  8th,  1825, 
against  JP.  upon  an  act  of  bank* 
ruptcy  committed  by  him  the 
July  prece£ng : 

Held,  thattitxoiffl  ndt  be  sup- 
ported. 


BILL  OF  EXCHANGE. 


iJt59 


ported.     M^s,     Assignee    of 
FoUei,  Bankrufty.^.  Hunt. 

Page ^12 
7*  A  baokrapt  obtained  his  certifi- 
cate on  the  18th  of  November; 
the  same  day  a  jfieri  facias  was 
executed  on  his  goods :  the  Court 
refused  relief  on  motion.  Han- 
eon  V.  Blakey.  493 

BANKER'S  LIABILITY. 
See  Money  had  and  received,  1. 

BILL  OF  EXCHANGE. 
See  Payment,  2,  3. 

1.  Declaration  on  a  bill  of  exchange 
made  payable  by  the  acceptor  at 
the  house  of  S.,  P.,  and  S. :  aver- 
ment of  presentment  at  the  house 
of  5.,  P.,  and  S.,  held  sufficient, 
and  that  it  vras  not  necessary  to 
aver  presentment  to  the  acceptor 
or  to  S.,  P,,  and  S.  Hatokey  v. 
Berwick.  135 

2.  A  bill  payable  to  the  order  of 
the  drawer  having  been  dis- 
honoured by  the  acceptor,  .and 
paid  by  the  drawer  when  due : 
Held,  that  the  drawer  might  in- 
dorse it  over  a  year  and  a  half 
ftflerwards,  land  that  his  indorsee 
might  recover  against  the  ac- 
ceptor.   Hubbard  v.  Jackson. 

390 
8.  Defendant  and  M.^  partners, 
having  obtained  leave  to  over- 
draw their  bankers,  the  Plaintiffs, 
M*  gave  them  a  promissory  note 
for  2000/.,  as  a  security  for  ad- 
vances, and  Defendant  thereupon 
gave  Af.  a  note  for  1000/.,  pay- 
able to  order.  PlaintiA  advanced 
Vol.  IV. 


ISOtf.  to  M.  andHelbailnl,  Jhd 
two  years  afler,  limif^fidBses- 
sion  of  Defendant'inoteifer  jf#00/., 
by  transfer  from  -M.^-wimif  De- 
fendant. •  It  did  •  not  fl(Mpeal»  that 
they  had  given  M.^any-  cofiifti der- 
ation for  it,  or  that  they  had 
notice  of  the  ciroummances 
under  which  Defl^aat  gXve  it 
to  M.: 

Held,  they  were  en4»t]ed  to  Re- 
cover. Heymood  and  Others  v. 
Watson.  '    Pdg^^QS 

4.  A  bill  was  dishoBoarad  oitk  Satur- 
day in  a  place  where  tbo*  post 
went  out  at  half  aftirnin^e  in  the 
morning:  Held,  that  it  was. -suf- 
ficient notice  of  disbdocrtsv  ta^iend 
a  letter  by  the  io\\o^in^^Tun$day 
morning's  post. 

The  holder's  clerks  wiho  copied 
the  letter  containing  tiKiiiMitice, 
said,  that  4he  letter  was  put  into 
the  post  on  the  r«f#iii^  nmiiung, 
but  be  had  no  recoUiaoiioii .whe- 
ther it  was  done  by  hkatmeti  or 
another  clerk :  ..    . , 

Held»  Aotaufficientfevidoi^e  of 
putting  into  the  post.  Hmokes 
and  OtherSi  Assignees  ofDa^  and 
Others^  BankrufUs^  v.  Salter.  715 

5.  If  the  executor  of  tbe  a<K;eptor 
of  a  bill  of  exchange,  ocatly  pro- 
mise to  pay  the  holder  out  0^  her 
own  estate,  provided  he  forbear 
to  sue,  and  the  holdef  fprb^inr  to 
sue  in  consequence,. tbe  promise 
being  void,  the  drawer  of  the  bill 
is  not  discharged  by. the  holder's 
having  promised  to  gi^e  timei«and 
having  delayed  to  a)xe  under-such 
circumstances.  F^i^pof  y*  Bri- 
ant.  .    • .       .  Sin 


3E 


BOND. 


790 


.KIOKfiB. 


CAHBiEB. 


Wbere  Oeftndaxil  entered  into  a. 
composkEoB '»»  pny  his  creditors 
df*  Sd.  in  the  pound,  upon  con- 
(ditinci  0f  being  tekamit  and 
;pimly  two  je^rs  afterwards  gave 
one  of  tbenn  who  bad  agreed  to 
sign  the  composition-deed,  a  bond 
for  the  residue  of  her  debt,  with- 
out the  knowledge  of  the  other 
<:reditors,  she  not  having  received 
the  amount  of  her  composition, 
but  divers  of  the  other  creditors 
having  signed  the  deed  and  re- 
ceived t^^r  composition :  Held> 
ihat  an  actlop  might  be  sustained 
^     OU  this  bond.  Took  v*  Tuck. 

Page224t 

BRITISH  MUSEUM. 

Apari'fif  a  work,  to  which  there 
werevt^entfHHx  sobsttribersi  and 
of  wUcb  onlj  thirty  eppies  wer^ 
printed,  ***^  puUiAed  at  intervals 
ei  bwctbI  years,  at  m  ei^pence 
eaceedtag  die  sura  to  be  obtained 
by  fthei.prioe  of  the  eopieab  and 
wbfob  esipeaee  was  defrayed  by 
a  testamentary  donation,  was 
holdeot  not  to  be  a  book  demand- 
able  by  tlie  Brkisk  Museum  un- 
der S^  Gut.  €.  156.  TrusUes  of 
ihe  Britiek  Museum  v.  Pujfne  and 
AM9iher.  540 

BROKER. 

A  ship-broker  is  not  within  the  va-^ 
rioiis  aou  For  AeiadnuBsion  and 

,  c^iulati^n  of  broken..  Gibbon$ 
▼.  Ruk.  SOI 


Defendant,  who  had  aieaseo^ land 
from  iSr.,  eaWred  juto^in^fgree- 
mept  with  G„,wIh)  w|».  to  build 
houses,  a^nd  pfliy-Defeui^ot  a  rent 
of20y[.ay?ar.  (J.  then  employed 
Defendant  to  byild  the  houses : 

Held,  that  Defendant  was  lia- 
ble to  contribute  to  a  party-wall 
to  which  the  houses  were  at- 
tached ;        ^ 

Held,  also*  that  the  owner  of 
the  party-wall  was  i^ot  confined 
to  ten  days  to  give  his  notice^ 
but,  there  being  no  a^ovning 
liouse  wben  it  was  |>uilt,  ^igbt 
give  the  notice  joxq^rHible  time 
after  the  a4;P*pif^g.>t9^jffl!  ^^^ 
attached.    fioUinft  j.  ff^on^ 

•  •'     Blip  .I>ii.wioi 

,    M    ,/■    ..K    .y. 

1.  A  oeqfiMHIi  t«^eUiPB>  IW>k  of 
a  laage  .sia^>0fli9tamm  ^^warel 
and  jewels,  btvini^b^^eii  1|^  by 
the  I>efe^Aiffl>  >»-  ifWrm-r^^cr 
through  bis  {¥^i^(PfiH^ted  to 
place  it  on  his  coacb,  APt^itM^ying 
..^(eofsdittli^^im^^^  Held, 
he  was  liable  tq  m^  .^x>n|iKeD»- 
atiofi  to  tb^  .ovi^^,M«t4[fs#simaa 
traveUiog.  by-  lm:fifwi^  *^ugh 
no  diaolosiii^v^viis;  fP^4f9i9lC  the 
value  ;of  the  .^^ntep^  ,,^  the 
trunk,  and  though  there  was  a 
notice  in  the  carrier's  office  limit- 
ing  bbf  /Te^gqiisibiti^  to  fiye 
pounds  %#lf  tt^liw^e  of  tuch 

dia- 


CERTIFICATE. 

diAcIo8ur«,  which  notice  the  owner 
of  thq  er]^]||k>ni)i]|(  ^en  ia  the 
ofl^ee^  had  aa  opportuBity  of 
seeing . '  '  '    '   '    ^ 

^tieldP  tHiei  iinier  the  above 
circunistaDce^  the  jury  Vere  pro- 
perly directed  to  consider  gene- 
rally, whether  the  carrier  had 
been  guilty  of  gross  negligence, 
without  reference  to  the  nature 
of  the  article  conveyed*  Brook 
V,  Pkktvick.  Page  2 1 8 

2L  Plaintiff  having  been  imposed 
upon  by  a  swindler,  consigned  a 
box  at  Birmingham  by  the  De- 
fendants, a/ common  carriers>  to 
.  J.  *r«/,  27.  Great  Winchester 
Strecty  London.  The  Defend- 
ants found  that  no  such  person 
resi46d''Chere;  but  upon  reoeiv- 
...ing  ^'letter  signed  J,  fTest,  re- 
qnes^g  that  the  box  might  be 
forwarded  to  a  public  house  at 
St.  Aldaiijg^.^^  delivered  it 
there  to  a  person  calling  himself 
West,  who  shewed  that  he  had  a 
knowledge  pf  the.oontenU  of  the 
box :  that  person  liaving  disap- 
^bftk%(i^  and  th^  box  having  been 
I^t%iaill1y  obtained  of  the  Plain- 
tffr  bjf)iAud :  Held,  that  the  De- 
fendants were  BsMe  to  him  in  an 
adidn  of  trover.  Gaselee  J.  dis- 
'  sekthtnte. 

' '  ^  HeW,  diso,  that  it  was  properly 
Ifeft  tb  Ae  jury  to  say,  whether 
the  Defendants  had  delivered  the 
box  according  to  the  due  course 
<^f  thetrBusfness  as  carriers.  Ste^ 
fAentoh  v.  Hart  and  Waierkouse. 
'  :  476 

jCEHTIHCATR. 
'  •     'See  BAKXRwr,  S. 


CaWlllG«T. 


'^m 


COMPOaraiOIN   WITH 
.CREDlTO|l%  .,,.p,r 
Soe  BoN^i  t^  .    .    -. 
•    i''   ^  '     ^ 
CONDITION  PHEI5EDBOT. 

See  Monet  had  and  receiveJ>>2. 
CovBiiANt,  'i.  ' 

h  The  terms  of  a  contract  b^iog 
as  follows,  <'  1st  ilpn/.  1^26, 
sold  fV.  P.  one  bale  of  sponge»  at 
IQs.a  pound,  and  bought  of  tjiem 
yellow  ochre  at  5/.  a  ten^  tp  be 
delivered  on  o?  before  the  ^th 
iastaipt:" 

Held,  that  the  de^very  o^  the 
ochre  by  the  24«tb»  ,tp  th^  ex^tent 
of  the  price  of  the  sponge,  was  a 
condition  precedent  to  the  de- 
livery of  ijbe  fpOf^r.  r  Patier 
and  Another  v.  Raxilings* 

9*  Piriii€MPMgaged«dmftct«MrDe. 
feodtnt  Afti  ifls(Uttfide>)with'^ch 
immes  as-Aould.  \m  tir-Dtfl^d- 
fltit%  MtMMioiy*  ''ISbia  vl^'age 
having  been  pet^flfieiiy  mtkA  the 
Defendant  never  having  required 
to  see  the  namea  ^»  the  policy : 
Held,  that  in  an  action  fotf  the 
p^emifffi,  he  c^ehl-M*  oHjeist 
that  the  ^tameo  off  ibe  vwder- 
wricere  had^never  fceeii  exhibited 
to  him  for  hiaapppowal^'  tkxon 
and  Another  v.  i/<N^  «M4^^ii* 
other.  KB 

COPYRIGHT*       ' 

See'^fLvnsn  Mvaxuic»  - 

In  order  to  sustain  an  action  for 

pirating  prints,  the  proprtj^tor's 

naoae  a»d  the  diit«  of  publico- 

S  E  2  tion 
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COSTS. 


tioa  must  appear  on  the  original 
print,  pursuant  to  8  G*  2.  c,  13., 
but  it  is  not  necessary  that  the 
designation  proprietor  should  be 
added  to  the  name.  Nevoton  v. 
Come  and  Another.       Page  234 

CORPORATION. 

1.  A  corporation  aggregate  may 
sue  in  assumpsit  for  use  and 
occupation  where  the  tenant  has 
held  premises  under  them,  and 
paid  rent.  The  Mayor  and  Bur- 
gesses of  Stafford  v.  Till         75 

2.  An  act  of  parliament  empowered 
the  directors  of  a  water  company 
to  make  <*  contracts,  agreements, 
and  bargains  with  the  workmen, 
agents,  undertakers,  and  other 
persona  engaged  in  the  under- 
taking :" 

'  »  Held,  that  an  agreement  for 
the  fabrication  and  supply  of 
pipes  at  certain  stated  periods, 
was  not  valid  unless  under  seal. 
East  London  Waterworks  v.  Bai- 
ley and  Others.  283 

COSTS. 

1.  The  costs  of  a  suit  in  equity  may 
be  set  off  against  the  costs  of  an 
action  in  this  court.  Webber  v. 
Nicholas.  16 

2.  In  an  action  against  the  sheriff 
for  a  false  return  of  non  est  in- 
ventus, per  quod  the  Plaintiff  was 
outlawed,  the  Plaintiff  cannot  re- 
cover the  extra  costs  of  the  out- 
lawry.    Jenkins  v.  Biddidph* 

160 

3.  Where,  before  action,  a  debt  has 
been  reduced  under  40^.  by  part 


payment,  the  Plaintiff  is  deprived 
of  costs  by  the  MidSlesex  Court 
of  Conscience  Aot.  Nightmgo^ 
yf,  Barnard.  P^f.169 

4«.  Plaintiffs,  an  Irish  company, 
whose  concerns  were..  a)l  carried 
on  in  Irdandt  were  compelled  to 
give  security  for  costs,  i^twith- 
standing  an  affidavit  that,  they 
had  money  in  a  banker*a  l^ands  in 
London,  and  that  many  of  the 
members  resided  in  England. 
Limerick  and  Waterford  Railway 
Company  v.  Eraser.  S94? 

5.  Plaintiff  having  succeeded  in 
setting  aside  a  nonsuit.  Defend- 
ant  gav^  a  cognovit  for  1^  da* 
mages,  and  such  costs  us  the  pro- 
thonotary  should  think  Jit*  Pro- 
thonotary  having  refusedto  allow 
Plaintiff  the  coaUof  the  trial,  the 
Court  declined  interferipg«  Elvin 
V.  Drummond.  ^415 

Q.  A  Defendant,  who,  has  been 
holden  to  bail  in  an  excessive 
sum,  can  only  recover  hia  costs 
under  4-3  G.  3.  c.  46.  s.  8.  in  the 
court  in  which  the  action  js 
brought:  where,  therefore,  the 
action  was  brought  la  t)ie  Palace 
Court,  and  removed  into  the 
Common  Pleas,  the  Common 
Pleas  refused  to  order  his  costs 

'    to  be  taxed*     Co^ieUo  v.  Cqfjett. 

7.  Costs  of  taxing  an  attorney's  bill 
not  allowed  to  a  party  wl^o  suc- 
ceeds in  striking  off  a  sixth,  where 
the  order  for  taxing  i$7iot  ob- 
tained till  afler  the  actiom  QPithe 
bill  has  been  commef>cpd«  ^.J^en- 
ton  V.  Bullard.  .       561 


COVE- 


COVENANT. 


CAVEyWANT. 


DEVISE. 


76S 


1.  By  a  <leca  Vhlch  recited  that 
Defendants,  the  directors  of  a 
fioiAe  domfYany,  had  purchased  a 
Infrie  fbr  4500/.,  to  be  paid  within 
ift  tw^lretnonth  out  of  the  monies 
to 'be  raised  by  the  company, 
With  a  proviso  that  the  directors 
should  be  allowed  six  months 
further  time,  rn  case  the  bankers 
of^fn^  company  should  not  within 
the  twelvemonth  have  received 
sufficient  deposits  from  the  sub- 
sci^lbers  to  enable  the  directors 
to  pay  thereout ;  the  directors 
covenanted  that  out  of  the  pay- 
ments 80  to  be  made  by  the  sub- 
scribers, they  would  pay  the 
purchase-money  at  the  time  spe- 
cified, subject  to  the  aforesaid 
proviso:     * 

Held,  that  the  directors  were 
personally  responsible  at  the  ex- 
pitation  of  the  eighteen  months. 
HdncQck  and  Another  v.  Hodg- 
son and  Others:      •       Page  269 

S. '  T.'C;  ih  consideration  of  coven- 
ants by  H.  B,  C,  covenanted  not 
to  Interfere  in  a  certain  branch 
of  the  Scotch  fish  business,  and  to 
assign  tt>  H.  A.  C  a  certain 
' Scotch  fishery;  i/:  R.  C.  in  con- 
sideration of  the  assignment,  and 
of  T.C,*s  covenant,  covenanted 
to  pay  T,  C.  an  annuity : 

Hdldy  that  the  covenant  not  to 
interfere  in  the  business  was  only 

.  a  part  of  the  consideration  for 
the  atmuTty^  and  was,  therefore, 
not  a  conditfon  precedent  or  de- 
pendent   covenant.     Carpenter^ 


Assignee  of  Cresstvelly  a  Bank* 
rupt,  v.  CresswetU         Page  409 


DEED. 

Lease  of  lands  by  A.  to  B.,  who 
was  to  grant  under-leases  at  the 
direction  of  C,  D.,  and  E:  (the 
object  of  which  under-leases  was 
to  secure  a  ground-rent  to  A.)f 
and  subject  to  such  under-leases 
was  to  stand  possessed  of  the 
lease  in  trust  for  D.  and  £.,  who 
were  parties  to  the  original  lease : 

Afler  C.,  D^  and  E.  had  ex- 
ecuted that  lease,  and  before  A. 
or  B,  had  executed  it,  the  lease 
was  altered,  with  the  consent  of 
C,  by  an  erasure  which  excluded 
a  certain  portion  of  land  inserted 
by  mistake,  but  in  which  X>.  and 
E»  had  no  interest.  A»  and  B. 
then  executed  the  lease  : 

Held,  that  this  alteration  did 
not  render  it  invalid.  HaU  v. 
Chandless.  123 

DELIVERY  OF  CHATTELS; 
.WHAT. 

See  EsTOVBR,  1. 

DEVISE. 

1.  An  advowson  in  gross  passes  in 
a  will  under  the  word  ienemenU 

Where  a  devisor,  after  leaving 
several  estates  for  life ;  is.  to  his 
heir  ;  directing  that  certain  pro- 
perty should  be  sold  to  pay  his 
'debts;  and  other  property,  in 
case  that  first  pointed  out  should 
3  ES  be 


r«4 


DISTRESS. 


s  yeat*  more  to  liis  Wtfe»  to  be 
^icharged  on  all  that  remained  un- 
i(AA,  devised  all  the  residue  of 
'  bi^goodi  and  chattels,  lands  and 
'tenementir,  charged  as  aforesaid, 
Ico  his  broUier,  if  living ;  if  not,  to 
his  brother's  children,  with  a  pro- 
viso that  C.f  To  and  E.  should 
have  20M.  more  than  the  others: 
Held»  that  a  fee  passed  in  the 
residue.      Gull^    v.   Bishop    of 
Exeter^  Page  293 

fip,  .Devise  to  C.  S.  in  trust  for  the 
.  separate  use  of  8-  5.  and  to  con- 
.vey  the  .premises  to  5.  5.,  her 
,\kGij»  and  assigns,  free  from  the 
joapti^ol.qf  her  present  or  any 
^^ future  husband,  and  to  permit 
her  to  take  the  rents  and  profits : 
Held,  that  S*  S.  had  no  power 
of  devising  the  premises.     Doe 
dem.  Stexkn^  v.  Scoil.  505 

'     '     MSCTLAIMER. 
Sei  Ejectment,  2. 

DISTRESS. 

See  Landlord  and  Tenant,  2. 

Replevini  1. 

1.  A  barge,  attached  by  a  rope  to  a 

wharf,*may  be  distrained  for  rent 

arrear  in  respect  of  the  wharf 

and   premises    attached    to   it. 

Buzzard  and  Others,  Assignees  of 

Bebinson    and  Anothery    Bank- 

'  ruiBiSf  IF.  CapeL  137 

%  Where  cattle  distrained  damage- 

feasant  were  in  ft  private  pound, 

.and  thsf  dislrainer  admitt^d^  ihey 

were  about  to  be  forwarded  to  a 

ptd>Iic  -pmnd »  HeM>  ihatra  ten^ 


EJECTMBKT. 

der  of  amends  made  while  they 

were  in  ,the  private  jpound  was 

not  too  late.    Brotmey.  V&dklL 

Page^M 


EJECTMENT-  .      ^  • 

1.  Lessoc»lessee,underUesseeyftia 
lease  from  lessee  to  and^-lessee, 
it  was  provided,  th^t  iftfcider- 
lessee  were  guilty  of  a  breach 
of  covenant,  lessee* 'a»fl{  ^ff^, 
might  enter:  Hetdf,  that;. ^  6tl 
breach  of  covenant  ib  the  lease 
to  under-lessee,  ejdetibeiit  rii|ght 
be  maintained  by  lefiieir  iflijie. 
Doe  d.  Bedford  aHd'iK^i^  v. 

2.  Defendant,  who  he\A  under  ixtvf 
ant  for  irfe,recerved,  b'a  tfe/death, 
aletter  from  thejessor  oftlie  Wain- 
tiff,  claiming  as  heir,  and  ^^'aoiid- 
ing  rent ;  Defendant'  answered, 
that  he  lield  the  premises  as 
tenant  to  S. ;  that  he  hoift' never 
considered  lessor  ot'JPfainttff  as 
his  landlord ;  that  he  should  be 
ready  to  pay  ihe  rent  to  any  one 
who  should  be  proved(  to  |ip  enti- 
tled to  It,  but  that,  witbout  dis- 
puting the  lessor  bfthe  FTaiotiff *s 
pedigree,  he  must  decline  taking 
upon  himself  to  decide  upon  his 
claim,  without  more  satisfactory 
proofs  in  a  legal  nianner :    ^ 

Held,    that   tUis'' was   a»,  dis- 
claimer of  lessor  of  MaSnliff's 
title.    Doe  d.  Cahert  v.  Frm^L 
!■«>■     I  557 

ELEGIT. 


ERROR. 


EVIDEVCE. 


*M^ 


1. 


EtftGIT. 
By  an  inquisition  taken  on  an 
ekgit  ugalnst  C»  C,  it  was  found, 
that  at  the  time  of  the  judgment 
he  was  seised  of  certain  lands  in 
the  occupation  of  B,  In  point 
of  fact,  these  lands  were  vested 
in  certain  trustees  in  trust  for 
C  C.>  and  for  raising  a  sum  of 
money  for  A.  F.,  but  the  trustees 
permitted.  C.  C  to  receive  the 
rents : 

Held,  that  the  tenant,  by  elegit, 
cou^  not  sue  B.  for  the  rent. 
Harris  v.  Booker,  Page  96 

Devise  tfi  apd  to  the  use  of 
]\f.  Jp  for  life ;  then  to  and  to  the 
use  of  L.  X).  and  T,  E.  and  their 
heirs,  in  tru^t  for  R.  E.  C.  for 
life,  with  a  declaration  that  the 
estates  were  so  limited,  and  the 
le^^l  estates  vested  in  the  trus- 
tees to  support  contingent  estates 
and  limitations,  subsequent  to  the 
estate  to  M,  X 

The  trustees,  prior  to  an  elegit 
sued  out  against  R.  £.  C,  and 
executed  on  the  property,  but 
fiubsequently  to  the  judgment, 
conveyed  the  property  to  another 
trustee,  in  trust  for  R.  E*  C  and 
certain  of  his  creditors  ; 
'  HeJd,  that  R.E.C'b  mlerest 
could  not  be  taken  under  this 
elegit,  as  the  legal  estate  was  in 
the  trustees  at  the  time  of  the 
judgment,  and  R.  E.  C  had  not 
a  sole  eq^uitable  estate  at  the  time 
of  the  execution.  Harris  v. 
Pu^  335 


ERROR. 
'r.  I#  faifc>ed  bail  be  put  in  on  a  writ 


tu. 


of  enor^.tba'  VMuotiS  in(iy,i«liie 
ewcmm^  Br^m^  t^  Br(rif»¥ 
,  ..  P)w^9S 
%,  Batt  in  errar  a^l  4iipei|9e4,mUh 
«heM^th«  WKir*  tlMiMgb  ifalr  is 
0Bl3i»  of .  forair     W^im^tik  v. 

fiSTOVER- 
Where  the  bailiff  of  a  manor  as* 
signed  to  a  tenant  in  April,  pur- 
suant to  the  terms  of  a  lease,  a 
tree  for  house-bote;  the  bailiff 
was  discharged  in  July,  and  the 
tenant  cut  down  the  tfee  in 
October:  Held,  a  suffldeiit  de- 
livery, and  that  the  ten^t  was 
entitled  to  fell  the  tree  in  Odo* 
ber,  Courtenay  v.  tisher  and 
Another.  "   S 

1.  Action  for  toll  twrverse;  eti- 
dence  that  tbe  Defiairdant  on  a 
market-day  sold  fofty-one  quar* 
ters  of  corn  by  ttoo  sacks  pitched 
in  the  market:  Hdd,  not  suffi- 
cient to  authorise  a  verdict 
against  hinr.  Vines  v.  Mhyorqf 
Reading  and  Others.  8 

2.  By  the  6  G.  4.  c.  la  it  k  enafctod, 
that  when  notice  is  not  g^en  to 
dispate  a  banfcrtfplcy,  it  ahaV  be 
proved  by  tlie  production  of  tbe 
commission. 

Where,  upon  a  trial,  no  ndttce 
having  been  given  ie  dispute  the 
eommission,  the  proceedings  on- 
der  a  commisaion' wore  pot  in,  as 
well  as  the  eomtniSBiofiv  and  a 
perfect  petitieiiidg  crediforV  ddbt 
didn^^t  appear  ttpon  the  pro- 
ceedings :  Held,  nerertbeless, 
3  £  4  that 


16& 


EVIDENCE. 


tiitt)  the :  vatidky  of  i  tlie  coinniis- 
^en^ovakl  nbt  bedisp«led«  Mac- 
iimiA^v:  C^attAs.  Page  34 

3.,^Stvenii)creililors  of  «  .bankrupt 
agreed  to  cftniribute  in  the  usual 
Miayito.tbe  expenae  of  watching 
thfi.  proceedings  under  the  com- 
misiioD;  by  the  luual  toay  was 
nieaot,  that  each  cr«ditor  should 
cooUribute  to  tlie  expence  in  pro- 
portion to  the  amount  of  his 
cl^ia.  .  An  nttornejy  employed 
by  all,  having  sued  one  oi'  them 
ipR  .the  amount  of  his  contribu- 
ti^  t. .  Held»  that  another,  who 
h«|)  paid  hi»  sbare^  was  a  com- 
l><Btsnt  witAesa  to  prove  the 
I}/dfeiwkiit*s  agreement.  Taylor 
V.  Cohen.  53 

4.  Upo«(  no  affidavit,  that  no  copy 
or  OQunterpavt  of  a  lease  on 
wtpch  ibe  Plaintiff  bad  sued  was 
in.th<9  pMseaakm  or :power  of  the 
Plaintiff,  and  that  the  attorney 
who.drevit^the  lease  and  counter- 
part jbu^d .  absconded,  the  Court 
refused. to  order  the  Defendant, 
wi^  jK^  in  possession  of  the  leasee 
to  p^mit  a  copy  of  it  to  be  taken. 
Lq^d  Porimore  v.  Oaring.      152 

5*  Trespass  for  assaulting  and  im- 
priftHilQg.  Plaintiffi 

iPt^a*  that  i^e  was  wilfully  break* 
in|^  4^wa  Defendant's  fences, 
whfurefpre  JQefendaot,  apprehend- 
ed bim,  and  took  htm  before  a 
nu|gMtri|te. 

,  ,{lep)iQat|Qn,tbat  Plaintiff  broke 
tboi.fqp^QS  in  the  bondjide  as- 
8er,tif)n  pf,a  right  oi  way ;  witiuMit 
t))fs,  tl^at.l^Q  broke  them  wilfully 
ov.fpr„^^y]  olher  purpose  than  in 
a^^f4si6ejOf  his  right  of  way.: 
.  .8^oM^r> .  thai(  the  Plaintiff 


was  wilfliUy  comniltiog  damage 
and  spoil  to  Defendant's  pro- 
perty : 

Upon  this  issue.  Held,  that 
evidence  of  the  existence  of  a 
right  of  way  over  the  locus  in  quo 
was  properly  received  with  a 
view  to  shew  the  character  of 
the  Plaintiff's  act.  Looker  v. 
Halcombe  and  Oihera.  Pdgt  183 

6.  Reputation  is  good  evidence  of 
marriage*  though  the  party  ad- 
ducing it  as  evidence  /seeJos  to 
recover  as  heir  at  law^  and  his 
parents  are  still  living.  Doe  d* 
Fleming  v.  Flemings  266 

7.  Defendant  agreed  to.  pay  Plain- 
tiff, in  consideration  of  her  be- 
coming his  tenant,  201.  to  repair 
the  house,  and  also  to  make  cer- 
tain alterations. 

Plaintiff  became  tenant  under 
a  lease,  in  which  this  agreement 
was  not  stated,  and  did  tbe  r&> 
pairs ;  when  Defendant  proaiiaed 
to  pay  for  them : 

Held,  that  he  was  liable,  al  M 
events,  on  the  account  stated, 
and  that  evidence  might  h^  given 
of  the  agreement,  although  it  had 
not  been  introduced  into  the 
lease.     Seago  v.  Deane.         4s59 

8.  In  an  action  on  a  charter-party 
against  a  charterer,  the  Court 
refused  to  compd  the  t^aintiff  to 
allow  the  Defendant  an  inepec« 
tion  of  the  ship^s  log-bobb« 
Bundle  v.  Beaumont^  597 

9.  Plaintiffs,  ship-owners,  sued 
Defendant,  their  brokerw  The 
Court  refused  to  compel  him*  to 
give  a  copy  of  a  letter  which  he 
had  received,  toiU^bing  an  ad- 
venture -  in  which  the  ship  wan 

to 


EXECUTION- 


767 


to  have  been  employed.    R&tioe 
antf  Others  r.  Ifchoden.  Page  5S9 

10.  A  kept  mistress  is  not  incom- 
petent to  gUd  -etidence  for  her 
protector,  akhough  she  has 
pa3sed  by  hh  name,  and  has 
appeared  in  the  world  as  his 
wife.     Batihetoi  v.  Gallindo. 

610 

11.  Affidavit  that  a  party  is  in- 
debted to  deponent  in  the  sura  of 
100^,  and  upwards,  and  is  become 
bankrupt,  is,  a^  ogainst  deponent, 
cdnelosive  evidence  of  the  bank- 
ruptty.  l^dietter^  Assignee  of 
HollU,  V.  SalL  623 

12.  i?.,  called  ato  a  witness  for  the 
IMfdDdattt  iti'^ti  action  brought 
by  the  PlaJntifi^  for  a  barge  which 
W»  had  placed  in  the  hands  of 
Defendant^  and  which,  it  was  al- 
leged, B.  had  B«MI  to  the  Plaintiff 
first',  and  theii'to  fF.,  was  holden 
s  eompetem  Witness  for  the  De- 
fendant, having  been  released  by 
W.  Radburn  v.  Morris  and 
AnHher.        "  "  649 

EXCES8IVE  BAIL. 

See  Costs,  6. 

,  .  J5XECJUTI0N. 
.  Sfi^  Bawchupt,  7. 
1,  Wkere  adminiBiration  had  been 
taken  out^theCbitrt  refused,  with- 
out Ihe  authority  of  the  admini- 
stratrix, to  dificharge  Defendant 
out  of  exeoution  after  the  death  of 
the  Plaintiff,  although  his  admi- 
nistratrix and  bis  assignees  (he 
having  been  a  bankrupt)  dis- 
dalmed  all  interest  in  the  action. 
JPothergill  v.  Whiten.  7 1 1 


2.  Plaintiff,  a  thip-oimer,agMedilqr 
charter-pavty  with  T.  to!take<any 
goods  on  board  which  Ti  shooM 
ship,  and  convey  them  from  fVitn 
Diemen's  Land  to  London.  ^  T. 
covenanted  to  pay  freight  at  the 
rate  of  15«.  'per  ton  ]per  month, 
ten  days  after  the  delivery  of -the 
cargo,  and  then  consigned  a  cargo 
to  Defendants  by  a  bill  of  ladftig, 
under  which  they  or  their  "as- 
signs were  to  pay  freight  v^fer 
charter. 

T.  being  indebted  to  Defend* 
ants,  they,  on  the  arrival  of  the 
ship  in  London,  sued  oot  a  Wit 
of  Ji.  Ja»f  and .  took  the  cargo 
forcibly  from  the  ship,  exhibiting 
the  sheriff*s*warrant  to  the  cap- 
tain ;  they  did  not  sell  under  the 
Ji.Ja.,  but  afterwards  made  affi- 
davit at  the  custom-house  ^at 
they  landed  the  cargo  as  the*  im- 
porters. ' 

Plaintiff  having  aued  them  in 
trespass  for  entering  his  ship  lind 
taking  the  cargo,  and  to  a  justifi* 
cation  under  the  writ,  having 
replied  de  injuriS  absque  renduo 
causa,  and  having  new-assigned 
that  the  defendants  took  the 
goods  for  other  causes  than  thiose 
mentioned  in  the  plea:  Held, 
that  it  was  competent  to  the 
Judge  to  leave  it  to  the  ^my 
to  say,  whether  the  goods 
were  bonA  Jide  taken  u^er 
the  execution,  or  whether  the 
execution  was  resorted  to  ^  a 
colour  to  enable  the  Defendants 
to  get  po^&ession  of  and  land  the 
cargo  as  importers,  without  sub- 
jecting thendselves  to  the  elaim 
or  question  that  might  have  arisen 

if 
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if  Ih^y  htd  aoMpMd  them  «ii4er 
Ihe  bill  of  ladlag,  Lueaa  Mc/ 
0th9rs  y.  No^keOs*        Page  729 


HNE  AND  RECOVERY. 
L  Where  one  of  sixteen  cognizors 
in  a  fine  signed  her  name  E.  P.  B.» 
whereas  her  name  was  £•  B^  the 
Court  would  not»  upon  affidavit 
of  identity^  that  the  mistake  was 
not  discovered  till  after  execu- 
tion, and  thai  one  of  the  sixteen 
cognizors  was  dead,  allow  the 
fine  to  pass  as  to  £•  B.  Parker, 
Demandant  i  Parker,  Tenant. 

79 

2.  Meadow  will  pass  in  a  recovery 
under  the  word  *<  land/'  and  the 
Court  will  not  amend  by  adding 
the  word  **  meadow."  Cook^  De^ 
mandantf   Yates,  Vouchee.       90 

3.  In  a  reooveipy  '^  ealieth  to  war- 
ranty "  is  an  improper  expression. 
Linney,  Vouckeen  101 

4.  Fine.  Misnomer  of  the  conusors; 
what,  not  amendabi e.  Greenaugh, 
Demandants  Scott  and  Wife, 
DeJbrcianU.  IM 

5.  An  affidavit  of  the  caption  of  a 
fine  taken  before  a  consul  abroad, 
is  insufficient*  E»  parte  Lady 
Hutchuuon,  Ctmusee.  606 

6.  Recovery  amended  by  abridging 
the  retoras.  StiU,  Demandant ; 
Raymwnd,  Tenant :  F*  Laro,Jirst 
Vouchee,  V.  J.  Lam,  Second 
Vouchees  4/25 

7.  The  Coun  rafused  to  amead  a 
TQcovrnty  by  altering  Berki  into 


Bm^ie*     Deeding,  Demtmdamt  ^ 
8My^  Vouchee.  Page  4^6 

FOREIGN  JUDGMENT. 

An  action  lies  in  the  JSn^^tnlr  courts 
on  a  S^ich  judgment  o( kerning 
against  a  Scotchman  bom* 

Where  the  testator  resided  and 
died  abroad:  Held»  his  executor 
in  England  might  be  sued  vitbia 
six  years  afler  taking  out  pro- 
bate. Douglass  and  Another, 
Assignees  ff  Stein  and  Smith, 
Bankrupts,  v.  Forrest,  Executor 
of  James  Hunter-  686 

FRAUDS,  STATUTE  OF. 
See  Hiring  for  a  Year.     As- 

SUMPSIT,  2. 

1.  A^  being  indebted  to  Plaintiff, 
promised  Plaintiff,  that  in  consi- 
deration of  his  forbearing  to  sue, 
A*8  executor  should  'pky  him 
10,000i.; 

Held,  that  this  was  not  a  pro- 
mise required  by  the  atfUute  of 
frauds  to  be  in  writing.  Wells  v. 
Horton,  Executor  qfd*  BlisseU, 

40 
S.  An  auctioaeer  employed  to  sell 
goods  on  certain  premises  for 
which  rent  was  in  arrear,  was 
applied  to  hy  the4an4(cf  ^  fop  the 
rent,  the  landlord  saying,  it  was 
better  t^  tpply  90^  tfaaA*  tb  4U- 
train ;  the  auction^r  ansiiefed, 
<<  You  sbali  be  pesd^MP^  «iiBrk 
shall  bring  yea  theiiietteyit"  • 

Held,  that  an  aetioki^laylon 
this  proaiis0  withbttt  aiMlt*  in 
writing.      Bmnpkm  w^^PfmUn. 

3.  1.  If 


HIRING  FOR  A  YEAR. 


INSOLVENT- 
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8.  J.  If  A.y  withovt  audioijtyy 
make»  a  contract  in  writing  for 
the  purchase  of  goods  by  B^  and 
B,  subsequently  ratifies  the  con- 
tract, such  ratification  renders  A, 
WBb  agent  sufiidently  authorised 
to  wake  the  contract  under  the 
statute  of  fVmds. 

2.  Where  the  purchaser  of 
good*  refiiaes  to  take  them,  the 
Tendor,  by  reselling  them,  does 
not  pveclude  himself  from  reco- 
vering damages  fer  the  breach  of 
eontrael*  Maclean  v.  Dunn  and 
Another.  Page  722 

FREIGHT. 
See  SuiFPJNGy  1. 


qENERAL  ISSUE. 
See  PXrEADiNO^  8. 

GUARANTfiE.    {Implied.) 
.  See  l^L^ADiVQi  3. 


mitlNG  FOR  A  YEAR. 

Hbe  Blaietiff,  commencing  his  ser- 
vtoe  in  Matvhi  served  the  De- 
fa)4aiit»  an  mrmy-ageot,  for  many 
year»»  'm  t<be  capacity  of  his  clerk. 
In  X8U  Pielntiff 'a  salary  W€»  paid 
quartefly ;  for  the  last  six  years 
betoe  J82&  it  W8«  paid  monthly. 
Defendant  having  dismissed  the 


Plaint^lin  Daeamber,  1B%,  with- 
out asaigiiing  anyjreeaon : 

Hekl,  that  there  -  was  an  im- 
plied yearly  hiring ;  that  Defend- 
ant must  pay  the  salary  till 
March,  and  thaL.the  contract 
need  not  be  in  writing.  Beetton 
V.  Collier.  Page  809 

HOUSE^BOTE. 

See  EsTovERy  1. 


ILLEGAL  CONTRACT. 

An  action  will  not  lie  on  a  contract 
entered  into  on  a  Sunday,  al- 
though entered  into  by  an  agent, 
and  although  the  objection  is 
taken  by  the  party  at  whose  re- 
quest the  contract  was  entered 
into.  T.  Smith  v.  F.  and  R. 
Sparroto.  84 

INNUENDO. 

See  Pleading,  9. 

INSOLVENT. 

1.  A  cognovit  given  by  an  insolvent 
ader  his  discharge  upon  proceed- 
ings commenced  before^  ccmsti- 
tutes  a  new  promise,  upon  which 
he  becomes  liable*  notwithstand- 
ing his  discharge.  Sweenie  v. 
Sharp.  87 

2.  A  lessor,  whose  property  has 
been  assigned  to  a  provisional 
assignee  under  the  insolvent 
debtor's  act,  cannot  eject  an  oc- 
cupier of  Isold  which  passed  un- 
der the  assignment^  although  the 

provisional 
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INSURANCE. 


provisional  assignee  has  never 
taken  possession,  nor  any  per- 
tntukent  assignee  been  appointed, 
nor  the  Tent  ever  been  withheld 
from  the  lessor.  Best  C.  J.  dis- 
Mentiente.  Doe  dem.  Palmer  v. 
Andrews,  Page  348 

3.  Where  an  insolvent  dies  after 
petition  and  assignment  to  his 
provisional  assignee,  but  before 
examination  and  assignment  to 
his  assignees  in  chief: 

Held,  that  the  assignees  in 
chief  take,  nevertheless,  all  the 
property  assigned  to  the  provi- 
sional assignee.  WiUis  and  An^ 
other ^  Assignees  of  Ellioitt  v.  El- 
liott.   I  392 

4.  Tlie  Court  refused  to  liberate, 
on  motion,  a  discharged  insolvent, 
who  had  been  arrested  by  his 
surety  for  the  arrears  of  an  an- 
nuity accruing  subsequently  to 
the  insolvent's  discharge,  and 
paid  by  the  surety.  Freeman  v. 
Burgess.  416 

5.  Where  a  party  is  detained  in 
custody  for  a  judgment-debt,  the 
attorney  who  was  concerned  in 
the  cause  for  one  of  the  detain- 
ing creditors,  cannot,  without  a 
power  for  the  purpose,  sign  for 
him  the  note  for  sixpences.  Mac* 
healh  V.  Ellis  and  Others.       578 

INSURANCE. 
See  Set-off,  2. 
1.  A  female,  upon  whose  life  it  was 
proposed  to  effect  an  insurance, 
was  represented  to  the  insurers 
in  Deoomher  1822  by  ^.,  a  medi- 
cal man,  as  enjoying  ordinarily  a 
good  state  of  health  : 
The  same  representation  was 


repeated  by  A.  in.  Af^r^A,  aoi 
the  insurance  was  effected  in 
April  IS^:  ,    '  '' 

Between  December  i%22.and 
March  1823  she  had  been  Hi  with 
a  pulmonary  attack,'  a^d  Was' at- 
tended by  B.,  but  no  disclosure 
of  these  circumstances  was  made 
to  the  insurers : 

In  AprU  1824  she  died  of  pul- 
monary disease; 

Held,  on  motion  for  a  new 
trial,  that  the  jury  ought  to  have 
been  called  on  to  consider  whe- 
ther the  illness  in  1823,  and  the 
attendance  of  fl.,  ought  to  have 
been  disclosed  to  the  insurers, 
and  that  it  was  not  sufficient  to 
direct  them  generally,  to  consider 
whether  or  not  there  had  been 
any  misrepresentation.  Morrison 
V.  MuspraU  m4^  Oikers.  PageGO 

2.  Provisions  do  not  contribute  to 
general  average,  even  #here  tl4 
cargo  of  the  ship  cbniitsW  only  of 
passengers.  Bromn  V.  Siapyldom 
and  Others.  119 

3.  An  insurer  on  goods  fe  not  KtWe, 
when  the  goods  atre  sold  byihe 
captain  of  a  ship  to  defray  Ae 
expence  of  repah-s,  rendered  fte- 
cessary  by  a  tempest,  to  which 
ship  and  goods^bad  beeneKj^osied. 
Sarquff  v.  Hobs$n»  :  l^ 

4.  Abandonment  is  not  necessary 
upon  a  loss  in  an  infurance  on 
freight.  Mount  y.  Harrison.  388 

5.  A  policy  of  insurance  stipulated, 
"that  the  goods  insured  were 
and  should  be  valued  at  five 
tiered  toffee,  talu«l  m  fSOkyper 
tierce,  sajr  135/.;  that  policy  to 
be  deemed  sufficient  proof  of  in- 
terest:" 

Held, 


JUDGMENT- 


LANDLORD  AND  TENANT.  771 


Held,  that  the  policy  was  void 
under  19  G.  2.  c.37-  Murphy 
and  Another  v.  Bell.  Page  567 
6.  Where  damage  was  done  to  a 
cargo  by  water  escaping  through 
the  pipe  of  a  steam-boiler,  in 
consequence  of  the  pipe  having 
been  cracked  by  frost : 

Heldy  that  this  was  not  an  act 
of  Godf  but  negligence  in  the 
captain»  in  filling  his  boiler  be- 
fore the  time  for  heating  it,  al- 
though It  was  the  practice  to  fill 
overnight  when  the  vessel  started 
in  the  morning.  Siordet  v.  Hall 
and  Others,  607 


JOINDER. 

Assignees  under  a  joint  commis- 
sioa  against  two  partners,  may 
recover  in  the  same  action  debts 
due  to  the  partners  jointly,  and 
debts  due  to  them  separately. 
Graham  and  Another^  Assignees 
of  Wilkinson  and  AntftheTf  Bank" 
ruptSf  y«  Muleasier*  1 1 5 

JOINT  STOCK  COMPANY. 
See  Partners,  1.    Covenamt,  1. 

JOINT  TENANT. 

See  Replevin,  1. 

JUDGMENT. 
See  Pr ACTJCBi  6.     Sbt-off^  1  • 


LANDLORD  AND  TENANT. 

See  Distress,  1. 

Frauds,  Statute  of,  2. 

Ejectment,  I.     Evidence,  7. 

1.  Cognizance  for  rent  arrear  under 
a  demise  from  W,  It  appeared 
by  the  lease,  that  W.  was  a  re* 
ceiver  in  Chancery,  "  in  a  cause 
wherein  A,  was  Plaintiff  and  B. 
Defendant ;"  the  reddendum  was 
to  W>  or  any  future  receiver  i 

Held,  that  the  lessee  could  not 
plead  non  tenuit.  Dancer  v. 
Hastings.  Pa^c  2 

2.  A  landlord's  receiver  allowed 
the  tenant  to  make  a  deduction 
in  respect  of  a  payment  for  land- 
tax  every  year  for ,  seventeen 
years,  greater  than  the  landlord 
was  liable  to  pay^  the  landlord 
knowing,  or  having  the  means 
of  knowing,  all  the  facts  ;  Held, 
that  he  could  not  distrain  for  the 
amount  erroneously  allowed, 
though  the  receipt  given  every 
year  shewed  the  amount  paid 
and  the  amount  deducted. 
Bramston  v.  Robins.  1 1 

3.  T,  holding  pictures  of  P.  as  a 
security  for  an  alleged  debt, 
hired  rooms  of  the  Plaintiff  in 
which  to  deposit  them.  P.  hav- 
ing died,  the  Defendants,  his 
admin istratdrS)  contested  T.'s 
claim  by  a  suit  in  Chancery. 
Pending  the  suit,  in  order  to 
prevent  the  pictures  from  bei^g 
distrained,  they  petitioned  Hie 
Court  to  satisfy  the  Plaintiff's 
rent  out  of  certain '  funds  paid 
into  court  in  the  course  of  the 
cause.     T.'s  claim  having  been 

dis- 
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LIBEL. 


disaltoired  by  the  Court,  the 
pictures  were  ordered  to  be-de- 
Hyered  to  the  Defendants,  who, 
in  order  te  eMrin  them,  paid 
rent  to  the  tioe  of  delivery  : 

Held,  that  tliese  circumstances 
did  not  constitute  the  Defend- 
anU  tenants  to  the  Plaintiff.  SUra- 
han  Y.  Smitik  and  Another* 

Page  91 
4.  Where  a  tenant  entered  under 
an  agreement  for  a  lease  for 
seven  years,  which  was  never 
executed:  Held,  that  he  was 
not  entitled  to  notice  to  quit 
at  the  end  of  the  seven  years. 
Doe  dem.  Tib  v.  Straiion.     446 

LAND-TAX. 
See  Landlord  avd  Tenant,  2. 

LIBEL. 

See  Plbadino,  5.  9. 

1.  Advertisement  in  a  newspaper 
as  follows:  **  To  bill-brokers 
and  others.  Caution.  Reward. 
Whereas  information  has  been 
given  to  me  that  attempts  have 
been  made  to  obtain  the  dis- 
count of  a  bill  of  exchange, 
bearing  date  London,  May  26th, 
1825,  and  purporting  to  be 
drawn  by  one  John  Stockley  upon 
and  to  be  accepted  by  the 
dowager  lady  P.  Turner  for 
6000?.,  with  interest,  payable 
twelve  months  aOer  date,  to  the 
order  of  the  said  J.  Stockley,  — I 
do  hereby  give  notice,  on  behalf 
of  the  dowager  lady  P.  T,  that 
she  has  not  accepted  such  bill, 
and  that  if  her  name  should 
appear  on  any  such  instrument, 


the  liMSd  hM  been  Sat^ ;  or 
htit  liand-^ritii^  t6  the  aHid  ac- 
ceptance of  the  saiAb&tl.  if  ^ge* 
nuioe,  has  been  obtaioed  by 
fraud,  in  toMi  igiM>rin6e  W  her 
part  •rthe  hitended  tSfett  <^the 
signature.  A^  person  wfad  Vill 
give  positive  tnfermatioii  to  me 
of  the  party  in  possession  of  the 
said  iDStrument  shall  b^  band- 
somdy  rewarded.  Wamas 
Binne:'* 

Held,  not  a  libel  on  Bf^Mey, 
at  least  widioiit  Innuendo  and 
proof  that  he  was  Ifce  person  de- 
signed to  be  charged  wldi  bating 
forged  lady  P.  Tumet^^  nafeae. 
Stockley  V.  ClemenU  Page  162 
2.  The  Defendant  pubKl^ed  some 
doggrel  lines  describing  the 
failure  of  the  Ptaihtiff,  Levi,  a 
bound  bsii1i#^  to  iMest  a  piirly  of 
whom  he  was  in  iespfcWi'tli^  lines 
were  headed  by  fe  wood-cot,- knd 
the  Plaintiff  was  styled  **i3fcy 
the  Bum." 

The  Plaintiff  brotr^ht  'his 
action;  the  jury  befBfe  ^iWom 
the  cause  was  tiled,  efiiquWed 
whether  a  shilling  would  carry 
costs,  and  being  aaswcretwthc 
affirmative^  found  a  N^r^ct  for 
the  Defendant. 

The  CourtgratitedaneW^^I. 
Levi  V.Milne.  1 95 

S.  A  jury,  directed  tdftfid  wheAer 
a  libel  submitted  to  their:  Con- 
sideration were  a  privileged  com- 
munication, and  i^  so,'  y^m\er 
it  were  attended  with  ettpfeaa 
malice,  found  for  tlie  Fl^nttff 
50/.  damages,  and  that  the  De- 
fendant was  not '  actuated  by 
express  maKce :      '       s  -  -  - 

Held, 


LIMITATIONS,  STATUTE  OF. 

HOi,  that  th»  Fkhiiiff  was 
^llt^]ed  ^o  retain  Jbis  dam^es. 
Blachiwr^  v»  BlaMum. 

4.  T))e  iPhmtiS  havk^  advertised 
f^r  sale  a  bond,  executed  to  him 
by  the  De&ndaQt»  the  payment 
of  whi^  bad  been  resisted  in  a 
long  course  of  Uugation  in  which 
the  validity  of  the  bond  had  been 
disputed,  the  Defendant  publish- 
ed, among  the  persons  assembled 
to  bid  for  the  bond  at  an  auction, 
a  statement  of  all  the  circum- 
slaoces  usder  nshich  the  bond 
was  given,  and  alluding  to  the 
Plaintil^  concluded:  —  "  His 
object  is  either  to  extract  money 
firoifi  the  pocket  of  an  unwary 
purchaser,  or,  what  is  more  likely, 
by  this  threat  of  publication,  to 
extort  motley  frospi  me :" 

Held,  that  this  exceeded  the 
iatij^ude  aUQwed  for  privileged 
communicatioiu^  or  «beervaiions 
on  titles  by  a  party  interested  ; 
and  that  ik  was  a  libel,  although 
joo  express  malice  was  proved. 
Roberisan  v.  M'DougalL       670 

IIMITATTONS,  STATUTE  OF. 
See  Foreign  Judgment. 

1.  Defendant  being  .applied  to,  to 
pay  a  debt  barred  by  the  statute 
of  Umitatioos,  said  he  sliould  be 
happy  to  pay  it  if  he  could ; 

Held,  that  the  Plaintiff  must 
shew  the  Defendant's  ability  to 
pay.     A^on  v.  Bolt.  105 

2.  Where  a  party  revives  a  debt 
.  barred  by  the  statute  of  limit- 
ations, ^y  paying  it  into  Court, 
but  at  the  same  time  refuses  to 


MONEY,  &c. 
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pay  ioierest,  such' payoMi^^ef  the 
principal  does  Aot  naviiRe  the 
<daim  ibr  kuereal.  Osifyer  v. 
WiUock  and  (Hken.      P«^rSiS 


MAGISTRATES  {Action  agahut). 

The  Plaintiff,  having  sued  a  magis- 
trate, gave  notice  of  his  cause  of 
action,  that  the  magistrate  had 
unlawfully  convicted  him  of  not 
paying  wages,  and  had  issued  a 
warrant  for  seizing  his  goods 
directed  to «/.  Bark^  under  which 
they  were  seized  accordingly. 

The  warrant  having  been  di- 
rected to  the  constable  of  Halt" 
Jaxt  and  not  to  J.  Bark  .* 

Held,  that  the  notice  was  in- 
sufficient. Aked  V.  Stocks  and 
Others.  509 

MEMORANDA- 
Pages  1.  9M.  387-  4M. 

MONEY    HAD   AND    RE- 
CEIVED- 

See  Assumpsit,  1.  Bankrupt,  *• 
J«  A  customer  of  a  banker  deliver- 
ed to  his  wife  certain  printed 
checks  signed  by  himself,  but 
with  blanks  for  the  sums,  re- 
questing his  wife  to  fill  the  blanks 
up  according  to  the  exigency  of 
his  business.  She  caused  one  to 
be  filled  up  with  the  words,  ^/£^y 
pounds  ttoo  shillings,  the  ^y 
being  commenced  with  a  small 
letter,  and  placed  in  the  middle 
of  a  line :  —  the  figures  50.  2f. 

were 


774 


MONEY,  &c. 


NOTICE. 


were  iSio  pd^ed  at  a  eon^der- 
able- €xMat]Ce  frofn  the  printed 

'  JSt  -^  in  this  state  she  ddhrered 
the  check  to  her  husband's  clerk 
to  receive  the  amount ;  where- 
upon he  inserted  at  the  beginning 
of  the  Hne  in  which  the  word 
Jifty  was  written,  the  words  three 
hundred  and,  and  the  figure  S  be- 
tween the  sS  and  the  50. 

The  bankers  having  paid  the 
3501.  2*. :  Held,  that  the  loss 
must  fall  on  the  customer.  Younge 
V.  Groie  and  Others.     Page  25S 

2.  Defendant,  a  loan-contractor,  de- 
-  livered  to  L.  certain  scrip  re- 
ceipts, purporting  that  L.  had 
paid  him  10 per  cent,  deposit  in 
respect  of  a  certain  amount  of 
Neapolitan  stock,  and  entitling 
the  bearer  to  certificates  for  that 
amonnt  of  stock,  upon  his  paying 
the  balance  Pebruary  1 .  1823 ;  but 
there  was  no  stipulation  that  the 
deposits  should  be  forfeited  in 
case  of  non-payment  of  the 
bahmce.  L.  forthwith  transfer- 
red the  receipts  to  Plaintiff  for 
valuable  consideration.  Defend- 
ant then,  by  public  advertisement, 
offered  the  holders  of  these  re- 
ceipts, upon  certain  conditions, 
an  extension  of  time  for  pay- 
ment of  the  balance  due  on  them, 
requiring  also  that  the  receipts 
should  be  leH;  at  his  office,  for 
the  purpose  of  being  marked  as 
holilen  under  the  new  conditions. 
The  receipts  transferred  by  L, 
to  the  Plaintiff  were  by  him  ac- 
cordingly sent  to  the  Defend- 
ant's office,  where  they  were  in- 
dorsed by  the  Defendant  with  the 


PlaiotUTa 


^Tto-Plaintiff 


and  others  having  failed  to  com- 
ply with  the  new  cbWftfcAsi  the 
Defendant  refused  to  deliver  the 
certificates,  py  to  return  the  de- 
posits :  Held,  that  the  Plaintiff 
mightf  in  an  action  for  money 
had  and  receiteX,'  t^tibver  of  the 
Defendant  the  amount  of  the  de- 
posits paid  by  L.  Hennings  v. 
Rothschild.  Pa^e3l5 

MONEY  PAID  BY.  MJtSTAKE. 
See  Landlord  KUth  Tfl^A^rr,  2. 


NEW  TRIAIL. 

See  Libel,  21 


I 


1.  Tho  Court  revised' ttt  igA^  a 
new  trial  on  nn  afflda^k  ^«h«t  a 
witness  (celled 'OA' the*  {Mfl-tM the 
Defendant,  and  <irh4  lied  ¥0f^ed 
to  release  «nintet(ast^whiUi -ten- 
dered ^  him  iac^mp6Ceol^^  iiad 
miaappreheiidedtlie  <ffi90t^'the 
release,  and  wasr  nowi  rcUdy  to 
execute  one.    KMmy^^Bmnett. 

^     .    \     .  171 

2.  The  Court  will  not  gMMi\a  iiew 
trial,  on  the  giMiicI' thai  wit- 
nesses, by  wiMse'-teatiiiiDiiy  the 
verflUct  was  obtained,  ^a^ve  keen 
indicted  for  perjury  kithe  onuse. 
Seelif  V.  Makenh.        «  561 


NOTiCBi 

See  Magistrates 


KOTICE 


PARTNERS- 
NOTICE  t0  ourr. 


PAYMENT. 
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OUTLAWRY* 

See  Costs,  2. 

A  party  outlawed  in  K.B.  In  an 
action  to  recover  the  arrears  of 
an  annuity,  cannot  be  heard  in 
tf«  P^  on  a  motion  to  set  aside  the 
aiuwity.    JU^^esY.  Holbeach. 

Page^\9 


PARTNERS. 

1.  The  Plaiptiff*s  name  was  entered 
in  a  booky  with  those  of  several 
oldher  subscribers^  to  a  projected 
joiat  stock  company.  The  Plain- 
tiff received  certain  'Scnp  re- 
efiiptli  but  aold  them  before  the 
deed  .for  the  £bcmaftion  of  the 
iCorapaoy.was  ««eouiedy  and  he 
snaa  fMt a  pirty  to  that  deed: 

.  Held,  nevedheless,  that  he 
waa  va  partner  ia  the .  coocem. 
^fV  John  Perring  and  Others 
y.JJms^  28 

2.  TWiPlaiiilifl&  aholder  of  shares 
tD4k^vrashix^  cMspany,  drew  bills 
oil  tbe.direotoni  of  the  company 
far  goods  fiimisbed  by  him  and 
his  brother.  The  biils  were  ac- 
cepted **  for  the  directors  "  by 
the  secretary  of  the  company, 
who  had  authority  to  accept  bills 
drawn  by  the  Plaintiff's  brother: 

Held,  that  the  Plaintiff  could 
Vol.  IV. 


rot  recovery  tfi^ehfij[ls««g|^n8t 

.    the  compaQy.^     tteal^y.-Tufton 

and  OUien.  .  Paff|,H9 

PATMfiNT. 

1.  The  Plaintiff,  in  October^  au- 
thorized the  Defendant  to  pay 
in  at  certain  bankers  money  due 
from  the  Defendant.  Owing  to 
a  mistake  it  was  not  then  paid ; 
but  Defi^ndaoli}  who  kept  w^  ac- 
couot  wUh  the  fime  bankers, 
transferred  the  fum  U>  th^  Plain- 
tiff's credit  oJ^friiojfi  ^  S!th  of 
December.  .   , 

The  Plaintiff  being  ^t  a  .dis- 
tance, did  not  receive  no^ce  of 
this  transfer  till  the  Sunday  fol- 
lowing, and.  on.  Sfttur.di^^  the 
bankers  failed :   . 

Held,  that  this  ww  a  sufiicient 
payment  by  the  Defendant.  J^les 
y.  Ellis.  112 

2.  Defendant  had  accepted  a  bill 
payable  at  three  months  for  the 
amount  of  goods,  he  b^d  pur- 
chased; 

The  seller  loi^^  tlie  biUj  not 
having  indorsed  it,  and  became 
bankrupt : 

No  demand  was  ever  made  on 
the  Defendant  in  respect  of  the 
bUl; 

Held,  that  the  acceptance  of 
this  bill  was  no  defence  to  an 
action  for  the  value  of  the  goods. 
Bolt,  Assignee  2ffVelsford$Bdnk' 
rupti  V.  Watson.  273 

3.  The  Defendant  heiA  given  the 
Plaintiff  bills  for  goods,  which 
biila  had  been  transferred  to  a 
third  peraon ;  but  at  the  time  of 
the  trial  of  an  action  for  the 

3  F  value 
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ya(pei^^  tb0oB>odi»  dmigli  not 
,,  iM*Af»  .oommeoeemeot  of  the 
.IkoHj^iTi.tbey  i^re  tgfua  in  the 
PiaiAAiff'^  jbmpck  overdue  and  uxi' 
p^idbytheQofeftdaot:  Held»he 
wa^  li^bl^i  Qotwithstandiog  he 
h«d,  given  the  bJUk  Burden  v. 
Hoftofi*  Pfl^  454 

PLEADING, 
iSf^  Bill  of  Exchakoe,  1.    Evi- 

DENCBy5.  ExECUTION|2.  LaND- 
J.ORD^  AND  TeKANT,  1.  VeKDOR 
ANP  Pt7RCHASEa>  2. 

ir  jVeii^^e  caqnot  be  changed  after 
.  ..plea  ip, abatement  any  more  than 
„  aifler  plea  in  bar.  WigUiyy.  Dub- 
.  ,  &«ff#t      .1  18 

8^  Th^.^Q^oi«ta9C?  of  an  action's 
'  b^g  l^ifougbt  qn  a  writing  is  not 
.  a.gFPHnd  for  rejecting  an  appli- 
'  c^Q.tQ^change  the  venue,  un- 
less .the  declarati/9n  disclose  the 
eyisteoce  of  the  writing.    Picard 
¥»  Wtfatherstone.  89 

3.  Whf  re  Plaintifl^  itn  auc^oneer, 
sold  goods  under  order  of  the 
Defendant}  who  had  no  right 
to  dispose .  of  them,  and  the 
true  owner  afterwards  recovered 
against  the  Plaintiff;  adeclaration 
in  case,  which  alleged  that  the 
Defendant!  being  possessed  of 
the  goods  represented  to  Plain- 
tiff that  he  was  entitled  to  dis- 
pose of  them ;  that  Plaintiff  in 
consequence,  at  Defendant's  re- 
quest, sold  them  by  auction,  and, 
after  deducting  certam  charges 
for  his  trouble  paid  the  residue 
of  tbf  proceeds  to.  the  Defend- 
ant i  that  the  Defendant  deceived 
the  Plaintiff  in  tliis,  that  be  was 


.  not  at  the  tiriie  of  lto.sak  en- 
titled to  dispoael  of  ,tfie  goods, 
and  thai  tfaa  tnw  ossn^  after- 
wards reoof  etedthe^^va^  of  the 
Plaints^  and  Hu*  the:Deftildant 
re&sed to reimbiiiiw  hiai ^Held, 
sufficient  after  verdict..'  jlAmi- 
<o»v»</ama»        ^i.o  l^g^GG 

4*  Trespass  lor  asttukii^  .aaA  im- 
prisoning PlaioliS.  Plea,:  liiat  he 
was  trespassing  on  Debndant's 
close.  RepHcatiob,  thft  De- 
fendanU  had  nothing  in  tlb^dose 
except  under  R.K*  C*  V  tliat  be- 
fore the  time  whwkr  drb%  muL  be- 
fore Defendants  had  wb^  dUog 
in  the  close,  R.  N.  C*  demised  it 
from  year  te<  j«ar>IOi  )F«€t ;  that 
W.  C.  peiwitt^Plaii)ttfl»^ant 
a  crop  of  l^9^es  ;40g:jMiidilion 
that  W.  C.  should  havQieMi^alf 
of  the  crop,  eJsd.BaMff  the 
other,  add  that  naiMiff<eiillsred 
to  cut  histeaides,  wimi 'Defend- 
ants assaulted  Jbim^^    .'it  hiiz 

Held,  that  the  ifstdicititajraa 
a  sufficient  answer  lo^•1ibe^Idea, 
though  ft;  dUk  mCj  ^bgi  that 
W.  C.*%  interest  in  ti^^.ttfoAiivaa 
oonliiiubgwheii|FMptjf»tered 
to  cut  the  4ea«)es%  Ti  SUvgAufy 
V.  aaiins  Mi  AmtlM^  JP<sg^  202 

&  The  Plainfiff  dederedJjtbal.the 
Defendant  sIaiUfreAfa(in*b^r#ay- 

,  ing  of  him  loepemw  4bQUi  to 
supply  him  with  goods,  '^'Ware 
hawkf  you  must  take  (^ire  of 
yourself  there;  mind  w^ayou 
are  about)*'  He]d,tbatrthe^aip|ioii 
lay,  though  the^Btff^iirdUlnot 
prove  the  latter  pwt  o6>  tte  sen- 
tence, ''You  must,  t^..,  care 
of  yourself  there."  Qf^pmf^  ▼• 
Barkei.  261 

6.  Haintiffii 


PLEADING. 
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6.  JESaialdlsidcdated.  ona  mrit  of 

it/if  Ukg.':  ^TSm  writ  produced  in 

.  «vid0Dee  mas  m   the  name   of 

Semge  theThmit  but  tested  in 

tltt?  junie '  €£  Bm^  Chief  Justice, 

tod/inJeMed  irith  the  date  of 

.\jHeld9  DO  varianoe.    Elvin  and 
An^h^  Vi  Ihnmmond.  Page  278 
7«'Wpt  of  entry  sat  abatement  of 
'•iv  anessnage^  m  mills,  &c 

Plea«  -that  A.  iS.  devised  the 
nM  messuages,  miUs,  &Cy  and 
par4eI*4>fTthe  land,  to  T.,  who 
dteviaed-  tlWM  to  S.f  wife  of 
A.  JDvCi  who  levied  a  fine  to  the 
tenanU  >• 

.  ^e^ileai  oMNdeded  with  a  veri- 
4aittsti|  and  a  ptmyer  of  the 
ttiessttagSBi^e^  €md  land,  in  the 

*lt>e  fine  set  out  in  the  plea 
'diBserlbed  tfte  premises  asj^ur 
meuiiages;  one  eloth  mil),  &c., 
and  the  statemeyit  .of  the  ^n^ 
«ndbiio.wttii   a  ptout  paHet  per 

'2  Hridy  tiM  tb#  plea  mw  liot 
ddMerJ  • '  >'  "  • 
^^'Thttt  tlie  pmyvr.^  judgment 
fisi^.  tfai  messtfages  and  Umd  in  the 
coiinO  did  iiee<  iritjate  the  plea, 
nMwIthstaisdttig  the  commence- 
mttfit-of  the  p^  applied  onlj  to 
^be^iiifesMiagaB'aod  patcel  of  the 
land^    • 

HiaC^itwasnot  necessaiy  for 
thl^^^faa'iocenc^de^ith  t^prout 
ptiM^ihtit  allegatioD  beiilg  intro- 
diieed  M^e  ^le  cOurtusloD :  and 
miat  the  pfsmises  in  the  fine 
were  suffieieMly  identified  with 
those  kk-the  introdatstory  part  of 
the  plea.    Aovofes  v.  Lus^,  428 


8.  iUMnbpsS^r^  UeW  ^^4^1>)ea 
that  the  Defittttfatit^udd^tlUling 
was  for  4he'd«fatdt''or'a6k]^er, 
without  writing)  aiWL  wt^heut  Con- 
sideration, might  be  pleaded^  al- 
though the  filets  might  ha\1^^een 
given  in  evtdenee-  i^fide^  flhe  ge- 
neral issue. 

So,  a  plea  that  the  person  for 
whom  the  Defendant's  under- 
taking was  given,  was  a  ^eme 
covert.  Maggs,  Assignees  ofT. 
and  .«/.  Hotioellf    Bankrupts y   v* 

Ames.  "  ^^S^  .^'^ 

9.  Libel.  The  declaration  aUeged, 
that  whereas  divers  peii^pns  had 
been  associated  togethel',  titffler 
the  name  of  **the  Sdcletijr'of 
Guardians  for  the  Protectloci'of 
Ttade  against'  9Miid^tn\  anS 
Sharpers,"  -and  the  Dfeftftdfiit, 
under  pretence  crtT>einfg  secretlary 
of  the  soei^y,  hadfrotrt'tftttB;to 
time  published  pi'ihted '  reports 
for  the  purpose  of  announcing  to 
the  society  the^  names  ef  such 
persons  as  were  deemed  swin^ 
dlers  and  sharpers,  and  kaproper 
persons  to  be  proposed  as  mem- 
bers of  the  society ;  and  whereas 
the  Plaintiff  was  a  merchant  of 
good  character,  yet  the  Defend- 
ant falsely  and  maliciously  pub- 
lished of  and  concerning  the 
Plaintiff  in  his  trade  and  business 
the  following  libel :  — 

"  Society  of  Guardians  for 
the  Protection  of  Trade  against 
Swindlers  and  Sharpers.  I,  E.F., 
am  directed  to  inform  you,  tliat 
the  persons  using  the  'firm'  of 
Ooldsiein  (meaning  the  Plaintiff) 
are  reported  to  the  society  as 
.hnproper  to  be*  proposed  to'  be 
3  F  2  balloted 
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balloted  for  sb  members  there* 
of;"  thereby  meanibg  that  the 
Plaintiir  was  a  swindler  and  a 
diarper,  and  an  improper  person 
to  be  9  member  of  the  said 
society  t 

Held,  that  the  innuendo  could 
not  be  supported  without  a  pre- 
vious averment,  that  it  was  the 
custom  of  the  society  to  desig- 
nate swindlers  and  rfiarpers  by 
the  termsy  improper  persons  to  be 
members  of  thai  society ^  and  that 
it  did  not  appear  that  the  society 
described  in  the  libel  was  the 
society  described  in  the  intro- 
ductory part  of  the  declaration. 
Goldstein  v.  Foss  and  Another* 

Page  489 

10.  In  an  action  against  the  sheriff 
for  fln  lescape,  it  is  sufficient  to 
allege, '  that  the  writ  for  the 
caption  of  the  escaper  was  duly 
undorsed  for  bail  for  — — /.,  with- 
out adding,'  **  by  virtue  of  an 
affidavit  made  and  filed  of  record." 
Wilcoxon  V.  Nightingale.        501 

11.  Where  Defendant  pleaded  de- 
livery of  a  pipe  of  wine  in  satis- 
faction of  the  Plaintiff's  demand, 
the  Court  refused  to  permit  Plain- 
tiff to  sign  judgment  as  for  want 
of  a  plea,  upon  affidavit  that  the 
plea  was  false.  Smith  and  Others 
v.  Bachoell.  512 

12.  The  assignee  of  the  reversion 
suing  Defendant  in  covenant,  al- 
leged that  the  lessor  was  seued 
(without  stating  of  what  estate), 
and  being  so  seised,  devised  to 
Plaintiff  in  fee. 

After  verdict:  Held,  a  Suffi- 
cient allegation  of  title.  Harris 
and  Another  v.  Beavan.         646 


13.  Where,  t^an  adton  on  a  bUl^^ 
eicdbange,  the  Ddbndont  plMded 
arambling  deniut^biet/fea,  i^hich 
appeared  to  be 'a!  tridc  im  tfieiSice 
of  it,  the  Ccfiiaet  otfdet^  it  tbbe 
struck  out  oo  att  MSJ^it^t  its 
falsehood,  giving  the  Defondant 
leave  to  pkflri  dc-nmnff  and  re- 
quiring him  to  try  at.  the  next 
sittings.  Jones,  and  Another  v. 
Studd.  Page  663 

14.  Plaintiff  alleged  that  Defend- 
ant, having  agreed  to  convey  her 
safely  by  fan  eoach  fhmy  tdkdon 
to  Btactktaih,  negleietedMsdbty, 
by  throwing  hi»r  d^ii;  ftiSi   ' 

Defendant's  coach  iNiR  >ifrom 
Charing  Cross  to  &i/kJ^ath, 
and  Plaintiff  got  «^  kt'4Pito'l;6r- 
phant  and  Ctistk^f  but^  ^fend- 
ant  had  inscribed*  on  hht  tsdach 
'<  London  to  Blackheatht^-^eld, 
no  variance.    BiH^tk  ^:  ^kivis. 

15.  The  dedbihiiioo  etflted/^that 
J.  S.  by  deei  tSMiv^ped'thcif^ur- 
party  of  an'oAviowsett-ila  'jL.  S. 
By  the  deed  J;  ft  hadjcoofeyed 
the  whole^  but  it  appeaned  that 
he  possessed  only  a  pu^tty : 

Held,  ne^^aiitthdej  '^kdfyv. 
Bishop  f^Exet^r^  •     .    o      293 

16.  Ti^Pitkitx&itk^qsavtiimpedU 
having'  tvaetd « iiis^de  ihre^^h  a 
period  of  two  centuries,  and*  the 
Defendafm  havSng;  in^rr^'three 
pleas,  takieii  kmaoicakxmtKf  alle- 
gatfoft ia  theideeUsBttieBililMngh 
the  PiamtiffTsclaiiBctetediaolely 
on  the  ^MlUlqpof  adeed  Q£a672, 
and  th#DefeQdabt«oDld  have  no 
writ  to  the  bishopv  i^deas  ka  auc- 
eeedediftsAiing  aside  thitdeecl, 
the  Courti  efter  ibe  dederation 

had 
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bad  b^^  tmfnded  twioe»  and 
nfter  iriiil  ba4,  rescinded  the  rule 
to  p\e^  several  matters.  GuUif 
<U^  QtAers  v.  Bitkop  of  Exeter 
ami  Another.  Page  525 

PRACTICE- 
See  Bail,    tfosrs,  4.  Error,  1. 
E viDf NCB^  4. 8, 9.  Execution,  1 . 
Insolvent,, 4»  5.  Plbadino,  IS. 
Trover,  2^ 

h  Afiid^t>to hold ta bail;  tbatthe 
Caftndwit  was  iodebted  to  the 
Plaintiff  for  money  rscaived  to 
the  use  0£  his  wife* 

The.prooess  was  at  the  suit  of 
buslymd  andwif&t 

Ijeld  tM  the  affidavit  was 
iosnffifsieat..  IVude  md  fVifev. 
Wade.  50 

%.  Wh^e^  the  Defepdant  was  ar- 
rested on  a  testatum  capias  into 
iDeiwMAfrr^witbdttl  anj  affidaYit 
iMtofriMif  ng  th^t^siailimcapias, 
dn  afidavi*  having*  been-  filed  on 
woing'/>ai  fH-etidiia<  cofias  into 
€kmiiH4gaskirap  <  Hbldragalar, 
tlmigh  the  lefMvm^  waa  not 
eastad  op  th^iqumrta dUe'post  of 
the  original ;  Ae  fVaver  for  Cam- 
indgMUi^  keing'  the  proper  offi- 
OMT  io  issuei  writs  into  Davon^ 
dme.' 

Where  the  demand  Is  made  up 
of  several  items,  it  h  sufficient  to 
siMbrBe.tiia  total  of  theaa  on  the 
writk  i  JScaiis  v.  BUg^od*         63 

3.  Aa  affidavit  entffiM  <<  In  the 
Coihmm>  Pfai»/'  held  suflkient. 
JhifkY>,£urbe.  101 

4»  Affida^t  to  hoMiio-hail}  what 
ifisufficient.  M'TaggaH  v«  £/* 
^•ce.  114 


5b  Affidavit  of  debt  bf  bankrupt  for 
assignees  insufficient.  Tucker 
and  Others^  Assignees  t^f  Cilhert^ 
Bankrupt 9  v.  Francis.    J^age  142 

6.  A  Defendant  being  under  terms 
to  plead  is8uaUy»  put  in  an  issu- 
able plea.  The  Plaintiff  replied, 
and  gave  notice  of  trial ;  Defend- 
ant demurred  to  the  replication, 
whereupon  Plaintiff  signed  judg- 
ment :  Held,  that  the  judgment 
was  irregular.  ^Betls,  Executor^ 
V.  Applegarth.  267 

7.  An  affidavit  of  debt  sworn  before 
a  commissioner  in  the  country 
is  insufficient*  if  it  do  not  state 
the  party  before  whom  it  is  sworn 
to  be  a  commissioner.  Howard 
V.  Broxon.  ^9$ 

8.  Where  a  cause  is  made  a  remanet 
at  the  assizes,  a  new  notice  of 
trial  is  necessary.  Gains  v.  Bit" 
son.  414 

9.  Malpractice.    Morgan  v.  Short, 

147 

10.  An  application  to  set  aside  an 
attachment  for  not  bringing  in 
the  body,  should  be  grounded  on 
an  affidavit  that  it  is  made  at 
the  expence  of  the  bail.  Rexv. 
Sheriff'  of  London,  in  Wilson  v. 
Goldstein  and  Another.  427 

11.  The  Court  refused  to  set  aside 
a  bail  bond  on  the  ground  that 
the  Defendant  had  been  arrested 
in  the  Tower  Hamlets^  by  virtue 
of  a  writ  which  had  no  non  omit- 
tas  clause.    BeU  v.  Jacobs,    523 

12.  Affidavit,  that  Defendant  was 
indebted  to  Plaintiff  in  20/.,  for 
mqney  lent  on  a  bill  of  exchange, 
diff wn  by  S^y  accepted  by  De- 
fendant, and  overdue  and  unpaid  t 
Held  sufficient,  without  saying 

3  F  S  «'  lent 
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* "  lient  id  Defendant.*'    BenneU 
V.  Damon.  Page  609 


RBCEIVBR. 

See  Landlord  and  Tbnanti  1. 

RECOVERY. 
.    Se$  FiKB  Avj>  RkcoV£RV- 

SfiGVLA  OENERAU& 

'  51.  102.  247-  549- 

REPLEVIN. 
See  Landlord  and  Tenant,  1. 

.       ,  .  SXAKJP,   1. 

1.  One  jpinj;-tenanf  mayt  without 
the  assent  of  his  fellows,  appoint 
a  bailiff  to  distrain  for  rent  due 
to  ttH  tii6  joint^temmts*  BMn" 
4Qn  ^;  U^finatu.  -  5C2 

2.  Altowing  two  yean  to  ebpse 
witboufl^irooeediiigst  Held  to  be 
a  breach  of  tbe  condiAion  in  a 
replevfiwbond  to  prosecute  the 
replevin  without  delay,  and  that, 
the  oMigte  u^bt  reoover  on  such 
breads,  ahbougfa  judgmeat  of 
non^os  was  never  signed  in  the 
county  court*  A^ord  v.  Per- 
reU.  .  586 

REPLEVIN  BOND. 

The  Plaintiff  and  Defendant,  in 
a  replevin  suit,  referred  the 
cause  to  an  arbitrator,andagreed| 
without  the  privity  of  the  sure* 
ties,  that  the  replevin  bond  should 
stand  as  a  security  for  the  per* 


formance  of  the  award:  Held, 
that  the  sureties  were  dischiirged. 
Archer  y.  HaU.  Page  464 


SET-OFF. 


1.  A  judgment  deft>t  doe  Drom  B* 
and  others,  in  an*  action  of  tres^ 
pass,  in  which  B*  was  chiefly  ten- 
cerned,  and  bound  to^  indioiBfy 
his  co-defendants,  waa  set '  off* 
against  »  Judgmenl-debt  dud  to 
B.  from  PlaincifiL  Bmtmt.  v. 
BenneU  and  Others.  423 

2.  Defendant,  an  iosOrance-brokery 
bebg  sued  for  prepHu«i9;i;epf  ii^ed 
by  him  on  ptdici^ /iub«cv:ibef|i,by 
the  Plainti^  -was  allowed  to^set 
off  a  loss  on  one  of  ^^f/we^  pfolicies 
eflbcled  in  tho  name  of  U)^  Pe- 
fendwDt  at  the  r^uf^t  of  ,7«^  on 
goods  iai»hicb  X>  iiEfi^;nt|sr]^ed, 
bmt  oo  wbich  4he  Defe^^dv^^  ^ad 
a  lien  ta.«  gfiif^wnfpufXtJiian 
tfaejet*off  (^kuoie^  J^ami^nd 
Another^  Amffitet*:^qf  M^m»  ^• 
WHkimm.  .    573 


StfBRlPF.'  • 
See  Trover,  4.     '       . 

SHIPPING. 

By  the  mortgage  of  li  ^fp,  accruing 
freight  passes  to  t!ie  tnor^giigte, 
notwithstandSttg-  6  6;  44  i^llO. 
«.45.,  which  enacts- ttisr- the 
mortgagee  shall  not  be  deomed 
owner,  en^cept  Ibr  tbe  pQfpdse  of 
making  a  transfer.  Deem  and 
Another f  Assignees  of  Prince^  a 
Banhruptf 
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Bankntplf  y.  M^Ghie  and  An- 
MiTm         .    .  Page4f5 

SPRING  GUNS. 
The  Defendant,  for  the  protec- 
tion of  his'"pBsperty9  some  of 
which  had  b^en  stolen,  set  a 
spring-gun^  without  notice,  in  a 
walled  garden,  at  a  distance  from 
hia  boNie:  the  Platotil^  who 
cttmbed  over .  Ihe  wall  in  pursuit 
ef  m  stray  fowl,  having  been 
sbot  a  Hddf*  that  the  Defendant 
waa4iabto  in  danu^es*  Bird^an 
h^nt%  bif  J*  Birdf  kU  next 
Fna^  V.  HaHrook.  628 

.  'STAMP* 
By  11«^9.  ^.19.tf.'^S»,  the  sheriff, 
dh  titlcfbg  a  teple^  bond,  inust 
ascehain  tlie  "rtflHe  of  the  goods 
(diftttaitted/ on  oath.  Where  the 
iinder-tti^Hff « '  administered  the 
oatli  to  A.B:,  the  broker,  and 
tiiere  Was  ako  written  on  the 
niargin  of  the  replem  bond, 
^'A.B.  maketh  oath,  that  the 
'  value  if  the  goods  within  speci- 
fied'n  49/.  I6s.  Od. :" 

Held,  that  this  was  a  mere 
memorandum,  and  did  not  re- 
quire an  afidgrit  stamp.  Dunn, 
AsiigneCf  v.  Lov^,  One,  S^c.  199 

STATUTE...  (C^miruaion  of) 

^See  CoapoRATioK,  2. 
1.  Bj  *.  S2.  of  a  private  act  of  par* 
liament,  a  water  company  was 
enpewered  to  **  break  up  the 
soil  wd  payement  of  roads,  high-> 
ways,  footways,  commons,  streets, 
lanes,  alleys,  passages,  and  pub- 
lic places,*'  provided  (*i  S4-)  that 


they  should  not  enter  any  private 
lands  without  the  consent  of  the 
owner:  "^ 

Held,  that  the  company  had 
no  authority^  without  the  consent 
of  the  Plaintiff,  to  enter  a  field  of 
his,  over  which  there  was  a  pub- 
lic footpath*  ScaldiV.Pickeringf 
Page  US 
%  Where  the  expences  of  passing 
an  act  of  parliament  are  directed 
by  the  act  to  be  defrayed  out  of 
certain  tolls  to  be  levied  linder 
the  act,  it  is  incumbent  on  the 
party  who^  sues  for  Ae  ^ence 
of  soliciting  the  act^  to  shew  that 
tolls  have  been  collected  sulB- 
dent  to  cover  his  demand,    iln- 

dretns  v.  DaUy.  666 

<•        ' . I.I    /  ^ 

STAYING  PROCEEDINGS- 
&«Tbovbb,  2. 

STOPPAGJS  IW  TRANSITU* 
h  The  shippers,  acting*  for  GfttpUr** 
chased  and  paid'  for  wMtv  their 
own  money  flour  at  Slt^ektmi 
which  was  sent  by  a  vessel  to 
LandoHf  and  the  inv<nc^  for- 
warded to  G.  A  manifMt  of  the 
flour  was  also  forwarded  by  the 
shippers  to  a  whaifinger  in  jA>n' 
ifea,  whose  practice  it  was  to  de- 
liver goods  to  the  consignee 
named  in  the  manifest  upon  ap- 
plication, and  till  application  to 
keep  it  on  board  the  vessel ;  if 
not  applied  for  before  the  vessel 
returned^  he  landed  it,  and  kept 
it  in  his  warehouse,  to  the  Order 
of  the  shipper  ;  if  the  goodd  were 
to  be  delivered  to  order,  he  de* 
livered  them  to  persons  produc- 
ing 
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kg  either  bills  i^f  hiding  w  Ihe 
shi|^per*»  invovcM.  G*  was  in  the 
hirt>it  of  having  flour  cpiksigped 
to  him  at  the  wharf,  and  tome- 
times  sold  it  oa  boardt  sometimes 
wbea  it  was  iai»dtd>.  and  kept  for 
him  ia  the  wharfinger's  ware- 
houMSt 

The  flour  in  question  arrived 
at  the  wharf  on  the  12th  of  AprUf 
but  #as  not  landed  till  the  29d ; 
Oft'  the  ITtl^f  before-  any  i^ica- 
tieaby  6^  who  had  become  bank- 
r«p|^  t^  $»wf  iivasxlain^ed  under 
an  order  from  the  shippers: 
Heldy  that  the  flour  not  having 
baenilandfidy  jieo  any.applioation 
havini;.  been  imideb  by.  (GL^.  the 
Clippers  might  stopftn  .troMsUu. 
Tucker  and  Others^  Afttgnees 
of  aUbmi^f^Bmhmfi,  v^.  Hum- 
pkney*  P^^  £16 

2.  P^y  to  wfaem  goods  were  con- 
signed, said,  on  their  arrival  at  a 
whatin^rfft^  that  be  w^uld  not 
have,  tbemi  aad  directed  an  at- 
toamey  to  do.wdiiat  waa  necassary 
to  stap  then*  Tha  attasnay,  .on 
the  ^  af  Nrnmnb^rr  igaaQ  the 
iHiaifinges  an  order  notto.'deliver 
them.  tx>  the  caneignra»  which 
order  the  consignor  wrote  to 
confirmon  the  6th;  oa  the  7th 
Aa  goods  wen  claimed  uader  an 
execution  at  tha  suit  of  A. : 

Held,  that  the  contract  be- 
tween P4  and  the  consignor  was 
reseindad ;  that  the  tr^mittu  was 
nol  ended  by  the-  arrival  of  the 
goods  at, the.  wharf  .and  the  order 
given  by  Pm$  and  that  the  can- 
sigaar  had.  a  right  .to  stop  in 
trmmiiu*  Batimmv.Fareirvther. 

sn9 


SURETY. 

SU  ANyOXtY»»S«  AjUUTB^IOKy  2. 

RasLBViv  R((i^,. 
See  ILLEGAL  Contract. 


TITL£  DEEDS. 
See  Tbotxb,  1. 

TOLL-l&Al^SSB. 

TRESPASS^ .,  . 
.Ssr  £iapjiiips^j5t 


T!K)VER.^     '     ^ 

L  Plaintiff  delivered  to  Defendant 
the  title-deeds  of  Plaintiffs 
wife's  estate.  Plaintiff  having 
afterwards  levied  a  fine  of  the 
property  to  tlie  use  of  his  son : 
Held,  that  Plaintiff  could  not 
support  trover  for  the  deeds. 
Phillips  v.  Robinson.     Page  106 

2.  In  trover  for  a  packet  of  letters, 
the  Defendtet  wm  allolred  to 
stay  pro0eedii«s.  as  ta^^ae  of 
thein»  upoa  deliveri||igi  it  upland 
paying  costs.  MoAe'i.JiUder* 
n€s*m.  462 

Sf  E.  baiag  indebt^  to  Plaintifis, 
agreed  to.  deposit  with  Plainti&, 
as  agent  to  P.,  a  bill  of  exchange, 
as  security  for  a  sum  advanced 

by 


USURY. 


VENDOR,  &e.        7m 


by  P.  f  attd  hmog  depcMHcddie 
bffl  with  PlakiCifi,  wrote  to  tliem 
as  fcHewB  ir^  ^  !!)•  biU  700  will 
hold,  Bobject  to  P.'s  advance; 
•Ad'ftlso^  fik*  ^iy  ftdvMcfAi  o¥  ex- 
peaces' y^U  hare  against  me.'* 
The  bill  having  been,  at  the  in- 
stanee-of  the  aeeepior,  earrepti- 
tioiMly  taken  b^  the  Pefendant : 
Held,  that  the  Plainttft  might 
aoe,  and  recover  against  him  in 
trover,  aithough.  P*  had  fMre- 
vi<Hisl7  sued  him,  and  ted  re- 
covered by  ^e  award  of  an  arbi- 
trator the  amount  of  his  advance. 
Knighi  and  AnothcTf  v.  Legh. 
Page  589 
4k  A  sheriff  who  tdees  in  execu- 
tion AalgoodA  of  a  ba&ldrupt,  is 
liable  ia  trover  to  his  assignees, 
alUiough  he  has  no  notice  of  the 
bankruptcy,  and  a  commission 
has  not  1>een  sued  oat  at  the 
time  o^haexeoiilii>m  Price  and 
Aneiher,  Assignees  of  Latham^ 
Bankrupt^  v.  Hel^r.  597 


USE  AND  OCCUPATION. 

5ee  X'ANDLORI)  AND  TxNAHT,  9. 

USUEY- 
A.  having  a  blH  fisr  ^SKM.  at  two 
months*  date,  which  he  coidd  not 
readily  negotiate  in  Lond&n,  re- 
q^iested  S.  to  gWe  him  in  ex- 
change an  acceptance  of  J^.'s 
London  banker  at  the  same  date, 
and  for  the  same  sum : 


B.  did  ao,  dedoctkig  16/.  iOs. 
for  commission : 

Held;  AO  usury;  Sta^M  and 
A0th&r  V.  Bade.  Pttgs^^l 


VARIANCE. 

See   Pleapiko,   5»    6.   14,   15. 
Vbndoramb  PimqBASsBi,  2. 


VENDOR  AND  PURClMASER. 
See  Fbaups,  Statutb  o?>  % 

1.  Defendant  having  offeted  to 
purchase  a  bouse,  ^and  .to  <  give 
Phunti£P  six  weeks  for  a  definitive 
answer : 

Held,  tint'tebre  the  oflfer  vas 
accepted,  the  Defendant  n^ht 
retract  it  at  any  time.'  dofiag^ihe 
six  w^eks.  -   ' 

£.  Averment,  that  Fiaiatiff was 
entitled  to  a  term  of  thirtj^two 
jears  in  the  premises,  under  a 
contract  with  ^.,  and  that  Plain- 
tiff having  agi«ed  ta  take  the 
premises,  Dafiandant  was  ready 
to  grant  him  a  lease  of  thir^-one 
yaaos: 

Plaintiff  having  only  twelve 
years'  term  in  the  premises,  and 
shewing  no  written  contract  with 
A.  for  a  term  of  thirty-two  ytears : 

Held,  a  material  variance. 

S.  Defendant  offered  to  pur- 
chase a  house  upon  certain  terms, 
^  possession  to  be  given  on  or 
before  25th  J«fy/'  Plaintiff 
agreed  to  the  terms,  and  said  he 
wonld 
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WARRANT  OF  ATTORNEY. 


would  give  possession  on  the  Ist 
of  Auguii  : 

Heldy  no  acceptance  of  De- 
fendant's offier.  Routkdge  y. 
Grant.  Page  653 

VENUE, 
See  Pleaoino,  1,  2. 

,  VIRTUTE  CUJUS. 
See  ExscuTioK,  2. 


WARRANT  OP  ATTORNEY 

{Judgment  on). 

Defendant  being  indebted  to  Hain- 

tiff,  gave  him  a  bill  of  exchange 

in  1823  for  25(XV.,  and  a  warrant 

of  attomeyto  secure  the  payment. 


Inl825,  by  a  deed,  recitingthat  lie 
was  indebted  to  thePlaintiffSOOOf., 
he  gave  a  mortgage  to  secure 
that  sum,  and  any  advances  to 
the  extent  of  lO^OOtf.    In  ISiSS 
the  estate  so  mortgaged  was  sold 
for  3600^.,  and  the  proceeds  paid 
to  the  Plainti£P.    After  this    an 
account  was  stated  between  Plain- 
tiff and  Defendant)  in  which  the 
bill  of  exchange  was  mentioned, 
among  other  claims,  as  an  ex- 
isting debt,  and  other  property 
was  mortgaged  to  Plaintiff  by 
way  of  security,  which  he  waa 
not  to  sell  without  six  montha' 
notice  to  Defendant ;  the  bill  of 
exchange  was  not  mentioned  in 
the  recital  of  the  second  mort- 
gage deed. 

Plaintiff  having  after  this  issued 
execution  on  the  warrant  of  at- 
torney, the  Court  refused  to  set 
it  aside.  Sioveld  and  Another 
V.  Eade.  Page  IM 


END  OP  VOL.  IV. 


Printed  by  A.  Scnhan,  Law-Prinler  to  His  MaicstT. 
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